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RE: CT3026/2024 -~ Design and Build of Two Utility Scale Battery Energy
Storage Systems at the A-Station Tunnel in Marsa and at Delimara Power
Station in an Environmentally Friendly Manner

Nikteb ghan-nom ta' BESSUI JV sabiex inressaq din l-ogdezzjoni dwar id-decizjoni
tad-Direttur Generali (Kuntratti) datata 9 ta’ Ottubru 2026 u permezz ta’ liema I-
appellant gie mgharraf illi “the offer submitted by your company was found to be
fechnically non-compliant”.

ld-decizjoni hawn fuq ditata tkompli billi tfisser illi ‘Ttlhe procurement was
recommended for cancellation since no offers satisfying the administrative and
technical criteria were received.”

i l-appellant hassu aggravat b’din id-decizjoni u ghalhekk gieghed jinterponi din |-
umli oggezzjoni u appell minnha.

Jinghad minghajr tlaglieq illi din id-decizjoni, thares minn fejn thares lejha, hi
manifestament hazina. Aazina mhux ghaliex hemm xi dubju illi hija fid-diskrezzjoni
ta’ awtorita kontraenti illi taghzel jekk tkomplix, jew le, ghaddejja b'sejha ghall-offerti.
Hazina ghaliex, filkkuntest ta’ offerta valida u konformi mil-lat tekniku bhal ma hi dik
softomessa mill-konsorzju appellant, decizjoni bhal din ma tista’ gatt tkun wahda
gustifikata.

Kif sew nghad fid-decizjoni tal-Qorti tal-Appell datata 8 ta’ April 2025 fl-ismijiet Agius
Stone Works Limited v. Kunsill Lokali Valletta u d-Direttur Generali fal-
Kuntratii (Rikors Numru 65/2025/1): “Jogghod hawnhekk dak Ii nghidu fil-gaw! Malti
li: Biljekk u bil-jewwilla ma timla ebda bixkilla. Tassew deéiZjoni esirema ta’
thassir ta’ sejha ghandha tissejjes fug fatti ogdettivi u mhux hsibijiet
misthajla.” Fil-fatt, i-Qrati taghna konsistentement irritenew (vide fost l-ohrajn
Cherubino Limited (C-3677) v. Central Procurement and Supplies Unit u
Dipartiment tal-Kuniratti [Rikors Numru 214/2024/1; deciza fit-3 ta’ Settembru




20247]) il biex “decizjoni estrema ta’ thassir ta’ sejha” titgies gustifikata, irid jintwera
b'mad oggettiv illi tali kienet tassew mehtiega.

Issa t-test tal-htiega i jitkelimu dwaru [-Qrati ta' pajjizna, id-decizjoni mertu ta’ din -
oggezzjoni tfallieh fuq zewg binarji. Tfallieh, gabel xejn, ghaliex mhuwiex
assolutament_minnu (kif ser jintwera f'din l-oggezzjoni u wkoll waqt il-proceduri
f'dan l-appell) illi “no offers satisfying the administrative and technical criteria were
received” ~ |-offerta tal-konsorzju appellant hi wahda teknikament konformi. Perd din
id-decizjoni tfalli t-test tal-htiega wkoll ghaliex tikkozza bl-iktar mod lampanti mad-
direzzjoni strategika illi ged jiehu -Gvern Malti fil-hidma fejjieda tieghu i jindirizza I-
isfidi kbar tal-energetika. L-appellant isibha difficli ferm biex jaghmel sens minn
decizjoni ta’ awtorita kontraenti li, fix-xhur sajfin meta I-htiega ghall-progeit dehret I-
aktar ovvja, habirket u stinkat biex issib ‘raguni’ biex teskludieh minn progett (li r~
rakkomandazzjoni dwary fssa hi i jigi kanéellat) Ii jista’ jeleva lill-pajjiz mill-
problemi energetici illi ghandu. Ghaldagstant, mhuwiex ezattament c¢ar fl-ahjar
interess ta’ min gieghed jigi rakkomandat it-thassir.

Fkonformita ma’ dak li trid u tghid iHigi u -General Rules Governing Tenders, 1-
awtorita Kontraenti fissret (tagbilx jew le maghha hija mbaghad storja totalment
differenti) x'wassalha tirrakkomanda t-thassir tas-sejha ghall-offerti. Kienet
sewwasew raguni wahda illi kkonvincietha tikkonkludi illi l-ahjar trig — naturalment
dejjem skontha —~ hija dik ta’ kancellament. Fil-fehma (del resto zbaliata) taghha, “no
offers satisfying the administrative and technical criteria were received.” Ladarba,
aliura, din hija l-unika raguni i wasslet lill-awtorita kontraenti biex tiddediedi kif
iddecidiet, isegwi illi jekk kemm -il darba jigi ppruvat illi l-offerta tal-konsorzju
appellant kienet tassew teknikament konformi (kif fil-fatt hi), l-unika raguni li sawwret
id-decizjoni tal~awtorita kontraenti tizvinta u I-pajjiz ikun fgaghda li jircievi progett ta’
importanza strategika nazzjonali li tant ghandu bZzonn.

Issa l-awtorita kontraenti deherilha illi jezistu tliet ragunijiet ghala l-offerta tal-
konsorzju appellant ghandha titgies teknikament mhux konformi: i) ma gietx
ipprovata I-konformita mal-isfandards UL 9540, UL 9540A u UN 38.3; i) ma dietx
ipprovata -ekwivalenza tal-istandard GB/T 29332-2012 mal-istandard IEC 60747; u
iif} ma nghataix dokumentazzjoni adegwata li tikkonferma illi <sABB ZX2 main 33kV

{Medium Voltage System Control Gear) huwa konformi mal-istandards IEC 61439 u
IEC 60376.

L-appellant jithem illi -Kumitat Evalwattiv, kompost minn uffi¢jali pubbli¢i i huma
mghobbija b'diversi responsabbiltajiet il hinn mill-evalwazzjoni ta’ din is-sejha ghall-
offerti, kien tenut jifli volumi shah ta’ dokumentazzjoni sottomessa minn oblaturi
differenti. Biss bir-rispett kollu, il-Kumitat Evalwattiv ha hinu biex jaghmel dan, u tenut
it-trapass taz-zmien li ghadda sakemm waslu ghad-dec¢izjoni tad-9 ta’ Ottubru, ma
jista’ gatt u gatt jithem kif mid-dokumentazzjoni sottomessa minnu, il-Kumitat



Evalwattiv seta’ galt, jekk mhux bi traskuragni u b'evalwazzjoni horrox borrox, jasal
ghall-konkluzjonijiet i wasal ghalihom. Dan ghar-ragunijiet li gejjin:

L-Ewwel Raguni ta’ Skwalifika — Allegat nugoas t@’ prova dwar il-konformita
mal-isfandards UL 9540, UL 9540A u UN 38.3

Hawnhekk, l-awtoritd kontraenti tinsisti illi, riferibbilment (u limitatament) ghall-
istandards UL 9540, UL 9540A u UN 38.3, ‘the Evaluation Committee was unable
to verify compliiance with the requirements of Section 3.7 of the Tender Document.”
Dan peress li “the bidder failed to submit a full copy of the latest edition, complete
and in the English language for standards UL 9540, UL 9540A u UN 38.3”. Mad-
dagga tP'ghajn, ghal xi hadd li ma ghandux vizibilita tad-dokumentazzjoni sottomessa,
din il-konkluzjoni ma tidhirx irragjonevoli. Biss ghal dawk, bhall-membri tal-Kumitat

Evalwattiv, li kellhom vizibilita tad-dokumentazzjoni sottomessa, din il-konkluZzjoni hi
assurda.

Dan ghaliex |-appellant ma giex penalizzat talli ma pprezentax dokumentazzjoni
imma addirittura gie penalizzat ghaliex, ghax fehem I-importanza strategika
nazzjonali tal-progett u ghax ried iserrah — mar-radda tas-salib — ras l-awtorita
kontraenti Ii hu oblatur serju u dak Ii qed jipprometti issa, tabilhagq jista’ jwettqu (i
haga li l-anqgas il-ligi stess, kif interpretata minn skorta shiha ta’ gurisprudenza, ma
tirrikjedi), taha dokumentazzjoni mhus li tikkommetti i iekk liehu I-kuntratt hu,
jaghtiha prodott konformi _imma li tikkonferma i I-wrodott i offrietha mal-
mument i tefa’ |-offeria lura fi Frar 2025 kien gja konformi! Li kieku {-appellant
kellu jinghata -kuntratt, allura, huwa m’ghandux ghalfejn jitlag telliega mal-hin biex
jottieni certifikazzjoni ta’ konformita imma jista’ jitlag mill-ewwel bl-implimentazzjoni u
I-instaliazzjoni ta’ dak offrut minnu ghax il-prodott tieghu huwa gja konformi.

Kemm hi tajba din! Oblatur li rsista biex igib prodott iccertifikat minn issa ghall-iskop
mehtieg spicca tkejjel bl-istess kejl ta’ oblaturi ofira li taw biss commitment li, meta
jasal il-waqt, jassiguraw li joffru prodott 1i jkun hekk i¢¢ertifikat. -Kumitat Evalwattiv I-
angas biss fehem, jew inkella njora kompletament, li ¢-Certifikazzjoni, it-test reports u
t-test summaries li pprovda l-appellant huma l-agwa garanzija li setghu jotfienu f'dan
Histadju. Jekk tridx, kistandards (inkluz id-dettall tal-verzjoni taghhom 1i jirriflettu t-
tfiegh tal-offerta) jemergu minn din id-dokumentazzjoni nnifisha.

lssa jekk il-Kumitat Evalwattiv deherlu li kellu jinsisti dwar ghotja ta” dokumentazzjoni
inferjuri (biex insejhulha hekk), hadd ma kien sidu ii jitlob kjarifika. B'dagshekk, ma
kienx se jkun ged jipprova jsalva xi offerta nsalvabbli, xi haga li I-Qorti tal-Appell
kemm —ii darba vvijetat. Fil-kaz ta’ llum, l-awtorita ma kinetx ged titratta ma’ xi oblatur
traskurat li ged jipprovdi dokumentazzjoni sporadika. Ghall-kuntrarju, il-kaz ta’ llum si
fratfa oblatur li mexa b'mod diligenti ferm aktar milli messu, xi hiaga li kull min hu b’xi

mod involut fid-demanju tal-akkwist pubbliku, irid u ma jridx, ikollu jammetti illi saret
rarita.



Jekk dan se jkun il-kejl li bih inkejlu oblaturi serji (bi tkasbir tal-principju tal-
proporzjonalita), b'dispjacir ikolina nammettu i, fl-ewwel lok, ged jigi fadilitat ambjent
It fih jiffforixxi d-dileftant, u fit-tieni lok, li ntilfet l-abilita 1i titmexxa procedura
kompetittiva sura ta’ nies u, sahansitra aghar minn hekk, li jitwassal progett ta'
mportanza nazzjonali.

It-Tieni Raguni ta’ Skwalifika — Allegat nugoas {a’ prova dwar l-ekwivalenza
bein l-istandard GB/T 29332-2012 u IEC 60747

Skont dak li jemergi mid-decizjoni tad-Direttur Generali (Kuntratti) datata 9 ta’
Ottubru 2026, jidher illi din ir-raguni ta' skwalifika hi mnissla mill-fatt illi “the
Evaluation Committee was unable to validate the claimed eguivalency between
the two standards”. Jigi rilevat illi b'reazzjoni ghat-talba ghar-rettifika kif komunikata
mill-awtorita kontraenti, l-appellant ipprovda dokument, emess mis-suppliers tieghu,
li fl-ewwel pagna jagra testwalment dan li gej:

The GBT 20332-2012 standard ciles the B0 607479 2007 sandard and 15

officially 1ssued by the PRO Srndardization Admumsuation. Thes GBT 293322012

i

test standard 15 equivalent o the 10 6074729 2007 stendard,

Issa d-dokument tas-sejha haseb spedifikatament ghal dawk i¢-¢irkostanzi meta
oblatur jaghzel li jipprovdi standards ekwivalenti ghal dawk elenkati fl-imsemmi
dokument u ppreskriva, bl-aktar mod ¢ar u inekwivokuy, illi:

Other internationally acceptable standards that ensure equivalent, or
higher, quality may be considered. It will be the responsibility of the
respective Economic Operators fo prove that the standards, brands
or labels they quoted are equivalent to the standards reguested by
the Contraciting Authority.

lt-tender jobbliga lill-oblaturi illi, kull fejn jipproponu standard ekwivalenti ghal xi
wiehed minn dawk imsemmija fid-dokument tas-sejha (Fpagni 55 sa 60), huma
ghandhom iressqu prova li tikkonferma tali ekwivalenza. it-fender imkien ma jesigi
dik it-tip ta’ prova x'ghandha tkun u fiz-zgur illi ma jobbligax lill-oblaturi illi jipprovdu,



kif bhal donnha ged tipprova taghti l-impressjoni l-awtorita kontraenti, “a copy of the
latest version of GB/T 29332-2012". Ghad li ser jinghad l-ovvju, l-awtorita kontraenti
ma tistax thalli (fid-dokument tas-sejha) lill-oblaturi fil-liberta illi jressqu dik il-prova i I-
aktar jidhrilhom xierga sabiex jikkonfermaw I-ekwivalenza ta' standard izda
mbaghad, x'hin tigi biex tixtarr dak sottomess, tiskwalifikahom ghax skontha I-prova li
kellha tingieb kienet wahda.

Fil-fehma tal-konsorzju appellant, il-prova li ressaq hu sabiex jikkonferma |-
ekwivalenza tal-istandard minnu propost kienet l-ahjar wahda 1i seta’ jgib
(direttament mis-supplier). ld-dokument tas-sejha kien jippermettilu li jressaq dik it-tip
ta’ prova u l-interpretazzjoni li jidher li adottat l-awtorita kontraenti fi-evalwazzjoni tal-
offerta tieghu mhux biss mhijiex sorretta mid-di¢itura preciza li ntuzat fid-dokument
imma addirittura tikkonferma illi -Kumitat Evalwattiv mar il hinn minn dak i kien
jippreskrivi t-fender u zied kriterju minn zniedu, B'hekk gie i agixxa il hinn mis-
setghat mhollija liflu mil-ligi, bi ksur lampanti tal-principju sagrosant tal-self-limitation.

Minghajr ebda hsara ghas-suespost, imbaghad, l-angas mhu ¢ar kif l-awtorita
kontraenti waslet ghall-konkluzjoni illi dak softomess mill-konsorzju appellant
mhuwiex riflessjoni tal-isfandard in kwistjoni. Hu evidenti li din ir-raguni, bhal dik ta’
gabitha, ma tiswiex. '

it-Tielet Raguni ta’ Skwalifika — L-ghotia {8’ dokumentazzjoni li allegatament
ma_tikkonfermax il-konformita tal-ABB £X2
main 33kV (Medium Voliage System Conirol
Gear) mal-istandards IEC 81439 u [EC 80376

Skont I-awtorita kontraenti, l-appellant hawnhekk “failed to submit supporting
documentation corroborating compliance of the ABB ZX2 main 33kV (Medium
Voftage System Control Gear) being proposed with IEC 61439 and IEC 60376
Inoltre, tkompli billi zzid illi l-appellant “failed to identify and substantiate any
alternative internationally recognised standard that could be considered equivalent
fo, or belter than, the requirements stipulated in the Tender Document.” M'hemm
xejn, hilief ammissioni da parii tal-Kumitat Evalwattiv Ii d-dokumenti porezentati
mili-appeilant fir-rigward ia’ din il-parti tat-talba ghar-rettifika ma rawhomyx, li
tista’ qatt tispjega din il-konkluzjoni.

B'reazzjoni ghat-talba ghar-retlifika li saret mill-awtorita kontraenti b'riferenza ghal
din ir-raguni ta’ skwalifika, il-konsorzju appellant wiegeb billi ssottometta dawn it-tliet
dokumenti li gejjin:



i DECLARATION GF COMMITMEN-ABR. 0]

[ Sofo SFG Z6LY Catnlogus (IEC 62271200 nf

Harsa hafifa lejn dawn id-dokumenti, partikolarment id-dikjarazzjoni emessa u
ttimbrata mis-supplier tal-appellant, hi bizzejjed biex tikkonferma illi dak li kien ged
joffri I-konsorzju BESSUI JV kien prodott pjenament konformi mal-istandards 1EC
61439 u IEC 60376. l-fait li l-awtorita kontraenti tixiieh 1i ma identifikax standards
ekwivalenti hi l-iprem konferma li ghadha s'issa l-angas biss taf li dak Ii kien ged joffri
kien skont l-istandards elenkati minnha u li [-angas biss kienet gatt tezisti I-fitiega 1i
jelenka standards ekwivalenti. Biex ma tafx, bilfors ghax ma gietx ezaminata d-
dokumentazzjoni sottomessa.

U jekk il-Kumitat Evalwattiv ma rnexxilux jara dikjarazzjoni ta’ Zzewg facéati, ikun ged
jistenna wisq il-konsorzju appellant jekk jippretendieh li fela bir-reqqa iz-2zew§ katalgi
l-ohra. Li kieku flihom, perd, dionk kien jinduna bid-dikjarazzjoni tal-kumpannija (fid-
dokument li jgib I-isem Safe SF6 36kV Catalogue) li b'mod mill-aktar kategoriku taqra
dan li gej:

The producis meet all requirerments
spediiod bolow.

ECHEZ271-200, 1561243, 1HS60044, {EC
81439, EN 80181, ECE0430, IECE0576, 12D
BZHEE-1/2, [E081000-4-30, IE62063-22

Kull kumment iehor hu superfluwu.



Ghaldagstant, ghar-ragunijiet hawn fug imfissra, BESSUI JV, filwaqt li jirriserva i
jressaq dawk il-provi kellha opportuni wagt is-smiegh ta' din l-oggezzjoni u appell,
jitlob bir-rispett illi dan |-Onorabbli Bord joghgbu jilga' din l-odgezzjoni u per
konsegwenza:

vi.

ihassar u jirrevoka d-decizjoni tad-Diretiur Generali (Kuntratti) datata 9 ta’
Ottubru 2026 sa fejn din gieset l-offerta tal-konsorzju BESSUI JV teknikament
mhux konformi:

ihassar u jirrevoka d-decizjoni tad-Direttur Generali (Kuntratti) datata 9 ta’
Ottubru 2026 sa fejn din tolgot it-thassir tas-sejha ghall-offerti CT3026/2024;
jiddikjara i ma jezistux l-elementi rikjesti mil-ligi i jimmeritaw it-thassir tas-
sejha ghall-offerti CT3026/2024 u ghalhekk jordna li l-istess sejha ghail-offerti
ma tigix kancellata;

jordna r-reintegrazzjoni tal-offerta ta’ BESSUI JV fil-process;

jordna dawk l-azzjonijiet koliha necessarji ghall-ezekuzzjoni tat-talbiet hawn
fug premessi;

jordna li d-depozitu imhallas minn BESSUI JV quddiem dan -Onorabbli Bord
jintradd lura fl-intier tieghu.

Finalment, l-appellant jikkonferma illi d-depozitu fis-somma ta’ €50,000 mehtieqg in
konnessjoni mal-intavolar ta’ din l-oggezzjoni, thallas.

Bl-ispejjez.
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Dr. Ryan C. Pace



> HSBC

You have repaired this payment
The status for payment 10877KA014P2 is: Pending authorisation

Debit account

Pay from UNITED EQUIPMENT CO LTD TD
MT MTHBMTCAO43-002187-001 EUR
Debit currency EUR

Payment details

Expected value date Tue 13 Oct 2028
This is the date we expect to debit your account.,
We'll send the payment instantly with immediate confirmation,
Please ensure that the debit account has enough funds, otherwise the
payment will be rejecled.

Payment service SEPA Credit Transfer instant
Your payment reference CT3026/2024
Transactions
Entry Beﬂeﬁciafy _ - _ -.: R " Transaction information o Amount (EUR)
1 Beneficiary name: Purpose of payment: GOVT 50,000.00
Cashier Malta Government GovernmentPayment||Transaction is a
IBAN: payment {o or from a government
MTS5MALTO11000040001EURCMGS001H  department.
Reference: Cashier Malta Governmeni Remittance information: Depost pymt re

appeal relating o CT3026/2024

Baich Summary

Total entries 1

Batch amount EUR 50,000.00




