8 Ociober 2026

Dear Sirs,

Re:

L lawfirmeg

\ PUBLIC CONTRACTS
Public Contracts Review Board >, REVIEW BOARD

Motre Dame Ditch
Floriana FRN1601
Maita

Tender for the Supply, Delivery and Commissioning of Four (4) Brand-New Low
Emission 17-19 Tonne Water Bowsers for the Cleansing and Maintenance Division
{inclusive of Maintenance Agreement) — Ref. No, CT2170/2026 (Tender)

We have been instructed by Road Structures Lid (TID 246917) (the Appeliani) to
iodge this application in terms of Regulation 270 of the Public Procurement Regulations

(Subsidiary Legislation 801.03) (the PPR) in connection with the above-captioned
Tender {the Appeal).

The Appsillant is aggrieved by the decision of 29 September 2026 of the Depariment of
Contracts and the Cleansing and Maintenance Division within the Ministry for Local
Government and Public Works (the Contracting Authority) to reject the Appellant’s
offer as technically non-compliant.

The reason for this Appeal is that the Appeliant’s offer was compliant ab initio,
and the Contraciing Authorily was wrong to evaluaie it by reference to a different
pump which was not on offer.

Before delving into its grievance, the Appellant sets out the events leading up to the
Contracting Authority’s decision.

FACTS

On 24 June 2026, the Depariment of Contracts published the Tender for the supply,
delivery and commissioning of four brand-new low-emission 17-19 tonne water

bowsers, inclusive of a maintenance agreement, for the Cleansing and Maintenance
Division.
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The Tender had an estimated procurement value of £770,000 excluding VAT, The sole
award criterion was price, with the confract to be awarded to the cheapest priced offer
satisfying the administrative and technical criteria.

The Tender required tenderers te submit a Technical Offer Form and technical literaiure.
The stated scope of the [fterature was to corroborate a fully compliant technical offer,

ftem 3.1 of the technical specifications required the high-pressure pump to have a
maximum pressure rating of between 140 and 160 bar and to be adjustable by means
of a pressure-regulating valve. ltem 3.2 reguired the pump to deliver a minimum flow of

90 litres per minute when operating at maximum pressure. The relevant extract of the
technical specifications is reproduced below:

2.0 Hish Pressure System

11 Pump rating - The high-pressure pump is to be maximum pressure rated between 140 and 160
bar and is to be adjustable by means of a pressure regulating valve.

3.2 Pump capacity -  The pump is to deliver a minimum fiow of 20 litre per minute when operating
at its maximum pressure.

On 5 August 2026, the Appellant submitted its offer (TID246917) along with bids from
two other economic operators. The Appellant’s financial offer of €568,000 was €92,000

fower than the €660,000 offered by United Equipment Co. (UNEC) Lid (TID 246896) (the
Recommended Tenderer).

Under ltem 3.1, the Appellant inserted “100-150 bar”. Under ltem 3.2, it inserted "2140

but £160 litfminuie”. In both instances the Technical Offer referred the evaluator to page
19 and other sections of the Literature List. The relevant extract is reproduced below:
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11.  Owing to an obvious clerical error, the figures inserted in these two fields conflated the
pressure rating and the flow capacity of the pump. The technical literature to which both

fields referred nevertheless made the technical position clear.

12. At page 19, the technical Jiterature submitted with the offer identified the high-pressure
water system as incorporating an “HPP ET 100/150 PISTON PUMP” and stated “PUMP
FLOW RATE 100 L TO 150 BAR”. It also referred to an adjustable cverpressure valve

and a 0-300 bar pressure gauge,
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13. The technical literature submifted with the offer therefore identified the pump
offered as the HPP ET 100/150 and stated that it delivered 100 litres per minute at
150 bar. A maximum pressure of 150 kar falls within the range prescribed by Hem
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3.1, while a flow of 100 litres per minute exceeds the minimum of 90 litres per
minute required by item 3.2.

During the evaluation process, the tender evaluation committee (the TEC) issued a
rectification request. Among other matters, the TEC requested literature corroborating
the flow-at-maximum-pressure figure entered under ltem 3.2. The request stated that

the Appellant could submit missing documentation or new literature satisfying the tender
conditions.

However, the Appellant’s offer already contained literature substantiating its compliance
with ltems 3.1 and 3.2. Notwithstanding the ¢lerical error in the Technical Offer Form,
both entries referred the TEC io page 19 of the technical literature, which identified the
pump as the HPP ET 100/150 and expressly stated that it delivered “100 L TO 150
BAR”, No further supporting documentation was therefore required, Nonetheless, in
order to satisfy the TEC's request, the Appellant submitted further technical literature
corroborating that compliance.

The Appellant replied, submitting additional documentation. It confirmed that the
vehicles to be supplied would be fully compliant and expressiy described the enclosed
documents as additional to the literature submitted at tender stage.

At pages 16 1o 21 of that reply, the Appellant submitted additional technical literature
from the pump manufacturer. This included a characteristic chart covering various
models, which clearly identified the HPP £T 100/150 mentioned in the ariginal offer,
together with its flow and pressure ratings:
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Nevertheless, the TEC then issued a clarification request which, oddly, referred to the
HPP ET 144/110. it observed that the chart showed performance curves up to 110 bar
and requested the Appellani to demonstrate how the chart corroborated the statement
that the pump could deliver 144 litres per minute at 150 bar.

The Appellant replied that the pump manufacturer's technical literature had already been
submitted, that the maximum rated pressure fell within ltem 3.1, and that the flow at
maximum rated pressure fell within Hem 3.2, The reply expressly siated that it was
furnished solely to clarify technical information already submitied.

Page d4of 8



20.

21.

22.

23.

24,

25,

26.

By letter dated 29 September 2026, the Appellant was informed that its offer had been
rejected as technically non-compliant. The letter acknowledged that, “[ijn the literature

submitted with the tender offer, the high-pressure pump model indicated was HPP ET
100/150",

The Contracting Authority nevertheless assessed the offer by reference to the HPP ET
144/110 and concluded that this pump did not comply with the technical specifications.
According to the letter, in its reply to the rectification request the Appellant “mentioned
a different model of high-pressure pump, this being HPP ET 144/110”. That is not
correct. The Appellant’s reply did not refer to the HPP ET 144/110, which featured in the
additional literature only as one of the models listed in the manufacturer's characteristic
chart, alongside the HPP ET 100/150 originally offered. Nothing in that reply indicated
that the Appellant was replacing the HPP ET 100/150 with the HFP ET 144/110.

The Appellant is aggrieved by the Contracting Authority’s decision of 29 September
2026 for the reason set out below.

GRIEVANCE: THE APPELLANT'S OFFER WAS COMPLIANT AB INITIO

The Appellant submits that the Contracting Authority's decision is wrong in fact and in
law because the HPP ET 100/150 pump identified in the technical literature submitted
at tender stage complies with the Tender's technical specifications. The Appellant’s offer
was therefore compliant ab initio.

Regulation 62(1) of the PPR requires the authority responsible for the tendering process
to ensure that an economic operator “must ab initio be eligible to qualify for a tender and
must conseguently be in possession of all the requirements stipulated in the
procurement documents by the closing date for the submission of the sama”,

The starting point is therefore the offer as it stood at the closing daie, read as a whole.
The Tender itself required the Technical Offer to be supported and corroborated by
technical literature. The Technical Offer expressly directed the TEC o page 19 of that
literature for ltems 3.1 and 3.2.

That page identified the HPP ET 100/150 pump and stated a flow of 100 litres per minute
at 150 bar. The pump therefore complied with both substantive technical specifications
in the Tender:
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3.0 High Pressure System

3 Pump rating - The high-pressure pump is te be maximum pressure rated between 140 and 160
bar and is to be adjustable by means of a pressure regulating vaive.

3.2 Pump capacity - The pump is to deliver a minimum flow of 90 litre per minute when operating
at its maximum pressure.

This is because:

a.  the maximum pressure of 150 bar feli within the prescribed range of 140 to 160
bar; and

b. the flow of 100 litres per minute at that pressure exceeded the minimum
requirernent of 90 lifres per minute.

The entries “100-150 bar” under item 3.1 and “=140 but £160 livminute” under ltem 3.2
in the Appellant’s Technical Offer Form were the product of an cbvious clerical error
which conflated the pressure and flow fields. Indeed, the figures “100" and “150” entered
under ltem 3.1 are simply the flow and the pressure of the HPP ET 100/150 itself. That
error did not alter the pump offered. The model and its performance were already
ascertainable from the manufacturer's literature forming part of the offer.

By the closing date, therefore, the Appellant was in possession of all the requirements
stipulated in the procurement documents, as Regulation 62(1) requires, and the TEC
was bound {0 evaluate its offer on that basis. Instead, the TEC redirected its evaluation
away fromthe HPP ET 100/150 and towards the HPP ET 144/110. In doing so, the TEC
unifaterally replaced the compliant pump offered by the Appellant with a non-compliant
pump which formed no part of the Appellant’s offer.

The compliance of the HPP ET 100/150 with the Tender's technical specifications was
also apparent from the manufacturer's characteristic chart submiited at rectification
stage, which listed the HPP ET 100/150 at 100 litres per minute and 150 bar.

The difficulty arose not from the technical characteristics of the pump originally offered,
but from the manner in which the rectification and clarification exercise unfolded. The
TEC's first request focused specifically on corroborating the flow figure entered under
tem 3.2. In responding to that request, the Appellant submitted additional technical
literature to corroborate the compliance of the HPP ET 100/150 with the Tenders
technical specifications. That response did not alter, in any way, the fact that the original
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offer and its supporting literature had identified the HPP ET 100/150 as the pump
offered.

The TEC's follow-on clarification request, which oddly referred to the HPP ET 144/110,
was confusing and misled the Appellant. Knowing that it had offered the fully compliant
HPP ET 100/150, the Appellant attempted to address the TEC's request by stating that
(i} the pump manufacturer's technical literature had already been submitted; (i} the
maximum rated pressure fell within ltem 3.1; and (jii) the flow at maximurn rated pressure
fell within ltem 3.2, The reply expressly stated that it was furnished solely to clarify

technical information already submitted. Nevertheless, the Appellant's offer was unfairly
rejected.

The TEC's reliance on the HPP ET 144/110 is all the more difficult to understand given
that the Rejection Decision itself expressly acknowledges that the pump identified in the
technical literature submitted with the original tender offer was the HPP ET 100/150.

If. by the TEC's own admission, the HPP ET 100/150 was the pump originally offered
by the Appellant, it is difficult to understand why the subsequent clarification exercise
became focused on the HPP ET 144/110 rather than on the technical characteristics of
the HPP ET 100/150 already forming part of the Appelfiant’s original submission.

in any event, the Appeliant could not, through rectification or clarification, substitute the
HPP ET 144/110 for the HPP ET 100/150 originally offered. Such a substitution would
have introduced a different pump after the submission deadline and would have altered
the substance of the technical offer.

Moreover, the very rationale underpinning the restrictions on rectification is to prevent
an economic operator from obtaining an unfair advantage by fransforming a non-
compliant offer into a compliant one after the submission deadline.

It would be implausible for the Appellant to originally submit a pump which was
technically compliant, only to subsequently use the clarification stage to render its
submission non-compliant.

Indeed, the Appellant is not seeking to substitute a pump after the closing date, add a
new technical solution, or rely on information created after the submission of its offer. It
seeks only the evaluation of the HPP ET 100/150 pump already identified in its offer,
using the pressure and flow data already contained in the literature forming part of that
offer. This would not change the water bowser, the pump or the price offerad, nor would
it afford the Appellant any opportunity to reformulate its offer.
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Reading the offer as a whole in that manner would not change the brand or model of the
water bowser, the pump offered at tender stage, the financial offer, the Appellant's
ranking, or any other condition of the offer. Nor would it afford the Appellant an
opportunity to reformulate its offer. It would simply give effect to the compliant technical
solution evidenced in the original submission.

Conversely, rejecting the Appellant because the later rectification and clarification
exchanges drifted, at the TEC's initiative, towards a different pump modsal allows an
obvicus clerical conflation in the Technical Offer, and the confusion which followed, to
prevail over the clear technical literature originally submitted. That outcome is
particularly severe where the purpose of the technical literature was precisely to
corroborate the Technical Offer and where the original literature demonstrated
compliance without any amendment fo the offered solution.

The rejection of the Appellant's bid is contrary to the principles of genuine competition
and proportionality.

For these reasons, the Appellant humbly requests this Honourable Board to uphold this
grievance and revoke the Contracting Authority’s decision of 29 September 2026.

THEREFORE, in view of the above and for other reasons that may be brought in due course
at law, the Appellant humbly demands that this Public Coniracts Review Board:

declare that the Contracting Authority’s decision of 29 September 2026 to reject the
Appellant's offer and fo recommend the award of the Tender to the Recommended
Tenderer was unlawful, and revoke that decision;

order the Contracting Authority to re-evaluate the Appellant's offer on the basis of the
HPP ET 100/150 pump identified in it; and

order the refund of the deposit paid upon the filing of this Appeal, subject to any

declaration or order as it deems fit and opportune.

Yours sincerely,

Ganado Advocates

S o .
-Bonnici Dr. Calvin Caifé]a:ﬁ

(crirsudb@ganado,.com) (ccallela@ganado.com)
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Bank of Vallsita p.lc
Regstration Mumber, C 2833
Registered Office: 58 Zachary Streel, Valiella VUT 1130 - Malta

Hank of Valletia

Transaction:

Payee type:

Company name;

Relation:

Reason:

Payment delails:

Currancy:

Beneficiary 18AMN/AccOunt:
Seneficiary IBAN/Account type:
Bank name:

Bank address / Banid's BIG;
Bank's BiC:

Beneficiary addtess:
Withdraw from account.
Charges should be paid by:
Amount

Recelving bank to get the money as:

FPAD Result:

To be effacted on:

Credited amount:

Pay third party

Comporate Payee

Cashiar Malla Government

Administrative éervices

Other

Objectian CT2170/2026 Road Struciures Lid
EUR - Ewa

MTESMALTGH 000040001 EURCAMGER01H
Valid 1BAN of country - Malta

Other bank

Insert the beneficiary bank BIC manually
MALTMTMT

Mo

Road Struciures GBF (EUR) 5002104762 3
Shared - | pay BOV charges; Cashier Malta Government pays the bensficiary bank charges
EUR 2,850.00

narmal priofty payment

We couldn't confirm that the name you entered matchas the recipient's account. This might happen
if the reciplent’s bank deesn't support name checks yet or if there's a tempurary issue. Please
double-check that the nams and account delails sre correct bafore conlinuing. Il any details are
wrong, the payment could go to the wrong account or may be fraudulent and may not be
recoverable. If you're confident everything is cairect, you can go ahead and make the payment.

as 560N as possibin

EUR 3,850.00

Debited amount (oxcluding chargesy:  EUR 3,850.00
Eslimated amount to be withdrawn from account:  EUR 3,854.00
Transactions charge:  EUR 4,00

Creator:

fustharised by:

Status:

Transaction 1D;

M, Louls Grima

Mrs. josephing hicallet, Mr. Louis Grima

Your Instructions hidve been processed successiully,

186703678




