The Secretary,
Public Contracts Review Board,

Notre Dame Ditch,
Floriana,

Malta

Friday, 11" September, 2026

LErTER OF OBIECTION OF PAUL BORG

Transport Services with Drivers for Wheelchair Users and other clients of Santa Marta
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Day Centre within the Ministry for Gozo

Dear 5ir,

By virtue of this Letter of Objection, Paul Borg of Flat 1, Bells Court, Triq I-Arc. Pietru Pace,
Rabat, Gozo, holder of Identity Card Number 52060(G) bearing Tender L.D. 246064, makes
reference to the above mentioned call for tenders and is hereby submitting a formal objection
in relation to the same tender.

Facts of the Case

The Department of Contracts issued a Call for Tenders for the Provision of Accessible
and Low-Emission Passenger Transport Services with Drivers for Wheelchair Users
and other clients of Santa Marta Day Centre within the Ministry for Gozo;

That by virtue of a communication dated 4" September, 2026, the objector was
informed that the offer submitted was not technically complain;

The main reason given was since the technical offer form was not fully completed
since the technical offer form is non-rectifiable, the offer was not considered as
technically non-compliant;

That notwithstanding such reason, the offer submitted by the appellant contained all
the information including log-books and documentation relative to vehicles to be
used to render these services;

That consequently by virtue of the same letter of the 4™ September, 2026, the
procurement was recommended for award to 246058 - Speedway Garage for the
amount of €143,875 excluding VAT;

The objector felt aggrieved by the mentioned decision of the Contracting Authority
and therefore is availing himself of the right granting to him in terms of Law and is
filing an objection regarding the aforementioned decision within the established




time-frame as communicated in the same letter and together with the required
deposit of six hundred and seventy-three Euro (€673) as per Document ’ A’

The Objection

e The required information regarding the vehicle make and model was never missing
from the technical offer; rather, it was submitted as an integral part of the tender
dossier and was easily identifiable within the accompanying documentation.

® The bidder explicitly provided the vehicle log books with the original submission,

ensuring the technical data existed within the offer the moment the call for tenders
closed.

@ This scenario is completely distinct from situations where a bidder entirely fails to
submit mandatory documentation, because the relevant vehicle details were readily
available to the Evaluation Comumittee during the evaluation stage. In fact a copy of

the whole dossier submitted with the tender is being herewith attached as Doc. A for
ease of reference;

® The omission of data from the specific Technical Offer Form is strictly a matter of
presentation and document placement, not a substantive flaw, as the specific vehicles
proposed for the contract execution were already fully and transparently disclosed.

e The objector makes reference to the judgement of the Court of Appel in the names
Buropharma Limited vs Central Procurement and Supplies United fi hdan
il-Ministeru ghas-Sahha u I-Anzjanita’ Attiva et (Rik. Nru. 445/2025) decided on the
29" January, 2026. In the said judgement the Court observed as follows:

o “Fil-feitma tal-Qorti, ma jkunx qieghed jithaddem il-principju tal-proporzjonalita’
Jekk offerta vantagguza tigi mwarrba ghas-semplici fatt li I-informazzjoni rikjesta
kienet inghatat f'parti ol fal-offerta uw hux fil-parti fejn kellha figi nserita,
Is-sitwazzjoni kienet thun ferm differenti Ii kieku din informazzjoni ma kenitx
tirrizulta minn imkien fl-offerta maghntula, liema sitwazzjoni ma tirrispekkjax il-fatti
li ghandha quddientha din il-Qorti.”

e [In fact as mentioned before the information was already existant in a submitted offer;

e Because the make and model could be extracted directly from the log books, asking
the bidder to indicate the location of this data constitutes a simple clarification, not
an full rectification.

e The decisive legal threshold is whether accepting the information requires
introducing new data or amending the bid's substance; since the log books were
already present, no new vehicle, make, model, or specification would be introduced;



The principle of equal treatment and proportionality Temains entirely
uncompromised because the bidder stands to gain no competitive advantage.

The vehicle details documented in the log books were permanently fixed upon
submission and could not be altered through any subsequent clarification process.

The principle of proportionality strictly requires authorities to distinguish between a
substantive failure of compliance and a purely formal defect.

The Court in the judgement mentioned above has reaffirmed that disqualification is
highly disproportionate when the necessary information is provided in another part
of the bid, especially when the omission neither affects competition, prejudices other
bidders, nor alters the offer's fundamental substance.

The bidder acted transparently and in utmost good faith, deliberately including the

log books as documentary evidence to ensure no material information was concealed
or withheld for a later stage.

It was entirely reasonable for the bidder to assume the Evaluation Committee would
examine the tender dossier in its entirety, particularly since the supporting
doecuments expressly contained the required technical data.

Fublic procurement processes must not be reduced to a purely formalistic exercise
that ignores the foundational objectives of transparency and fairness.

Evaluation practices must align with established jurisprudence prioritizing substance
over form, ensuring that the assessment focuses on the substantive content of the
offer rather than rigidly penalizing the exact placement of data within specific forms.

It is being further submitted that the offer submitted by the objector was in the
amount of €123,988 being the cheapest bid, whilst the next bid is of €143,875. To this
end there is a discrepancy between the two offers of twenty thousand Euro
equivalent to 16% over such bid;

In the same above-mentioned judgement, the Court also re-iterated that:

o “Fil-fehma i’ din i-Qorti, liskwalifika tal-offerta tas-socjeta’ appellanta fug raguni
bhal din, hija mizura sproporzjonata teta wiehed iqis li jekk din tigi atfwata, din
tista’ twassal biex jintilef 1-ghan ewlieni tns-sejha 1i I-kuntrati jinghatn Ll win
ghamel l-orhos offeria”;

In view of the above, and for any further reasons which may be brought forward during the
hearing of this appeal, whilst reserving the right to make further submissions and present
further evidence, the appellant humbly requests that this Honourable Board revokes the



decision of the Contracting Authority of the 4 September, 2026 whereby the offer has been
considered not technically compliant and awards the tender to the objector Paul Borg, whilst
giving any such orders and directives as may be necessary in relation to the procurement
process relative to the tender in question.

'
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QSAN GIRGOR,
s, Gozo

List of Witnesses

1. All members of the Evaluation Committee (to Testify on this Call for Tenders
procedure during all stages, including but not limited to the pre-drafting stage,

drafting stage, pre-publication of the Tenders stage, and adjudication stage);
The objector;

Representative of the Malta Business Registry

Representatives of the Department of Contracts;

All the witnesses indicated by the other parties to these proceedings which the
appellant makes his for all intents and purposes;

Other witnesses which the appellant is not aware of, therefore they are being
reserved; and

7. Other witnesses permissible by Law are being reserved.
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List of Documents

Dok. A Copy of Dossier submitted by objector

Dok. B Copy of Judgement by Court of Appeal in the names Europharma
Limited vs Central Procurement and Supplies Unit fi hdan il-Ministeru
ghas-Sahha u I-Anzjanita’ Attiva et




App. Civ. 445/2025/1

QORT! TAL-APPELL
IMHALLFIN

S.7.0. PRIM IMHALLEF MARK CHETCUTI
ONOR. IMHALLEF ROBERT G. MANGION
ONOR. IMRALLEF SIMONE GRECH

Seduta ta’ nhar il-Hamis, 29 ta’ Jannar 2026

Numru: 10
Rikors numru: 445/2025/1

Europharma Limited (C1822)
V.

(i) Central Procurement and Supplies Unit fi hdan
il-Ministeru ghas-Sahha u I-Anzjanita Attiva
(ii} Dipartiment tal-Kuntratti
(iii) Associated Equipment Limited (C2340)

ghal kull interess li jista’ jkollha

I1-Qorti:

1. Din hija sentenza dwar appell imressag minn Europharma Limited

kontra decizjoni moghtija mill-Bord ta’ Revizjoni dwar Kuntratti Pubbiici fl-

14 ta’ Ottubru 2025, |i permezz taghha |-Bord ma lagax l-oggezzjoni
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taghtha filwaqt li kkonferma d-decizjoni u l-award notice tal-Awtorita
Kontraenti tat-22 tAwwissu 2025 |i tirrakkomanda [ill-Associated
Equipment Limited (C9340) ghall-ghoti tas-sejha bir-riferenza
CT2271/2024 CPSU1815-2024 intitolata ‘Tender for the Supply,
Installation and Commissioning of Qty 2, Mobile Therapeutic Machines

with Reduced Environmental Impact’.

Dahla

2. Fil-5 ta’ Dicembru 2024, Central Procurement and Suppfies Unit fi
hdan il-Ministeru ghas-Sahha u I-Anzjanita Attiva harget sejha pubblika
(CT2271/2024 CP3SU1815-2024) msejha, «Tender for the Supply,
Installation and Commissioning of Qty 2, Mobile Therapeutic Machines

with Reduced Environmental Impact”.

3. Europharma Limited u Associated Equipment Limited kienu z-zewg
oblaturi li ppartecipaw fis-sejhia bl-offerta ta' Europharma Limited tkun
€141,034.27c orhos minn dik ta’ Associated Equipment Limited.
Nonostante li l-offerta ta’ Europharma Limited kienet l-orhos offerta, |-
offerta taghha giet skwalifikata ghaliex l-istess Europharma Limited
nagset milli tindika I-manifattur tal-prodott offrut u -model number tal-
prodott fit-Technical Offer Form. Fit-22 ta’ Awwissu 2025, id-Dipartiment

tal-Kuntratti spjega lil Europharma Limited i l-offerta maghmula minnha
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kienet technically non-compliant:

4.

“In the Technical Form, the tenderer failed to indicate the manufacturer
and model number of the machine that is being offered. The technical

form falfs under Note 3 and is therefore not rectifiable. Offer not
compliant.”

FI-1 ta’ Settembru 2025, Europharma Limited dahlet oggezzjoni

mal-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i, ghal-liema oggezzjoni

rrispondew kemm is-Central Procurement and Supplies Unit u kemm id-

Dipartiment tal-Kuntratti fejn entrambi insistew li d-deéizjoni tal-iskwalifika

ta’ Europharma Limited kienet korretta.

5.

B'decizjoni moghtija fl-14 ta’ Otturbru 2025, il-Bord ta’ Revizjoni

dwar Kuntratti Pubbli¢i ma lagax l-oggezzjoni ta’ Europharma Limited u

kkonferma d-decizjoni ta’ Central Procurement and Supplies Unit u tad-

Dipartiment tal-Kuntratti. ll-Bord ghamel is-segwenti konsiderazzjonijiet

filwagt li wasal ghas-segwenti konkluzjoni:

‘4.1 On the Primacy of the Technical Offer Form

The Board notes that the Technical Offer Form is a core instrument of
tender evaluation, designed to standardize submissions and allow a fair
and transparent comparison among competing offers. The General
Rules and Instructions to Tenderers explicitly require completion of this
form to satisfy technical compliance. Information scattered in ancillary
documents cannot substitute a mandatory entry in a designated
evaluation form.

4.2 On Note 3 and Non-Rectifiable

The Board reiterates that the Technical Offer Form is a Note 3 document.
Both the Tender documents and jurisprudence (Signal 8 Securify
Services) make clear that non-compliance in such a form is incapable of
rectification, even if the required information exists elsewhere. Any other
approach would undermine the procedural certainty and uniformity
required in public procurement.
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6.

4.3 On the Principle of Proportionality

While the Board acknowledges the Appellant’s argument invoking
proportionality —and substance-over-form, it emphasizes that
proportionality cannot override mandatory procedural requirements,
particularly where the omission is complete. As noted in Servizzi Malta,
the exceptions to the strict application of procedural rules are rare and
narrowly construed.

4.4 On Literature as Corroboration only

The Board agrees with the Contracting Authority’s position tat literature
is intended solely to corroborate the Technical Offer Form. Where the
form is left blank, there is nothing to corroborate, and the TEC’s
assessment is therefore justified. Alfowing otherwise would breach equal
treatment by effectively allowing one bidder fo submit an incomplete form
while others fully comply.

4.5 On Financial Consequences

The Board recognizes the Appellant's point that the Contracting Authority
pays more by rejecting its bid. However, procurement law prioritises
compliance and equal treatment over cost and cannot countenance the
acceplance of incomplete offers simply to achieve lower expenditure.

3. Conclusions

Having carefully considered the facts and submissions put forward by
the Applicant, together with the Reasoned Letter of Reply and oral
arguments presented by the Contracting Authority, the Tender
documentation and the applicable General Rules, and the relevant
jurisprudence,, including the judgements in Signal 8 Security Services
and Servizzi Malta, the Board finds that the Appellant's omission to
complete the Technical Offer Form amounts to a material non-
compliance with a Note 3 requirement which, by virtue of its
classification, is expressly non-rectifiable.

Accordingly, the appeal is unfounded in both law and facts, and the
decision of the Contracting Authority to reject the appellant's tender was
entirely justified. The principle of proportionality and the substance-over-
form argument cannot apply in circumstances where no substantive
information was provided in the mandatory form. The Board therefore
confirms the Contracting Authority’s decision dated 22 August 2025,
with the administrative deposit paid by the Appellant to be forfeited in
accordance with the applicable requiations.”

Europharma Limited appellat minn din is-sentenza fit-30 ta’ Ottubru

2025 u talbet biex din il-Qorti tordna t-thassir u r-revoka tad-decizjoni tal-

Bord ta’ Revizjoni dwar Kuntratti Pubblici tal-14 ta’ Ottubru 2025; tilga’
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dan l-appell u l-oggezzjoni ntavolata minn Europharma Limited fl-1 ta’
Settembru 2025 kif ukoll tordna t-thassir u r-revoka tad-decizjoni tad-
Dipartiment tal-Kuntratti tat-22 ta’ Awwissu 2025 li tirrakkomanda lill-
Associated Equipment Limited ghall-ghoti tal-kuntratt tas-sejha bir-
referenza numru CT2271/2024 CPSU1815-2024, tordna r-
reintegrazzjoni tal-offerta tal-Europharma Limited fil-process tas-sejha u

tordna li ssir ri-evalwazzjoni tal-offerti mit-Tender Evaluation Committee.

7. L-aggravju mressaq huwa msejjes fuq il-fatt li l-identita tal-
manifattur u l-model number gew sottomessi minn Europharma Limited

mal-offerta originali taghha.

8. Is-Central Procurement and Supplies Unit u d-Dipartiment tal-
Kuntratti wiegbu ghal dan l-appell fl-10 ta’ Novembru 2025 u fil-25 ta’
Novembru 2025 rispettivament, fejn entrambi nsistew li l-appell ghandu

jigi michud u li s-sentenza appellata ghandha tigi kkonfermata.

Q. Instemghet it-trattazzjoni wagt seduta mizmuma u minn hemmbhekk

iI-kawza thalliet biex tinghata s-sentenza llum.

Konsiderazzjonijiet:

10. Fl-aggravju mressag minnha, Europharma Limited spjegat li I-
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informazzjoni dwar |-identita tal-manifattur u l-mode/ number inghatat fl-
offerta originali taghha, specifikatament fid-Declaration of Conformity
Amendment. Konsegwentement, skont l-appellanta, din [-informazzjoni
kienet tezisti fil-mument li ghalaq I-istadju ghas-sottomissjonijiet tal-offerti
u kien disponibbli ghat-Tender Evaluation Committee fl-istadju tal-

evalwazzjoni.

11.  Skont l-appellanta, il-fatt [i din linformazzjoni nghatat fid-
Declaration of Conformity Amendment u mhux fit-Technical Offer Form
tikkonsisti f obvious clerical error i ma jaffettwax is-sustanza tal-offerta ta’
Europharma Limited. L-appellanta sahget li langas ma jaghti xi vantagg
lilha fug Associated Equipment Limited jew kellu xi impatt fug |-Awtorita

kontraent;.

12.  L-appellanta insistiet li dan il-kuncett ta’ obvious clerical error jaghti
dritt lill-awtoritajiet kontraenti biex jaghmiu kuntatt mal-oblatur biex
jitrangaw Zzbalji klerikali ovvji minghajr ma jinbidel xejn mit-termini tal-
offerta. Fil-kaz odjern, interpretazzjoni stretta tal-kundizzjonijiet tas-sejha
wasslu ghal ¢ahda ta' offerta vantagguza minhabba zball klerikali li huwa

oVVju U insinifikanti.

13. L-appellanta sostniet li t-Tender Evaluation Committee kellha

tevalwa kull dokument sottomess mal-offerta taghha. Sahqget li fkaz bhal
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dan ta' obvious clerical error hija certament mizura sproporzjonata li
offerta taghha giet skartata u li tali decizjoni twassal biex jintilef l-ghan
tas-sejha u ¢joe li I-kuntratt jinghata lili-oblatur [i jissottometti l-irhas

offerta,

14. F'dan l-aggravju, gie wkoll sottomess li t-Tender Evaluation
Committee seta’ talab ghal kjarifika dwar fejn tinsab [-informazzjoni in
kwistjoni fl-offerta originali taghha. L-appellanta ssottolinejat Ii fil-kaz
odjern, ma kienx hemm bzonn ta’ rettifika biex tinghata l-informazzjoni
mehtiega u dan ghaliex Europharma Limited ma kinitx ser taghti taghrif

gdid ghax I-informazzjoni ga kienet hemm indikata fl-offerta.

15.  Is-Ceniral Procurement and Supplies Unit irrispondiet ghal dan I-
aggravju billi sostniet fl-ewwel lok, i I-kuncett ta’ obvious clerical error
kien jissemma fir-regolamenti tal-Kummissjoni Ewropea Nru 2342/2002
izda dawn ir-regolamenti m’ghadhomx fis-sehh u fid-direttivi li jirregolaw
l-akkwist pubbliku fl-unjoni Ewropea 2004/18/KE u dik li haditilha postha

2014/24/EU, dan il-kuncett ma giex irreplikat.

16. Skont is-Central Procurement and Supplies Unit, fil-kkaz odjern
thalla barra |-aktar element essenzjali tal-offerta u ¢joé I-prodott offrut.
Intgal [i I-kumitat tal-evalwazzjoni ma setax jikkonsidra l-offerta galadarba

t-fechnical offer ma kinitx kompleta. Intqal ukoll li |-letteratura gieghda
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hemm biex tikkorrabora mal-offerta teknika u mhux vice-versa.

17.  Intgal ukoll Ii r-regoli jghidu li -formola ghandha timtela kollha u
anke hemm specifikat li jekk din ma timteliex kollha, din ma tkunx tista’
tigi kkunsidrata. Skont is-Central Procurement and Supplies Limited, |-
unika mod kif setghet tigi salvata |-offerta tas-soc¢jeta appellanta kienet
permezz ta’ rettifika, izda fdokument ‘note 3° dan mhux possibbli. Gie
wkoll sottomess li l-izball li sar ma kienx wiefed minuri u ghalhekk in
osservanza tar-regoli u r-regolamenti dwar l-akkwist pubbliku, u l-principji
ta’ self limitation u t-trattament ugwali, kien gustifikat il-kumitat tal-

evalwazzjoni li jwarrab |-offerta tas-socjeta appellanta.

18. Id-Dipartiment tal-Kuntratti wkoll irrisponda ghal dan [-aggravju billi
rrileva li sezzjoni 3 imsemmija Specifications fit-Technical Offer Form
kienet tirrikjedi informazzjoni fuq il-brand, model number u catalogue
reference, liema informazzjoni ma kinitx kollha tinsab fid-Decfaration of
Conformily Amendment. |d-Dipartiment appellat insista li s-socjeta
appellanta ma pprovdietx [-informazzjoni rikjesta fit-Technical
Specifications u i Fkumitat tal-ghazla m'ghandux jogghod jistharreg jew

jisthajjel xX’seta’ kellu fmohhu I-offerent meta mela I-offerta.

19. ld-Dipartiment appellat kompla jispjega li sezzjoni 3 hija l-offerta

teknika u hija mmarkata bhala nofe 3 bil-konsegwenza li ma jistghux isiru

Pagna 8 minn 19



App. Civ. 445/2025/1

rettifiki. Sar enfazi li r-regoli tas-sejha geghdin hemm biex jigu mharsa u
mhux biex jigu mwarrba. In oftre, l-awtoritajiet kontraenti kelthom jizguraw
li ttermini tas-sejha jigu segwiti b'mod I-istess ghal kulhadd. Id-
dipartiment appellat issottolineja li I-evalwazzjoni li saret mill-kumitat tal-
ghazla kienet wahda ragonevoli u ma kien hemm l-ebda raguni gravi li
ghandha fwassal i‘EI din il-Qorti tiddisturba d-diskrezzjoni tal-kumitat tal-

ghazla.

20. Id-Dipartiment appellat spjega wkoll i t-tielet talba tas-socjeta
appellanta hija mproponibbli peress i mhuwiex I-irwol ta’ din il-Qorti li

taggudika [-kuntratti.

21. Associated Equipment Limited irrispondiet ghal dan l-appeli billi fl-
ewwel lok, ghamlet referenza ghal dak li tipprovdi t-Technical Offer Form
li tindika b’mod ¢ar i tali formula kellha tinkludi I-informazzjoni mitluba u
li f'kaz li tali informazzjoni ma tkunx inkluza fil-formula, l-offerent mhux se
jkun ikkunsidrat. Gie sostnut |i t-fechnical offer form sottomessa mis-
socjeta appellanta ma kinitx kompleta u ghalhekk is-soéjeta appellanta

rrizultat non-compliant.

22. Intgal li hu rrilevanti li -informazzjoni mitluba fit-Technical Offer
Form fista’ tinstab band'ofira fl-offerta maghmula mis-socjeta appellanta

ghaliex kienet proprju din il-formula li kellha tinkludi dik I-informazzjoni.
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Kompliet ukoll tispjega li langas ma jregi l-argument tas-sodjeta
appellanta fis-sens li ma saritilha |-ebda talba ghal kjarifika rigward
informazzjoni li kienet nieqsa mill-istess formula. Dan peress li kjarifika
fista’ tintalab biss fejn l-informazzjoni tkun ga giet sottomessa mal-offerta,
filwagt rettifika hi azzjoni li tippermetti lill-Awtoritd kontraenti ftitlob
Korrezzjoni ta’ Zball jew omissjoni. Is-so¢jeta appellata kompliet tispjega
li f'dan il-kaz, il-kjarifika ma setghetx tintalab in kwantu l-informazzjoni ma
kinitx giet indikata fit-Technical Offer Form kif mitlub fis-sejha. Semmai
dak li kellu jintalab kien rettifika tat-Technical Offer Form izda dan mhux

permissibbli.

23.  Wara li din il-Qorti hadet konjizzjoni tar-risposti kollha u anke tas-
sottomissjonijiet orali li saru wagqt it-trattazzjoni maghmula, hija ser tibda
billi taghmel referenza ghal uhiud mill-principji riaffermati minn din il-Qorti
hekk kif diversament ippreseduta fis-sentenza tad-29 ta’ Awwissu 2023
fl-ismijiet Polaris Marine Services Co Ltd vs. Direttur Generali tal-
Kuntratti, Direttur Generali - Dipartiment tas-Sajd u Akkwakultura u
United Equipment Company (UNEC) Ltd, liema principji huma relevanti

ghal fatti tal-kaz odjern:

‘29.Dagskemm awtorita kontraenti ma tistax twarrab offerta fuq
ragunifiet i ma jkunux previsti fid-dokument tas-sejha (ara Labo-Pharm
Ltd v. H-Kummissarju tal-Pulizija nomine et deéiza mill-Qorti tal-
Appell fid-29 ta’ Marzu, 2019), dagstant iehior ma tistax min-naha l-obra
faccetfa offerta i ma tkunx togghod ma’ dak mitlub fis-sejha (ara
Projekte Global Limited v. Ministru Ghal Ghawdex et deciza mifl-Qorti
tal-Appell fis-16 ta’ Lulju, 2018).
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24.

30.Jaga’ fuq l-offerent stess Ii joqghod ma’ dak mitlub fis-sejha, b'dana fi
huwa ma jistax jogghod jippretendi li l-awtorita kontraenti ghandha
foqghod issalvalu l-offerta jekk din tkun irregolari (ara J & J Gauci
Granite Limited v. Grand Harbour Regeneration Corporation plc
deciza mill-Qorti tal-Appell f-20 ta’ Marzu, 2023 u Steelshape Limited
v. Direttur tal-Kuntratti et deciza mill-Qorti tal-Appell fis-7 ta’ Awwissu,
2013).

31.Minkejja dan kollu perd, jekk waqt I-gharbiel tal-offerti l-awtorita
kontraenti jirrizultalha xi zball ovvju Fxi offerta li jiclher ex facie u li x"aktarx
ikun biss ta’ formalita, hifa mhijiex imxekkia milli ssewwi dak I-izball jew
li tehtieg kjarifika dwaru minghand l-offerent. Basta pero, Ii dik it-tiswija
jew Kjarifika ma tkunx fir-realtd opportunita biex l-offerent jithalla jdahhal
offerta gdida (ara Servizi Malta Limited v. Direttur tal-Kuntratti et
deciza mill-Qorti tal-Appell fil-15 ta’ Lulju, 2019).

32.Din il-possibilita ta’ tiswija hija permessibbli biss, fug is-sahha tal-
principju tal-proporzjonalita, meta kirregolarita fi-offerta tkun wahda
minuri, manifesta, klerikali u bla hsara ghall-kompetizzjoni gusta (ara Is-
socjeta civili KPMG v. ll-Ministru ghall-izvilupp Sostenibbli et deciza
mill-Qorti tal-Appell fis-27 ta’ Frar, 2017).”

[ssa, din il-Qorti gieset il-kontenut tat-Technical Offer Form |i fit-

tender document huwa ndikat bhala note 3, kuntrarjament ghal-fiterature,

li hija mmarkata bhala nofe 2. F’Section 1, Clause 5 (C) tat-tender

document CT2271/2024, jinghadd:

25.

“(C) Specifications

(i) Tenderer's Technical Offer in response to specifications fo be
submitted online through the prescribed Tender Response Format and
by using the Tender Perparation Tool provided. (Nofe 3)

(ii} Literature as per Form marked ‘Literature List’' to be submitted with

the Technical Offer at tendering stage. The scope of the literature is fo
corroborate a fully compliant technical offer. (Note 2).”

Din il-Qorti hadet ukoll nota ta' dak li jistipula Section 1 Clause

5(D)(ii) fpagna 6 tat-Tender Document intitolat ‘Notes to Clause 5' fejn

hemm imfisser li fejn hemm ‘Note 3':
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26.

“3. No rectification shall be allowed. Only clarifications on the submitted
information may be requested. Tenderers will be requested to clarify the
submitted information within five (5) working days from notification”.

Fil-bidu inizjali ta’ din it-Technical Offer Form, hemm stipulat is-

segwenti:

27,

“Bidders are to state the brand and the model of the supplies being
offered in response to the specifications required under Section 3 —
Technical Specifications.

Tenderers that faif to complete and upload the requested information will
be deemed as non-compliant and will not be considered further for final
adjudication. This informationftechnical specifications provided in the
below table shall not be subject to rectifications.”

Issir referenza wkoll ghal dak li tistipula kiawsola 5.1.6 (fol 51) li fiha

kien hemm imnizzel espressament i

28.

"Alf tenderes are requested to submit the manufacturer and model of the
equipment offered; failing this, the submissions/quotations will be
ignored and refused irrevocably.”

F'dan |-isfond, din il-Qorti taghmel referenza ghal dak deciz minn

din il-Qorti hekk kif diversament ippreseduta fis-sentenza fl-ismijiet

‘Krypton Chemists Limited (C-8933) v. Central Procurement and

Supplies Unit ef’ fit-13 ta’ Novembru 2025 fejn giet spjegata d-distinzjoni

bejn kjarifika u rettifika:

“27. Ma hemmx ghalfejn nghidu, il-principju tal-proporzjonalita ghandu
jigi applikat b’mod Ii jhares I-ghanifiet tal-process tal-akkwist pubbliku,
jigifieri, i l-kuntratt jinghata lil min jaghmel l-orhos u l-ahjar offerta,
minghafr ma jinkisru l-prinCipji ta’ trattament ugwali u trasparenza. Tali
principfu pero m'ghandux jintuza bhala pretest biex offerta irregolari tigi
salvata, jekk dan iwassal ghal vantagg kompetittiv If mhux xierag.
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29.

28. Hija rifevanti hafna wkoll fdan il-qasam tal-ligi d-distinzjoni li tezisti
bejn kjarifika u rettifika.

29. Kjarifika hija l-azzjoni Ii permezz taghha l-awtorita kontraenti ftista’
titlob spfegazzjoni jew interpretazzjoni fuq informazzjoni Ii tkun diga diet
sottomessa mal-offerta. Naturalment il-procedura tal-Kjarifika ma tistax
tintuza biex dak Ii jkun idahhal informazzjoni gdida jew biex ibiddel is-
sustanza tal-offerta. -Qorti tal-Appell fis-sentenza Rockcut Limited v.
Direttur Generali tad-Dipartiment tal-Kuntratti deciza fil-25 ta’ Gunju,
2018 stabbiliet If ma tistax tinghata kjarifika ta’ taghrif li ma jkunx inghata
ghaliex il-kjarifika sservi biss biex taghmel aktar car taghrif li jkun diga
moghti izda i ma huwiex c¢ar bizzejjed. Kif inghad fis-sentenza
Steelshape Ltd v. Direttur tal-Kuniratti dec¢iza fis-7 ta’ Awwissu, 2013,
dak li offerent ghandu jghid, ghandu jghidu mal-offerta u mhux jippretendi
li jkun mistoqsi d-dettalji tal-modus operandi tieghu. Kjarifika, ghalhekk
hija limitata ghal spjegazzjoni fa’ elementi diga preZenti fl-offerta,
minghajr ma tinbidel il-kompozizzjoni taghha.

30. Rettifika, min-naha [-ohra, hija l-azzjoni li tippermetti lill-awtorita
kontraenti titlob korrezzjoni ta’ zbalji jew ommissjonijiet. Tali rettifika hija
permessa li ssir sakemm din ma tkunx giet esplicitament eskluza fid-
dokument tas-sefha. liisser dan, Ii jekk skont id-dokument tas-seffia ma
tistax issir rettifika mela allura l-awtorita kontraenti tkun mizmuma milli
litlob rettifika ghaliex [l-awforité kontraenti hija marbuta mal-
kundizzjonijiet tas-sejha, b'dana li jekk hija ma tharishomx hija tkun
gieghda tivvantagga offerent fuq iehor (ara Projekte Global Ltd v. Kunsill
Lokali Marsaskala deciza mill-Qorti fal-Appell fis-7 ta’ Ottubru, 2014 fejn
offerta li ma kinitx akkumpanjata minn garanzija xierqa ma setghetx figi
rettifikata ghaliex tali rettifika kienet projbita mill-kundizzjonifiet tas-
sejha). Minbarra dan, ir-rettifika tista’ ssir biss jekk l~ommissjoni jew zball
ikunu manifesti, klerikali jew formali, u dawn la jaffettwaw il-kompetizzjoni
u langas ma jbiddiu s-sustanza tal-offerta bhal bdil fil-prezz, fi-
ispecifikazzjonijiet teknici, jew fl-elementi essenzjali, Hekk perezempju
fis-sentenza AIB Insurance Brokers Lid v. Awtarita dwar it-Trasport ta’
Malta deciza fis-27 ta’ Ottubru, 2021, il-Qorti tal-Appell accettat rettifika
ta’ dokument nieges i ma Kienx essenzjali u ma biddilx [-offerta.

31. Imhaddem dan kollu ghall-kaz tal-lum, din il-Qorti tqis Ii n-nuqqas fi-
istampa tai-tikketta provdut minn Krypton ma faha l-ebda vantagg u ma
holoq ebda pregudizzju ghall-oblaturi f-ohra. ll-problema fl-istampa
kienet biss li din ma kinitx cara bizzejjed u ghalhekk ma setghetx tinqara
facilment. Nuqqgas bhal dan sefa’ facilment jigi msewwi permezz fa’
kjarifika ghaliex kif rajna aktar kmieni, il-proc¢edura tal-kjarifika hija
accettabbli Ii tintuza meta t-taghrif moghti mili-offerent ma jkunx car
bizzejjed.”

Issa filkkaz odjern, it-Technical Offer Form ma kellhiex inserita |-

informazzjoni mehtiega u ¢joé ma kien hemm imnizzel xejn fit-tabella
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ntitolata ‘Brand’, ‘Model Number u ‘Catalogue Reference'. Dawn il-
partijiet mill-formula thallew kompletament vojta mis-socjeta appellanta.
Madankollu, fil-kaz odjern ma jistax jigi injorat il-fatt li [-informazzjoni i
Kienet niegsa fit-Technical Offer Form kienet tinsab prezenti fl-offerta
maghmula, peress [i kienet tinsab fid-Declaration of Conformity
Amendment. Ghalhekk, fil-kaz odjern, ma kienx hemm sitwazzjoni fejn li
kieku ntalbet kjarifika, kienet ser tkun ged tintalab informazzjoni gdida. L-
informazzjoni ga kienet hemm prezenti izda kienet inserita f'parti ohra tal-
offerta u mhux fit-Technical Offer Form. Ghalkemm huwa rekwizit
mandatorju [i tali informazzjoni tinghata proprju fit-Technical Offer Form
(u din ma nghatatx fdik il-formula), il-procedura tal-kjarifika setghet f'dan
il-kaz tigi utilizzata, ghaliex fir-realtd ma kienet ser tizdied |-ebda
informazzjoni gdida f'din l-offerta, sempliciment kien ser jigi ¢éarat fejn |-

informazzjoni rikjesta kienet tinsab.

30. In parentesi, nonostante li mhuwiex kompitu ta’ din il-Qorti li
tezamina l-offerta ta’ Associated Equipment Limited, huwa interessanti
Jjigi nnotat ukoll Ii fl-offerta ta' Associated Equipment Limited (fol 86 ef
seq), langas kien hemm imnizzel il-brand, izda, tali offerta ma gietx

ikkunsidrata bhala technically non-compliant.

31. Din il-Qorti hadet konjizzjoni tas-sentenzi kkwotati mill-appellati,

izda fil-fehma taghha, i¢-Cirkostanzi ftali kazijiet ma jirrispekkjawx il-
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fattispecie ta’ dan il-kaz. Perezempju, fil-kawza kkwotata estensivament
minn Associated Equipment Limited fir-risposta taghha u ¢joe dik fl-
ismijiet Trackwell FIMS noe vs Direttur Generali tal-Kuntratti et deciza
fit-13 ta’ Marzu 2025 minn din il-Qorti hekk kif diversament ippreseduta,
kienet tifratta sitwazzjoni fejn il-kontijiet finanzjarji ghas-sena 2021 ma
gewx ipprezentati nonostante li kien mitlub i dawn jigu esebiti u li fin-
nuggas, l-offerta kienet ser tkun skwalifikata. Anke fid-decizjoni fl-ismijiet
Signhal 8 Security Services Malta Limited vs Environment and
Resources Authority dec¢iza minn din il-Qorti hekk kif diversament
ippreseduta fit-3 ta’ Settembru 2024, ma kienx gie sottomess ritratt jew
xbieha tas-security cfip fug l-ingravajjet kif mitlub fid-dokumenti tal-
akkwist. Kienu gew sottomessi ritratti tal-uniformijiet izda mhux ritratt
specifiku tas-security clip fuq l-ingravajjet. Ghalhekk i¢c-¢irkostanzi fdawn
il-kazijiet ma kinux jikkombacjaw ma’ dawk li ghandha quddiemha din il-
Qorti, fejn kif ga gie ampjament spjegat I-informazzjoni rikjesta kienet

ipprezentata izda mhux fit-Technical Offer Form.

32. Dwar imbaghad l-argument imressag mis-socjeta appeilanta fis-
sens li skwalifika tal-offerta taghha minhabba din ir-raguni hija
sproporzjonata u iebsa wisq meta jitgies li I-offerta taghha hija ferm orhos
minn dik li giet rakkomandata, din i-Qorti taghmel referenza ghal dak li
galet din il-Qorti hekk kif diversament ippreseduta fis-sentenza Fire-tech

Limited v. Dipartiment tal-Kuniratti deciza fit-30 {a’ Ottubru, 2015, Ii:
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33.

«Ghalkemm huwa minnu iffi, biex tithares it-trasparenza u ma jkunx
hemm diskriminazzjoni, ir-regoli ghandhom jitharsu b’mod uniformi u
prevedibbli, u s-soggettivita u d-diskrezzjonalita jitnagqgsu kemm jista’
Jkun, madankollu I-principju ta’ proporzjonalita jrid illi mhux kull nuggas
ikollu I-istess konsegwenza, izda din ghandha tiddependi mill-gravita
tan-nuqqas (ara Ballut Blocks Services Ltd v. Ministru ghar-Rizorsi
u I-Affarijiet Rurali et (app. 440/2012), Qorti tal-Appell, 31 ta’ Mejju
2013} u mill-konsegwenzi tieghu, partikolarment jekk jaghtix vantagg lil
min jonqos jew johlogx pregudizzju il oblaturi ohra.»

Issir referenza wkoll ghal dak li ntgal minn din i-Qorti hekk kif

diversament ippreseduta fl-ismijiet Bonnici Bros Projects Limited et vs

Onorevoli Ministru ghas-Sahha noe et deciza fit-30 ta’ Lulju 2018:

34,

‘27. Ghalhekk, dan ma kienx kaz fejn, kif ighid SP BB, oblatur “intalab
ripetutament jaghti informazzjoni sakemm jilhaq ir-rekwiziti tas-sejha
ghall-offerti”; li gara hu Ii kien hemm dokumenti niegsa, I-oblatur intalab
jipprovdi dawk id-dokumenti, id-dokumenti ipprezentahom izda lill-
kumitat tal-ghazla deherlu Ii kien fihom taghrif nieges waqt ifli liliBord ta’
Revizjoni deherlu i t-taghrif inghata ghalkemm mhux precizament fil-
forma mitluba. Ladarba izda t-taghrif effettivament inghata, u b’'mod Ii ma
ta ebda vantagg kompetitiv lill-oblatur, tkun sanzjoni sproporzjonata li
titwarrab offerta ghax it-taghrif inghata Fpagna 5 flok fpagna 4, aktar u
aktar meta tqis ifli I-ghan ahhari fl-ghazla ta’ offerti ghal kuntratti pubblici
huwa i tinghazel I-ahjar offerta bla ma jinghata vantagg kompetittiv lif
ebda oblatur, u ghalhekk ma ghandhomx jitwarrbu offerti validi ghal
ragunijiet insufficfenti.”

Pertinenti wkoll li ssir referenza ghad-decizjoni ta’ din il-Qorti hekk

kif diversament ippreseduta moghtija fil-15 ta’ Lulju 2019 fl-ismijiet

Servizzi Malta vs Direttur tal-Kuntratti et, liema sentenza wkoll saret

referenza ghalija fid-decizjoni tal-Public Contracts Review Board, fejn gie

spjegat li:

“I-principju ta’ proporzjonalita jitlob illi offerta ma titwarrabx minhabba
kull irregolarita, tkun xi tkun, meta hemm soluzzjonijiet angas drastici fi,
izda, ma jmorrux kontra principfi ohira bhal ma huma dak ta’ trattament
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indaqgs u frasparenza. Dan wara kollox ma huwiex hlief applikazzjoni tal-
principju ut res magis valeat quam pereat, Ii ma sirniex nafu bih biss meta
dhalna fl-Unjoni Ewropea. Naturalment, ghandu jithares ukoll il-principju
li l-oblaturi kollha jkunu trattati bl-istess mod u hadd ma jinghata vantagg
kompetlitiv, u huwa ghalhekk Ii jinghad illi ¢-Cirkostanzi fejn il-principju ta’
proporzjonalita ma jhallix Ii offerta titwarrb minhabba irregolarita huma
“limitati” u "eccezzjonali’. Fil-kazijiet kollha fejn ¢ie applikat il-principju ta’
proporzjonalita ittiehed qies Ii dan ma jservix biex jinghata vantagg Il
oblatur billi effettivament jithalla jvarja I-offerta tieghu.”
35. Din il-Qorti tgies li I-ghan ewlieni wara s-sejha ghall-offerti de quo
agitur ma kinitx li l-Awtorita kontraenti toqghod tfettaq u tfittex ix-xaghra
fl-ghagina sabiex telimina I-konkarrenza. L-iskop wara din il-procedura
kien sabiex l-awtorita kontraenti takkwista 2 mobife therapeutic machines
with reduced environmental impact bl-orhos prezz. L-iskwalifika tas-
soCjeta appellanta minhabba li l-isem tal-manifattur u l-model number
gew indikati fid-Declaration of Conformity Amendment u mhux ukoll fit-
Technical Offer Form mhijiex mehtiega biex tithares il-kompetizzjoni
dusta galadarba tali informazzjoni ga kienet inghatat fdik i-offerta. /n
offre, il-fatt i Il-informazzjoni kienet kontenuta fid-Decfaration of
Conformity Amendment minflok fit-Technical Offer Form ma kienx
jaffetwa s-sustanza tal-offerta ta’ Europharma Limited kif ukoll [angas ma
kien jaghti xi vantagg lil Europharma Limited fuq {-oblaturi |-ofira. Langas
ma Kellu impatt fug l-awtorita kontraenti. Fil-fehma ta’ din il-Qorti, |-
iskwalifika tal-offerta tas-socjeta appellanta fug raguni bhal din, hija
mizura sproporzjonata meta wiehed iqgis li jekk din tigi attwata, din tista’

twassal biex jintilef I-ghan ewlieni tas-sejha li I-kuntratt jinghata lil min

ghamel l-orhos offerta. Infatti, il-prezz offrut mis-socjeta appellanta kien
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ta’ €243,287.44 mentri dak offrut minn Associated Equipment kien ta’
€384,321.71.

36.  Ghalhekk fil-fehma tal-Qorti ma jkunx gieghed jithaddem il-principju
tal-proporzjonalita jekk offerta vantagguza tigi mwarrba ghas-semplici fatt
i I-informazzjoni rikjesta kienet inghatat f'parti ohra tal-offerta u mhux fil-
parti fejn kellha tigi nserita. Is-sitwazzjoni kienet tkun ferm differenti i
kieku din l-informazzjoni ma kinitx ftirrizulta minn imkien fl-offerta
maghmula, liema sitwazzjoni ma tirriépekkjax il-fatti li ghandha

quddiemha din il-Qorti.
Decizjoni

Ghaldagstant ghal dawn ir-ragunijiet, il-Qorti gieghda tilga’ I-appell billi (i)
tordna t-thassir u r-revoka tad-decizjoni tal-Bord ta’ Revizjoni dwar
Kuntratti Pubbli¢i f'kaz 2164 tal-14 ta’ Ottubru 2025; (i) tilga’ 1-oggezzjoni
ntavolata minn Europharma Limited fl-1 ta’ Settembru 2025; (iii) tordna t-
thassir tal-iskwalifika ta’ Europharma Limited u I-ghoti tal-kuntratt lill-
Assiciated Equipment Limited, kif imfissra mid-Dipartiment tal-Kuntratti
bid-decizjoni tat-22 ta’ Awwissu 2025. Minfiok il-Qorti qgieghda tordna li |-
atti ghandhom imorru lura ghand id-Dipartiment tal-Kuntratti sabiex dan
jerga’ johirog aggudikazzjoni gdida, wara li jerga’ jdahhal lura I-offerta ta’

Europharma Limited.
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Tordna wkoll illi d-depozitu mhallas minn Europharma Limited biex
setghet tressaq l-oggezzjoni taghha quddiem il-Bord ta’ Revizjoni dwar

Kuntratti Pubblici jintradd lura lilha.

Fl-ahharnett tordna li I-ispejjez ta’ dan l-appell ghandhom jithallsu mid-

Dipartiment tal-Kuntratti u mis-Central Procurement and Supplies Unit fi

hdan il-Ministeru ghas-Sahha u I-Anzjanita Attiva flimkien bejniethom.

Mark Chetcuti Robert G. Mangion Simone Grech
Prim Imhallef Imhallef Imhallef

Deputat Registratur
Ss
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Bank of Valletta p.l.c P.
Registration Number; C 2833
m Registered Office: 58 Zachary Street, Valletta VLT 1130 - Malta Pr

Payee type:  Personal Payee
Is the payee a joint beneficiary:  No
| Payee name: Cashi.er Malta
Fayee surname:  Gov Call Ac Gener
| ”Relation: | .Ad.ministraﬁ\.r.e Services
R.eason: 6ther
| éayment deia.\ifs: Obje.c.ticn to tend.er réf. SPD3120.261026 by Paul .B.org
- Clirmr%cy! EUR;Euro | - |

Beneficiary IBAN/Account:  MT55MALT011000040001EURCMGS5001H

Beneficiary IBAN/Account type:  Valid IBAN of country - Malta

Bank name:  Other bank
Bank address / Bank’s BIC:  Let the bank apply the beneficiary bank BIC

Beneficiary address: No

From account:  Savings (EUR) 1242030201 7

| éharges sho.uld. be pa.i.d by:  Shared - | pay BOV charges:; beneﬂcééry pays the Eeﬁeﬁciary bank .c].'la.rées
| - Amount  EUR 673.00 | o | | o o
BOV ;to transfer the money:  as soon és possible
Rec;eiving ban.k to get the ménéy as: normél priority p.ayment

The name you entered is very similar to our records: CASHIER MALTA GOVERN
GENERAL. If you continue without correcting it, the payment may be sentfo the v

FPAD Result.  may not be possible as it could result in fraud. This Verification of Payee check wi
but it is simply providing additional security. Please verify the payment details wit
proceeding,

Saved template:  no

Credit amount: EUR 673.00
Debited amount (excluding charges): EUR 673.00
Estimated amount to be withdrawn from account: EUR 874.00

Transaction charge: EUR 1.00
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Status:  Your instructions have been processed successfully.

Transaction 1D: 185275672
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