PUBLIC CONTRACTS REVIEW BOARD

Appeal Reference Number 2196

Tender Reference Number SPD4/2025/11

Tender Name “Framework Contract for the Hire of Open Skips for the
Collection and Disposal of Waste using Environmentally
Friendly Transportation Services for Saint Vincent de Paul”

The Public Contracts Review Board (hereinafter the ‘Board” or the ‘PCRB’) convened a public
hearing on the 10t December, 2025 to hear the appeal as filed by the appellant Brian Borg
(hereinafter the ‘Appellant’) on the 8% October, 2025, and after taking cognisance of:

The tender document for the ‘Framework Contract for the Hire of Open Skips for the Collection
and Disposal of Waste using Environmentally Friendly Transportation Services for Saint Vincent de
Paul’ (hereinafter referred to as the “Tender Document”);

The minutes of the proceedings dated 10" December, 2025 which are being reproduced hereunder:

“PUBLIC CONTRACTS REVIEW BOARD

Case 2196 Objection — SPD4/2025/11 — Framework Contract for the Hire of
Open Skips for the Collection and Disposal of Waste Using Environmentally
Friendly Transportation Services for Saint Vincent de Paul.

The tender was issued on the 22" April 2025, and the closing date was the 2™
June 2025.

The estimated value of the tender, excluding VAT, was €300,787.20.

On 8" October 2025 Mr Brian Borg lodged an appeal against St Vincent de Paul
Residence. -— the Contracting Authority. In accordance with Regulation 270 of
the Public Procurement Regulations.

On the 10" December 2025, the Public Contracts Review Board (PCRB),
composed of Dr Ana Thomas as Chairperson, Dr Ing. Damien Gatt and Mr.
Lawrence Ancilleri, as members, convened a public hearing to consider the
appeal.

A deposit of €1503.94 was paid.

There were fourteen bids.

The attendance for this public hearing was as follows:

Appellant — Brian Borg

Dr Claudio Zammit — Legal Representative



Mr Brian Borg — Appellant

Contracting Authority — St Vincent de Paul Residence

Dr Noel Bezzina — Legal Representative

Mr Anthony Caruana — Chairperson

Ms Claudia Muscat — Secretary

Mr Noel Vidal —Evaluator

Mr Raymond Mangion — Evaluator

Ms Phyliss Mercieca — SVP Representative

Recommended Bidder — Zrar Ltd. (C6245)

Dr John Gauci — Legal representative

Samuel Bonnici — Company Representative

Ivan Sciberras — Company representative

Opening Statements

Dr Ana Thomas, Chairperson of the Public Contracts Review Board, welcomed
the parties present, namely the Appellant, Mr Brian Borg, the Contracting
Authority, Saint Vincent de Paul, and the recommended bidder, Zrar Ltd.

Initial Submissions

Initial Submissions by Dr Claudio Zammit (for the Appellant)

Chairperson Dr Ana Thomas asked Dr Zammit about his witnesses.

Dr Zammit stated that before indicating the witnesses, he wished to know
whether there was a reply from the Recommended Bidder.

Dr John L. Gauci replied in the negative.
Dr Zammit asked whether there would be an answer.

Chairperson Dr Thomas stated that she imagined there would not be, since the
matter was to be heard.

Dr Zammit requested a witness from the Contracting Authority to explain the
offers chosen, since the reply made reference to this.

Dr Thomas stated that the Board already had everything in the procurement file.



Dr Zammit noted that the reply of the Residence referred to the separation of
construction waste and that the price difference required basic proof of what
was offered by the recommended bidder.

Dr Gauci stated that this information was public and available on the website.
Dr Zammit replied that he needed a breakdown of the two offers, namely
construction waste and mixed waste.

Dr Noel Bezzina stated that his witness, the Chairperson of the Evaluation
Committee, would explain how the recommended bidder was chosen.

Dr Ana Thomas stated that she will not allow for a fishing expedition into how
the recommended bidder arrived at his amounts and would not tolerate such.
However, if Dr Gauci had no objection to declaring the two categories, this could
be done verbally.

Dr John L. Gauci minuted the following:

“L-offerent rakkomandat mghandux oggezzjoni illi jiddikjara illi I-offerta tieghu
globali ta €223,347.60 hija maghmula minn zewg elementi.

a) Fir-rigward ta’ construction waste only fejn I-ammont huwa ta €25,779.60.
b) Fir-rigward ta mixed waste |-offerta relattiva hija ta €197,568 u dan kif jista
jikkonstata dan il-bord”.

Chairperson Dr Ana Thomas asked about witnesses and invited the parties to
make initial submissions. Dr Claudio Zammit, on behalf of the Appellant, stated
that he preferred to hear the evidence before making submissions.

Dr Ana Thomas declared that both parties stated that they had no submissions
at that stage.

Witness
Mr Anthony Caruana (ID No. 44470M)

Mr Anthony Caruana, Chairperson of the Evaluation Committee, stated that the
Committee followed standard procedures to adjudicate the tender, namely the
eligibility, technical, and financial phases. He explained that there were
shortcomings in the technical phase, but mainly in the financial phase, where
five offers had an extremely low price, which the Committee considered to be
abnormally low.

A clarification note was sent to all five bidders, including the appellant. Four
bidders failed to provide a satisfactory justification for their prices. However, the



fifth bidder explained in detail how waste would be disposed of and recycled.
This fifth bidder was Zrar Ltd., who was present for the hearing.

Based on the explanations submitted, the Evaluation Committee was able to
consider the low prices. One issue in the tender concerned the fixed prices set
by the State, Wasteserv, for waste disposal: €80 per ton for 2025, €100 per ton
for 2026, and €120 per ton for 2027. The global prices submitted were
significantly lower and appeared insufficient to cover these expenses.

The witness clarified the Evaluation Committee realised that Zrar Ltd. intended
to recycle the waste and therefore would not incur Wasteserv tariffs, resulting
in a lower price. However, the tender only required that the waste be removed
from St Vincent de Paul.

Mr Caruana stated that the appellant based his tender on experience, which was
not a requirement of the tender. Zrar Ltd. intended to use the waste in its
quarries, making its price reasonable.

In the Bill of Quantities, the tender requested an open skip of five cubic metres
with a calculated weight of 1.76 tons. The appellant submitted a price based on
one ton.

Ing. Dr Damien Gatt intervened and asked whether the 1.76 tons was an
estimate required by the tender.

Mr Caruana replied that there is a specific Eurostat formula whereby each cubic
metre is multiplied by 350 kg of mixed waste, and that each skip must be full
according to its size. The appellant submitted a price per ton.

Cross-Examination by Dr Claudio Zammit

Dr Zammit confirmed with the witness that the price submitted by his client was
per skip and not per ton. The offer was based on skips, not on weight, and the
tender did not request the weight.

The ranking was carried out based on the financial sum, with Brian Borg and Zrar
Ltd. ranking consecutively. The appellant replied to the clarification note based
on experience. The witness could not recall whether Zrar Ltd. intended to
recycle mixed waste or construction waste.

Dr Zammit clarified that the Wasteserv prices of €80, €100, and €120 per ton
referred to mixed waste, while construction waste cost €12 per ton. The witness
admitted his mistake.



Chairperson Dr Thomas asked whether the Evaluation Committee had the
Wasteserv legal notice with the prices during the evaluation. The witness stated
that he was not sure which prices applied to which type of waste.

Dr Bezzina intervened, stressing that the witness was not a legal expert and
could not be expected to recall the law by heart, as the legal notice was always
available for reference. He confirmed that the Evaluation Committee had
consulted it.

Dr Zammit asked whether the Committee considered the number of skips for
mixed waste and construction waste.

The witness could not recall the exact numbers. He stated that the Evaluation
Committee only considered mixed waste prices and did not consider
construction waste prices. The financial bid form specified open skips of five
cubic metres, and the Board was not informed of the €12 per ton construction
waste price.

Dr Zammit asked whether the Committee considered that mixed waste could
vary, such as jablo, wood, or iron.

The witness replied that the Eurostat rate of 350 kg per cubic metre was used
and was not a decisive factor. The Board considered five cubic metres as
equivalent to 1.76 tons. He stated that he learned of this table from the
Secretary of the Board and was unsure whether it was indicated in the tender.

Ing. Dr Damien Gatt asked whether samples were taken or whether this was a
literature-based estimate.

The witness confirmed that no samples were taken.
Cross-Examination by Dr John L. Gauci

Dr Gauci explained that when the appellant stated that a five-cubic-metre skip
weighed one ton, this was based on his experience and supporting chits showing
weights slightly above one ton.

The financial forms did not reflect 1.76 tons or five cubic metres, but only one
ton. The Board calculated this mathematically. Dr Gauci stated that the Board
referred to Legal Notice 242/22, and the witness confirmed that it was used.
Given the minimal difference between the appellant’s and the recommended
bidder’s prices, the Board discussed the one-ton weight issue.

The appellant stated in the clarification that, based on experience, skips weigh
one ton. The recommended bidder, however, explained how the waste would
be used in its quarries, avoiding WasteServ costs. The witness agreed.



Further Cross-Examination by Dr Claudio Zammit

Dr Zammit clarified that construction waste constituted one-fourth of the total
skips, yet the awarded bidder’s offer was more advantageous because disposal
would take place on its own property.

Dr Thomas intervened, noting that the witness had never been asked which type
of waste was to be recycled.

Mr Caruana recalled that construction waste was to be recycled, but he was
unsure about mixed waste.

Dr Zammit stated that there was no indication of what Zrar Ltd. intended to
recycle.

Final Submissions by Dr Claudio Zammit
Dr Zammit stated that the appeal raised three grievances.

The first grievance concerned the appellant’s three years of experience at the
site, which, although not entitling him to the contract, provided practical
knowledge that skip weights can range between 400 kg and 1,200 kg.

The second grievance concerned the requirement for five-cubic-metre skips. Dr
Zammit was not convinced by the arithmetic resulting in 1.76 tons and
considered practical experience more reliable.

The Evaluation Committee considered the recycling capacity of only one bidder.
It did not assess the carrying capacity or variability of construction waste skips.
The Committee’s approach was neither factual nor correct.

Regarding the third grievance, the Committee found the appellant financially
unviable. However, the appellant’s bid was €7,000 cheaper. For mixed waste, the
difference amounted to approximately €6 per skip. Dr Zammit stated that it was
unclear how Zrar Ltd. was considered viable while Brian Borg was not, and that
the witness failed to justify this conclusion.

Dr Zammit concluded by stating that the Contracting Authority claimed that the
absence of a refund request amounted to renunciation of the deposit. However,
under the law, the Board must decide on the refund, and it was not a matter of
renunciation.

Final Submissions by Dr Noel Bezzina



Regarding the first grievance, Dr Bezzina stated that the appellant could not
create a requirement based on experience at St Vincent de Paul. The tender
requirements were designed to ensure equal treatment of all bidders.

Regarding the second grievance, he stated that the tender required collection
and disposal of waste and that the Committee was obliged to use Legal Notice
242/2022. The Board and witness converted five cubic metres into weight,
resulting in 1.76 tons according to Eurostat. The appellant provided no proof
that a full five-cubic-metre skip weighed one ton.

Chairperson Dr Thomas asked whether the tender stipulated that skips had to
be full before disposal.

Dr Bezzina stated that he was unsure but explained that the Contracting
Authority had to ensure proper service regardless of how full the skip was. He
stressed that the witness was quoting mixed waste prices and that the appellant
assumed each skip weighed one ton, which was not stipulated in the tender.

Regarding price viability, Zrar Ltd. justified its price through recycling
construction waste, making it acceptable to the Evaluation Committee. Although
there were two waste categories, the appellant could have structured prices
accordingly within legal limits.

Final Submissions by Dr John L. Gauci

Dr Gauci explained that the tender required skips to be filled before
replacement and that the contractor would be notified in advance. He referred
to Section 3, Terms of Reference, page 16, points 1 and 2, and quoted:

“The successful Tenderers requires to provide to St. Vincent de Paul. Skips must
be collected, emptied and replaced on ‘if and as required basis ‘by the
Contracting Authority. The Contractor shall be informed beforehand by the
Contracting Authority. The Contractor shall collect/replace the skips same day
of request”.

This indicated that skips were replaced when full, not daily. Dr Gauci invited the
Board to review Zrar Ltd.’s clarification reply, which included six considerations,
including the use of construction waste in its own quarry, resulting in financial
gain.

Regulation 243 requires more than experience. Referring to Star Fuels Ltd. vs
Wasteserv Malta Ltd., he quoted paragraph 13:

“ll-Kriterju jekk prezz hux baxx b’mod mhux normali, m"huwiex biss kif dak il-
prezz iqabbel mal- prezz stmat mill-Awtorita Kontraenti jew ma offerti ohra
validi, ghalkemm dan jista jkun ta ‘ndikazzjoni.



Kriterju iehor kif il-prezz offerti igabbel ma kemm il-prodott jew servizz jiswa lil-
oblatur.

Prezz li jkun hekk baxx li I-oblatur li jaghmel telf flok gliegh huwa ‘ndikazzjoni li |
- prezz huwa baxx b’'mod normali, pero, dan ma jfissirx li ghandu bil-fors
jitwarrab ghax jista jkun hemm fatturi ohra fosthom dawk imsemija fir-
regolament 243 li jiggustifikaw il-prezz fic-cirkostanzi tal-kas li jkun izda dan tista
tghidu biss wara Il-ispjegazzjoni li I-Awtorita Kontraenti ghandha tesigi kif tara li
ghandha prezz jidher baxx wisq”.

The Contracting Authority followed these principles. The appellant relied solely
on experience, while the recommended bidder addressed all legal
requirements. Therefore, the recommendation in favour of Zrar Ltd. was
justified.

Replica by Dr Claudio Zammit

Dr Zammit agreed that the tender contained terms of reference but noted that
the financial bid form stated that skips had to be removed “on sight regardless
of duration.” The tender did not state that skips had to be fully packed. The chits
presented were part of the record and were not contested.

The appellant maintained that the chits reflected waste generated at St Vincent
de Paul and contained all relevant information.

Conclusion of the Hearing

With no further arguments presented, Chairperson Dr Ana Thomas thanked the
parties and formally concluded the session.”

The written pleadings as filed by Brian Borg on the 8t October, 2025, together with proof of payment
of a deposit in the amount of €1,503.94, wherein it held as follows:

“Oieghed nikteb fuq inkarign ta' Brian Borg (Tender ID 227644) ta' 'Crystal Heart', Trig il-
Madonna tal-Hniena, Zurrieq.

Blittra datata 29 ta" Settembru 2025, il-kljjent tieghi gie mgharraf bl-ezitu tal-aggndikazzjoni
tal-offerta fuq imsemmija. 1lli 'dik l-istess ittra, gie infurmat illi:

Il-kumitat ta’ evalwazzjoni tal-offerti osserva diskrepanza fil-kalkoli tal-kljjent tieght, fis-sens li
r-refwiziti tat-tender jiddefinixoscn Open Skip Service bbala hamsa (5) metri kubi, ekwivalenti
approsimattivament ghal 1.76 tunnellati. Dan in-nuqqas iqagjem dubji rigwardanti r-rati propost,
illi meta mqabbla mat-tariffi tar-rimi kurrenti tabt Avvig Legali 242.22 (€80 t-tommna fl-2025,
€100 t-tomna f-2026, u €120 t-tomna fI-2027), jidher li huma taht it-tragwardi mistennija.
Din id-diskrepanza tista" tirrizulta fineffienzi finanzjarji, jew inkella riskju ta' nugqas ta'
servizz. lbbazata fuq ilkunsiderazzjoni t'hawn fuq, il-Kumitat ikkonklnda li din I-offerta ma
hijiex finanzgjatjament aderentr.



Permezz  tal-prezents, il-kljjent  tieghi  jixtieq joggezzjona  ghall-istess  evalwazgzjoni
agondikazzjons, u dan ghas-segwenti ragunijiet:

L-ewwel aggravju - l-esperjenza tal-esponent

Illi 1-klijent tieghi, qabel ma saret I-evalwazzjoni, kien diga’ kelln l-okkazjoni li jindika lill-
Kumitat, wara li ntalab xi kumments, Ii jissenjala illi huwa tlu jaghmel dan I-istess xoghol mertn
tat-tender gol-istess post ghal tiet (3) snin, u ghalbekk ix-xoghol jafu sew, inkinzg it-tip u
kwantita' ta' skart li jintrema u _jingarr mill-post in kwestjoni. Dan igieghdu fvantagg sabiex
Joffri rati iktar realistici kommensurati mal-mod kif jopera hu, jigifieri bhala bniedem li jabdem
wahdu, b'diversi ingenyi, haga li toffrilu iktar flessibilita’ anfke fil-mod kif jiddetermina 1-prezzijiet
tieghu.

It-tieni aggravju - 11-piz li ghandu jkun attribwit ghal kull skip

1lli, bla pregudizzgn ghall-premess, il-konsiderazgzjoni illi ghamel il-Kumitat kienet illi kull open
Skip fiha 1.76 tunnellati, n skond I-istess kumitat, ilklijent tieghi ikkalkula hagin ghaliex meta
tikkunsidra 1.76 tunnellat, ilprezz tar-rimi jigi tali illi l-offerta maghmnla ma thunx viabbli.
Duwar dan, ilkljjent tieghi jista’ fattwalment jikkonferma, anke mill-esperjenza li ghandn kif fug
imsemmi, illi 1-ebda skip minn dawk [i jintuzaw, meta jintalab biex ibattalbom, ma jkunu
dagshekk tqal. Ghall-kuntrarju, il-prattika bija illi kull skip ikollba tunnellata jew ingas, u
dan kif jurn diversi chits li qeghdin hawn jign annessi, ta' rimi li sar mill-istess lok in kwestjoni,
u li jindikaw kull skip i jlun mar ha I-kljent tieght fil-facilita’ tar-rimi tal-iskart. Ghalhekk,
ilkunsiderazgjoni li ghamel il-Bord illi kull skip ikun fiha skart ta' 1.76 tunnellati ma hijiex:
wabda gusta u _fattwali, n kummergalment taghmel iktar sens I-offerta tal-kijjent tieghi milli I-
konsiderazzjoni li ghamel il-Kumitat. Dan iktar u iktar meta skond 1-offerta, il-prezz mitlub
kien ghal kull "open skip', n mihux a bazi ta’ piz. Li kiekn I-awtorita’ li harget is-sejha riedet
titlob offerti a bazi tal-piz, kienet taghmel dan espressament, u mhux titlob offerta a bazi ta' skip
individwali. Kien ifun ghalhekk iktar korrett il-Kumitat ta' Evalwazzjoni kieku kkonsidra il-
piz [Raz li lofferta kienet abbazi ta' piz, pero' ladarba l-offerta hija abbazi ta' skip, il-
konsiderazzjoni dwar pig hija konsiderazzjoni li I-Kumitat ghamilha barra l-parametri tas-sejha
Ui fugha kellu jagendika, n mhux skond it-termini tal-istess sejha.

1lli, minghajr pregudizzjn ghall-premess, huwa whkoll dibattibbli kemm buwa minnu illi skip ta'
hames (5) metri kubi tizen 1.76 tunnellati kif qed jigi indikat mill-Kumitat, u dan anke
minbabba I-fatt illi I-iskart buwa imhallat, kif carament indikat fl-offerta, n ghalhekk wiehed ma
Jistax b'certezza jistabbilixxi illi skip ha thun tizen 1.76 tunnellati jew xi piz iehor differenti.
L iskart Ii ged nitkellmu fuqn, mil-lok in kwestjoni, jista' jvarja u jikkonsisti fhafna materjal
imballat, illi jintuza fil-hajja ta' kuljum. Anzi jinghad ukoll, illi mbux kull skip thun bball-
ohray ikun hemm minnbom Ii jlunu ebfef, n obrajn itqal. M'hemm I-ebda regola fissa dwar il-piz
ta' skip, bhal kif donnu qged jghid il-Kumitat ta' Evalwazzjoni. L-abjar riga ghall-piz ta' skip
ghalbekk bija propiu I-esperjenza tal-imghoddi li turi propju mod iehor, mbux dak indikat mill-
Kumitat.

It-tielet aggravju - ll-viabilita’ finangjarja tal-offerta tal-esponent u tal-offerent
maghgul

Lili fkenll keaz, n minghajr pregudizzjn ghal-premess, ghandu jinghad illi Listess argument illi ngab
mill-Kumitat sabiex jirrifjuta l-offerta tal-kijjent tieghi, jista’ similment jigi applikat ghall-offerta



li ghazel il-Kumitat. Filwagt li l-offerta tal-klijent tieghi kienet ta' €216,344.52, I-offerta li
ntghazlet kienet ta' €223,347.60. Il-klijent tieghi jirrileva illi f din is-sejha kien henm talba ghal
zewg prexzijiet differenti, u cioe’ ghal skips ta' materjal talkostruzzjoni n skips ghal skart
imballat. Jaghmilba cara illi sa issa ma giex lilu indikat x'differenza kien hemm fir-rati ta' Zrar
Lizd. bejn skips ghallmaterjal ta' kostruzzjoni n skips ghal skart inthallat, u dwar dan jirriserva
11 jaghmeel sottomissjonijiet nlterjuri ladarba l-awtorita' kontraenti taghti 1- informazzjoni dwar I-
evalwazzjoni li saret anke fil-konfront ta' Zrar Ltd. Jibga' pero" I-fatt illi d-differenza bejn il-
klijent tieghi u l-offerent I-ichor hija biss ta' €7,003.08. Jekk il-konsidrazzjoni tal-Kumitat ta'
Evalwazzjoni kienet illi wiehed irid jibbaza fuq 1.76 tunnellati u mbux fuq tunnellata, ghal knll
skip, xorta jibga' illi I-offerta li nighazlet xorta wabda ma tistax: thun finanzjarjament vijabbl,
anke jekk tuza l-istess argnment tal-Kumitat stess. 1-Kumitat jidher li aktar pogga l-attenzgjoni
tieghu fuq Liskart imhallat, ghaliex fil-konsiderazzgjonijet li ta lill-kijjent tieghi, anke kkwota I-
prezzijiet tar-rimi kif inbuma bhalissa u kif ha jlunu fis-sentein li gejjin. Jekk wiehed jagsam id-
differenza li hemm bejn il-Rljjent tieghi n I-offerent I-iehor (Ii tammonta ghal €7,003.08) fuq 1-
ammont ta' skips imballat indikati fittender (1,152 skip), jibga' illi I-iskips tal-offerent maghzn!
ha jlunu biss €6.08 oghla minn dawk tal-klijent tieghi. Meta wiched jikkunsidra illi ddifferenza
bejn tunnellata u 1.76 tunnellati hija ta' 76% iktar, il-prezz, talofferent maghznl pero', mbuwiex:
76% iktar minn dak tal-Rljjent tieghi, izda biss 3% iktar. M'hemm 1-ebda mod ghalbekfk kif
L-offerent maghzul jigi gustifikat u jintgal illi ghandn offerta finangjarja iktar viabbli minn dik
talklijent tieghi, ghaliex jekk ghall-grazzja tal-argument, u minghjar pregudizzju, 1-iskips in
kwestjoni bha _jkunu kollha ta' 1.76 tunnellati, kif qed jindika 1-Kumitat, il-prezz ghar-rimi
suppost li fl-aghar kaz, jigifieri 2027 ha jkun ta' €211.20 ghal kull skip (1.76 tunnellati x
€120 ghal kul] tunnellata), li xorta hija tariffa ferm oghla kemm mill-prezz kwotat millkljent
tieghi kif nkoll minn dak offert mill-offerent maghzul. Kollox jindika ghalhekfk, illi iktar milli
kwistjoni ta' viabilita' finangjarja ta' wiehed millofferenti iktar mill-iehor, I-Awtorita’ ha tispicca
thallas 7,003.08 Euro iktar ghalxen, n dan meta I-Awtorita' taf, ghax il-klijent tieghi diga’
buwa kuntratiur fdan ix-xoghol, illi qatt ma ien hemm ilment dwar xi nugqas da parti tal-
klijent tieghi.

Ghaldagstant, ghar-ragunijiet fuq imsemmija, kif ukol] ghal ragunijiet obhra li jistghu jitressqu fil-
kors ta' dawn il-proceduri, I-esponent bil-gima jitlob lil dan 1-Onorabbli Bord sabiex: joghgbu:

1. Jiehu -mizuri necessarji sabiex jipprevjeni li jkun hemm pregudizzin ghall-esponent, inkuzg,
billi jordna s-sospensjoni tad-decizjoni talawtorita’ kontraenti datata 29 ta' Settembrn 2025
permezz ta' liema lis-sefha in kwestjoni giet aggndikata favnr Zrar Lid.;

2. Jiddikjara li d-decizjoni tal-awtorita’ kontraenti datata 29 ta' Settembru 2025 hija nulla u

Jikkonsidraha bbala ineffettiva ghall-fini tal-ligi;

3. Alternattivament, n minghajr pregudizzjn ghall-premess, jordna rrevoka tad-decizjoni tal-
awtorita' kontraenti datata 29 ta' Settembrn 2025 u jiddikjara illi l-esponent issodisfa I-
kriterji kollha mitluba fissegha ghall-offerts;

4. Jordna illi I-kuntratt jigi agoudikat favur I-esponent bhala I-iktar offerent vantaggnz u i

Jissodisfa I-kriterji kollba tas-sejha ghallofferti, jew, fin-nugqas, jiddikjara illi I-offerta tal-
esponent bija pjenament in regola un tigi ghalhekk imdabhla mill-gdid fil-process ta'
evalwazgjoni sabiex issir evalwazgjoni mill-gdid.”

The written reply as filed by Saint Vincent De Paul Residence dated the 17% October, 2025 (with a
stamp dated 20t October, 2025) (hereinafter the ‘Contracting Authority’) wherein it held as follows:

“Dirett nikteb fisem u ghan-nom ta' Saint Vincent De Paul Residence (hawn aktar '1 isfel
imsejha 'SV'P' jew 'L-Awtorita’ Kontraent') in konnessjoni mat-tender hawn fuq indikat



(imsejjah "it-Tender') partikolarment b'referenza ghall-oggezzjoni mressqa minn Brian Borg ('1-
Appellant') datata 8 ¥'Ottubrn 2025, u dan sabiex 1-Awtorita’ Kontraenti tressaq ir-risposta
taghha.

Essengjalment, 1-Appellant gieghed iqagjem tiet aggravyi, u cjoe:

1. L-esperjenza tal-appellant;

2. 1lpiz li ghandu jlun attribwit ghal kull skip;

3. Il-Viabilita' finanzjaja tal-offerta tal-appellant u tal-offerent maghzunl Illi, 1-Awtorita'
kontraenti qeghda tirribatti dawn I-aggravji n ghalhekk ser thun geghda tindirizza kull aggraviu
separatament.

1. L-esperjenza tal-appellant

Permezz, tal-ewwel aggravju, l-appellant jargumenta li, minbabba Ifatt li huwa ilu joffri s-servizz:
tieghu lill-Awtorita’ Kontraenti ghal tliet snin qabel ma' giet ppubblikata din is-sepha, tpoggih
fvantagg ghaliex: ix-xoghol jafu sew, inklug it-tip n kwantita' ta' skart Ii jintrema u jingarr mill-
post in kwestjons.

B'kull dovnt rispett, dan l-argument huwa wiehed fallaci n nieges minn kull bazi legali. Kif ser
Jigi spjegat fil-perkors ta' dan l-appell, din is-sejha kellba tigi aggudikata abbazi tal-prezz, dejjem
wara i kull offerent jissodisfa 1-kriterja amministrattivi teknici tas-seha. Huwa ghalbekk ghal
kollox: irvelevanti Ii l-appellant ilu jaghti sservizz, tieghu lill-Awtorita’ Kontraenti ghal dawn I-
abhar tliet snin stante li dan il-fatt ma' kellu l-ebda impatt fuq il-mod kif gie aggndikat dan it-
tender. Dak li I-awtorita kontraenti ghamilet permezz ta' dan it-tender huwa propju l-antitezi tal-
argument li gieghed igajjem l-appellant, u gjoe li I-appellant, gua kuntrattur "incumbent, ma jkolln
l-ebda vantagg fuq oblaturi obra u tassigura li x-5ciri ta’ dan is-servigz, jinbareg b'mod ngwali ghal
kull oblatur interessat sabiex tigi assigurata 'a level playing field'.

Barra minn ek, l-argument li I-appellant jaf 'l-average weight ta’ kull skip li normalment ibattal
minn gewwa San Vinceng, bir-rispett kollu ma jregix. Dan ghaliex, kif dan il-Bord kenim-il
darba ppronungja rubu fugha, dak i effettivament jghodd huma r-rekwiziti tat-tender u mbux
datk li oblatur jidhirlu li ghandhom jew huma I-kundizzjonijiet f'tender, kif donnu gieghed jaghmel
Fappellant f'dan il-kaz. Ghalbekk, ghal dawn ir-ragunijiet, dan l-aggravin ghandu jigi michud.

2. Ilpiz li ghandu jlun attribwit ghal kull skip.

Permezz ta’ dan l-aggravin, l-appellant gieghed jargnmenta 1-kunsiderazzjoni ghamel il-kumitat
tal-evalwar ossia li open skip ta' hames metri kubi huwa ekwivalenti ghal circa 1.76 tunellati,
kienet wabda baljata ghaliex, skont bu u esperjenza li ghandn, l-ebda skip li jintuzaw mill-
awtorita' kontraenti ma jkunu daqshekk tqal u ghalhekk, minhabba li huwa konsapevoli ta' dan
il-fatt, huwa kkowta prezz aktar baxx. [ghid li ghal kuntrariu ta' dak indikat, kull skip migbur
minn San Vincenz, ikolln tunellata jew ingas.

Iili, ghal darb' obra, dan l-argument li gieghed jaghmel I-appellant ma jregix. Qabel xein, kif
anke dan [-Onorabbli Bord esprima rubu f diversi decizjonijiet, jefk una volta l-appellant kien
tal-opinjoni li kien hemm xi Zball fit-tender jew illi kien hemm xi kundigzyoni Ii twassal oblatur
ghal "impossibility to perform’ seta facilment iressaq l-appell tieghu abbazi tar-regolament 262 tal-
Public Procurement Regulations (pre contractual remedy) sabiex jattakka 1-kundizzjonijiet tat-
tender; haga li l-appellant n'ghamilx. L-appellant qieghed ghalbekk issa jingeda b'dan I-appell



sabiex jipprova jattakka 1-kundizzjonijiet tat-tender document li, fl-abbar mill-abbar, la darba
appellant tilef l-opportunita’ Ii jressaq xi oggezzjoni tieghn fir-rigward ta' dawn 1- istess
kundizgjonijiet, jorbtu lil kull oblatur inkluz, lill-appellant.

Barra minn hekk, huwa ghal kollox fallaci l-argument l, mill- BEZZIN LEGAL A
esperjenza tal-appellant, it-togol tal-open skips gewwa San Vincenz, kien dejjem ikun ta' tunellata
Jew ingas u mbux ta' 1.76 tunellati. Qabel xein u kif gia inghad, dak li jghodd huwa 1-
kundizgjonijiet u refwiziti li gew inklnzi fit-tender u li jorbtu lill-appellant. Huwa car i fit-tender
gie indifat bhala rekwizit li offerent huwa marbut Ii jaghti servigz ta' gbir ta' open skip service
ta' 5 metri kubi (i jign circa 1.76 tunellati ta’ mixed waste). Inutili l-appellant jghid Ii fil-prattika
l-open skips jiznu tunellata jew inqgas ghaliex la darba r-rekwizit huwa ta' 5 metri kubi li
Jekwivalu ghal 1.76 tunellati, mela ifisser li oblatur irid jimi ma dak il- kejl. Dak li effettivament
u erronjament qieghed jipproponi l-appellant skont l-argnment tieghu huwa 1l lil'binn mill-
kundizzjonijiet tat-tender, jispara prexz abbazi ta' kalkoln li ghamel hu n i jiddipartixi mir-
refkwiziti tat-tender, dan kollu ghaliex mill-esperjenza tieghu jaf (jew abjar jassumi) li l-iskips
dejjem ikunn ta' tunellata. B'Rull dovnt rispett, dan l-argument assolutament ma jregix u anzi
huwa wiehed li jmur kontra kull principin mhaddan fl-akkwist pubblifen.

Barra minn hekk, kif anke ex admissis jghid l-appellant fir-risposta li ta' lill-Rumitat, il-kalkoln
1i hadem bu huwa bbazat fug 'average’ tat-togol Ii huwa ha mill-iskips ta' San Vincenz. F'dan
ir-rigward huwa pertinents jinghad i r-refwizit tat-tender m'huwiex bbazat fig average izda fiuq
kalkolu ta' kemm kull open skip mimli effettivament jizen. Ghalbekk, ghal darb' obra, I-
appellant n'ghandux ragun fug dan il-punt.

1lls, fir-rigward tad-dubju Ii gieghed iqajjem l-appellant rigward il-kalkoln illi skip ta" hames (5)
metri kubi jizen 1.76 tunellati, jigi sottomess illi dan il-kalkolu sar millkumitat tal-evalwar
sabiex il-kubagg ta' open skip mimli bi-iskart jigi mfisser [togol (tunellati) u ghalhekk il-kumitat
wasal ghal kalkolu fattwali ta' kemm jigi jizen open skip ta' dan il-kubagg mimli b'mixed waste
b'hekfk seta’ jaggudika I-offerti.

Ghalhekk, ghar-ragunijiet moghtija, dan l-aggravju ghandu jigi michud ukoll.
3. Ilviabilita’ finangjarja tal-offerta tal-esponent u tal-offerent maghzul.

Permezz ta' dan l-abbar aggravn, l-appellant jargumenta li r-ragun tar-rifiut li 1- kumitat gab
[il-konfront tal-appellant seta’ jun applikat fil-konfront tal-offerent refommandat. Qabel xejn,
b'dan l-aggrayin Ii fib jghid li l-offerta tal-offerent rakkomandat ma kinitx nkoll konformi, I-
appellant qieghed jekk xefn_jammetti Ii lofferta tieghn verament ma hix wabda konformi u li I-
kumitat Rellu ragun jiddeciect kif ddecieda.

Madanakolln, fir-rigward ta' dak li l-appellant jargumenta vis-a-vis l-prezz, kkwotat nill-offerent
rakkomandat, jigi sottomess li, kuntratjament ghal dak Ii gieghed jinghad, l-offerent rakkomandat
gonstifika l-prezz minnu kwotat billi anke spjega li huwa ghandu barriera tieghu I juzaba sabiex
Jissepara 1-iskart talkostruzzjoni u li ghalhekk seta' jikkwota prezz aktar vantaggnz, minn dik
tal-appellant.

Dan jikkuntrasta ma' dak li ghamel l-appellant fejn minkejja li huwa ukoll intalab sabiex
Jiggustifika |-prezz, huwa naqas milli jaghmel dan n baga' jinsisti li huwa ghandn l-esperjenza
fdan is-servizz ghax ilu _jaghti dan is-servizz lill-awtorita’ kontraenti ghal diversi snin. Kien



propiu ghalhekk li -kumitat, wara li talab kjarifika minghad 1-offerent maghzul fuq il-prezz u
vverifika l-istess, pproceda sabiex: jirrakomanda li dan it-tender jinghata lill-offerent maghzul.

Ghalhekk, dan l-aggravin ghandu jigi michud ukoll.

Ghaldagstant, in vista tal-argumenti mressqa fdin ir-risposta kif nkoll sottomissjonijiet obra li
Jistghu isiru quddiem dan il-bord, l-esponenti ukol] titlob lil dan il-bord sabiex:

a. jiddikjara li l-oggezzjoni tal-appellant hija infondata u ghalbekk jichadba fl-interita’ taghhay
b. jikkonferma d-decizjoni tal-kumitat tal-evalwar li rrakkomanda li s-sejha tinghata lill-offerent
rakkomandat;

¢. in vista li ma hemm l-ebda talba ghar-rifugjoni tad-depozitn, li ma jluns hemm rifugjoni tad-
depozitu mballas.”

The opening and closing submissions of the Appellant and the Contracting Authority as delivered by
their legal representatives;

Considers;

This Board notes that the Appellant has brought forward two main grievances, the first relating to
the evaluation carried on by the Tender Evaluation Committee (hereinafter the “TEC’) regarding the
‘averaged’” weight per skip, and the second relating to the financial offers of the Appellant and the
Preferred Bidder.

A. Tender Evaluation Committee’s Evaluation vis-a-vis average weight of skips when
compared to the offers made

On this point, the Appellant raises doubts as to whether the TEC was correct in determining that a
skip averages 1.76 tonnes in weight. To substantiate this, the Appellant presented receipts of skips
incidentally already taken by the same Appellant from the same site in question as part of his ongoing
services agreement with the Contracting Authority, which skips had a net weight of waste of 820kg,
1,000kg, 500kg, 360kg, 520kg, 820kg (per Dok. A to Dok. F attached to the Appellant’s appeal).

On the other hand, the Contracting Authority’s reply focuses on the fact that if the Appellant thought
there was a mistake in the Tender Document leading to an impossibility to perform, he ought to have
utilised Regulation 262 of the PPR. Furthermore, the Contracting Authority states as follows with
respect to the calculation of 1.76 tonnes per skip:

“Huwa car Ii fit-tender gie indikat bhala rekwizit li offerent huwa marbut I§ jaghti servizz ta' gbir
ta' open skip service ta' 5 metri kubi (li jign circa 1.76 tunellati ta' mixed waste). Inutili I-
appellant jghid li fil-prattika l-open skips jiznu tunellata jew ingas ghaliex la darba r-refwizit
buwa ta' 5 metri kubi li jekwivalu ghal 1.76 tunellati, mela ifisser li oblatur irid jimxi ma dafk
il-kejl.” (Page 3 of the Contracting Authority’s reply.)

The Board, after having heard the Chairperson of the TEC testify that the averages weight of 1.76
tonnes was provided to him as a table of reference by the Secretary of the TEC, the Chairperson had
no proper explanation as to the legal basis for determining the average weight of a 5m3 skip as 1.76
tonnes, but explained that the Eurostat rate per cubic metre is that of 350kg. The Chairperson further
failed to explain to this Board where in the Tender Document was the tonnage referenced.



This Board refers to the financial bid form, particularly the fourth column which obliges the
economic operators to provide a “Rate per S&ip”, and not rate per tonne or rate per cubic metre.

This Board determines that it results (as confirmed on oath by the Chairperson of the TEC and
further confirmed in the letter of regret sent to the Appellant), that the TEC only found fault with
the Appellant’s bid when it started evaluation the financial part of his bid in light of the self-
introduced average tonnage of 1.76 tonnes for a five cubic metre skip. This sort of evaluation is
flawed in principle, the reasoning applied by the TEC finds no comfort in the Tender
Document thereby going against the principle of self-limitation. The economic operators
invited to bid in this tender process were to be evaluated first on their administrative and technical
compliance, and here it seems that the Appellant had no issue, then once an economic operator
passes this hurdle, then the financial aspect of the bid must necessarily be evaluated vis-a-vis the
offers made PER SKIP in this case, and not per skip which may or may not translate to 1.76 tonnes
in weight because some undetermined source may or may not have said that the average weight of a
tull five cubic metre skip is 1.76 tonnes.

The Board further determines that the Contracting Authority was incorrect in stating that the
Appellant ought to have adhered to the 1.76 tonnage measurement when in actual fact the Tender
Document not once mentions the weight of the waste to be collected, but rather mentions a) the
dimensions of the skip i.e. 5m3and b) the rate per skip. The considerations relating to tonnage are
irrelevant in this tendering process. As the Appellant intelligently suggested, it could very well be that
the waste consists in Expanded Polystyrene (colloquially known as Jablo), and surely a skip full of
Jablo would surely never equate to the ‘averaged’ 1.76 tonne weight. If the Contracting Authority
wished to base its evaluation also on rates per tonne, it had every opportunity to do so, but in this
case it did not.

Therefore, the Appellant’s grievance is being upheld.
B. Financial Offers of the Appellant and the Preferred Bidder

In view of this Board’s above considerations and the fact that it is ordering a fresh evaluation of the
bids made, in the circumstances it shall not be entering into the financial aspects of the offers made.

DECIDE

The Board, in view of the foregoing and on the basis of the considerations as outlined above, declares
and decides to uphold the appeal filed by Brian Borg, and whilst it is hereby quashing the rejection
letter dated 29t September, 2025 and the award notice also dated 29t September, 2025, it is re-
instating the Appellant’s bid and directing the Tender Evaluation Committee to assess all the bids
afresh after taking into consideration the findings of this Board.

The Board further decides to re-imburse the deposit paid by Brian Borg without delay.

Dr Ana Thomas Dr Ing. Damien Gatt Mr Lawrence Ancilleri
Chairperson Member Member

Wednesday 215t January, 2020.



