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Case 2151 – KLMsd/TDR/05/2024 – Tender for the Embellishment of Pjazza Victor Denaro in Msida, including environmentally friendly paint, soil improvers, plants and trees and automatic irrigation systems

8th October 2025

The Board,
	Having noted the letter of objection filed by Dr Adrian Delia and Dr Zack Esmail acting for Projekte Global Limited, (hereinafter referred to as the Appellant) filed on the 13th January 2025;
Having also noted the letter of reply filed by Dr Jonathan Thompson and Dr Kristina Friggieri on behalf of InariLaw acting for Project Green and Msida Local Council (hereinafter referred to as the Contracting Authority) filed on the 17th January 2025;
Having heard and evaluated the testimony of the witness Mr Keith Anthony Buttigieg (Representative of Project Green) as summoned by Dr Adrian Delia acting for the Appellant.
Having heard and evaluated the testimony of the witness Mr Desmond Mizzi (Representative of Projekte Global Limited) as summoned by Dr Adrian Delia acting for the Appellant.
Having taken cognisance and evaluated all the acts and documentation filed, as well as the submissions made by representatives of the parties;
Having noted and evaluated the minutes of the Board sitting of the 16th September 2025 hereunder-reproduced.

Minutes
Case 2151 KLMsd/TDR/05/2024 – Tender for the Embellishment of Pjazza Victor Denaro in Msida, including environmentally friendly paint, soli improvers, plants and trees and automatic irrigation systems.
The tender was issued on the 20th of December 2024, and the closing date was the 28th of January 2025.
The estimated value of the tender, excluding VAT, was €727,940.
On 13th January 2025, Projekte Global Limited. (C39978) lodged an appeal against Msida Local Council – the Contracting Authority, in accordance with Regulation 262 of the Public Procurement Regulations. 
A deposit of €3,693.70 was paid.
On the 16th of September 2025, the Public Contracts Review Board (PCRB), composed of Mr. Kenneth Swain as Chairman, Mr Keith Victor Grech and Mr. Lawrence Ancilleri, as members, convened a public hearing to consider the appeal.
The attendance for this public hearing was as follows:
Appellant – Projekte Global Limited. (C39978).
Dr Adrian Delia – Legal Representative.
Dr Zack Esmail – Legal Representative. 
Mr. Desmond Mizzi – Company Representative.
Contracting Authority – Project Green and Msida Local Council.
Dr Jonathan Thompson – Legal Representative.
Dr Kristina Friggieri – Legal representative.
Ms. Josette Micallef – Executive Secretary.
Ms. Beverly Costa – Company Representative.
Mr. Keith Anthony Buttigieg – Company Representative.
Opening Statements
Mr. Kenneth Swain, Chairman of the Public Contracts Review Board, welcomed the parties present: the Appellant, Projekte Global Limited, and the Contracting Authority, Msida Local Council.
Initial Submissions
Submissions by the Appellant
Dr. Adrian Delia explained that this is a project between Project Green and Msida Local Council, one of several similar projects amounting to a total of €19 million. He noted that Maltese law promotes competition by allowing every individual the opportunity to bid for government contracts. He stressed that tenders should not be crafted in a way that undermines the will of the legislator.
Dr. Delia argued that the tender could have been divided into separate lots:
· Lot 1: Site clearance, demolition, excavation, construction of footpaths, and installation of MEP services.
· Lot 2: Street furniture, play equipment, traffic signs, road markings, and maintenance works.
· Lot 3: Landscaping and maintenance works.
He noted that the opposing party claimed the works might overlap, but he considered this an insufficient justification.
Initial Submissions by the Contracting Authority
Dr. Jonathan Thompson stated that it is within the discretion of the Contracting Authority to decide whether to divide a tender into lots. He referred to Regulation 33 of the Public Procurement Regulations (PPR) and Article 46 of the EU Directive, both of which allow—but do not obligate—the Authority to divide tenders. He also cited Recital 78 of the Directive, which outlines circumstances where division may not be appropriate. He quotes:
“The need to coordinate different contractors, with the risk that such division could undermine the proper execution of the contract.”
Dr. Thompson stressed that this project concerns the embellishment of a piazza, which must be maintained over a five-year period. Awarding the tender to a single operator reduces the risk of operational conflicts. He also noted that the tender allows for sub-contracting to participate in line with EU rules.
Witness: 
Mr. Keith Buttigieg ID no. 8879M (Summoned by Dr. Delia)
Mr. Buttigieg identified himself as Chief Officer, Procurement and Project Manager with Project Green. He explained that Project Green had invited Local Councils to express interest in embellishment projects, resulting in fourteen tenders since October 2024. These projects typically involved civil works, mechanical and electrical works, street lighting, furniture, and landscaping.
He explained that the sites were confined areas, and with more than one contractor, works would have to be carried out sequentially rather than concurrently. The execution period was set at 26 weeks.
 Dr Delia explained that the structure of all tenders issued are all the same, even for bigger areas like the one in Fgura, costing 4.2 million euros. Dr Delia argued that the tender could still have been divided into lots since, for example, site clearance cannot occur simultaneously with the installation of traffic signs.
The Chairman reminded Dr. Delia that the Board was deciding specifically on the Msida tender.
Dr Delia emphasised that the areas did not make a difference in the tender, as they were all issued in the same manner, even though one area is 40sq metres and one is 600sq metres and the works were not divided into lots.
Project Green structured a template with conditions, with technical specifications and a plan on how to administrate all the projects. The market participated with a lot of bidders. Dr Delia asked how many of the bids had already been awarded.
Dr Thompson objected as the question was irrelevant.
Dr Delia said that if the other awards were given to the same contractor, this was restricting competition and enables distortion.
Dr Thompson stressed that the awarded winners were unknown and irrelevant and that there might be similar tenders with the same criteria.
Dr Delia repeated the question and asked how many of the 16 tenders were awarded.
The Chairman insisted that the questions were to be more direct on this particular tender and the grievance of the appeal.
Further questioning revealed:
· Out of 16 tenders, 10 had already been awarded and works had begun.
· Only one tender was found non-compliant and was not appealed.
· One contractor had been awarded five bids, while the others went to different contractors.
The Chairman stated that the information is all corroborated on the ePPs.
Mr. Buttigieg explained that overlapping works—for example, trenching, laying pipework, and constructing bases for furniture—could cause delays. Similarly, the concrete basis for furniture has to be developed by the contractor, which can cause overlapping and delays. The irrigation system was crucial has a number of pumps and a reservoir and required careful timing, particularly as trees had to be planted between October and March.
Cross-Examination by Dr. Jonathan Thompson
Dr. Thompson quoted:
‘Separating the works into different contract would risk creating anomalies regarding the responsibility boundaries of the different contractors doing the works included in the different contracts since most of the work items are not completely independent of each other’.
He highlighted that the irrigation system runs throughout the entire project. Mr. Buttigieg confirmed that reservoirs must be built first, followed by pumps, and finally landscaping.
Witness: Mr. Desmond Mizzi ID no. 465463M (Summoned by Dr. Adrian Delia)
Mr. Mizzi testified that he has invested in Projekte Global Ltd. for 30 years. The company specialises in street furniture, play equipment, and soft flooring. He noted that tenders are usually divided into lots, and contractors coordinate with project managers accordingly.
He compared the Msida project with others:
· A larger project in Naxxar was completed for half the cost of the Msida project, but it did not include a reservoir.
· In another case (Wasteserv’s conversion of a rubbish dump into a family park), the works were divided among three contractors.
He argued that finishing works, such as soft flooring, must be done in clean spaces, not during ongoing construction.
Previously the Local Council took the money from MEPA and the Government, and the Council would make its designs. Today the Councils are all under one roof and the designs are accommodating only two particular contractors. All tenders are tailor made for certain products and our Company do not conform to these products. Only one supplier is conforming to these products, and he referred to the Fgura Tender.
Dr Thompson objected that they were not referring to the appeal in question.
Dr Delia emphasised that the information given by Mr. Mizzi applied also to the Msida Tender.
The Chairman stated that the Board will decide on the grievances presented according to the power given by the law of the Public Procurement.
Mr. Mizzi stated that he was referring to the Fgura tender as it was bigger. He mentioned three documents, a quotation from Hard rock, the tender requirements of Project Green and the submissions by Projekte Global Ltd. Out of 40 Companies worldwide only 3 can supply Project’s Green requirements and always the same Company in Malta. Bidders have to purchase the product from this Company to be able to supply.
Dr Thompson objected that this was not the grievance in question. If the grievance was about a specific product required where the competition was limited it would have been a different appeal. According to the witness, the grievance was that the tender had to be divided into lots. Evidently the appellant can submit for one lot and not the others. The appellant feels that he is being excluded and cannot participate. Dr Thompson stated that it is not proper for the witness to allege this information which is completely different to the base of the appeal.
Dr Delia said that the witness can testify so that the Board can draw the relative information.
The Chairman accepted the objection.
Mr. Mizzi stated that they are generally asked to make a consortium with all contractors involved or talk to a Project Manager from the Council. The contractors give all the needed preparations in the data sheet. If the tender was divided into lots, it would have taken less time. Everybody does his part according to the plan.
Cross-Examination by Dr. Jonathan Thompson
Mr. Mizzi admitted he did not consider participating as a sub-contractor because the designs required were limited to products supplied only by one company in Malta (Hardrock’s) or a French-owned supplier, Malta Design. If the brand name is not the same than the product is not accepted. Projekte Global Ltd. has around twenty suppliers worldwide however, Project Green requests specific products owned only by the French man.
A recent tender in Gozo requested recycled material for benches that had to come from fishing nets and only this one Company can supply these products. Project Green is limited for the design and size of the products of this Company.
Final Submissions
Final Submissions by the Appellant (Dr. Adrian Delia)
Dr Delia referred to the base of law, article 36 of the PPR and article 76 where one dictates that the Contracting Authority may divide into lots. Regulation 39 of the Public Procurement and he quotes:
‘Contracting Authority’s shall treat economic operators equally and without discrimination and shall act in a transparent and proportionate manner. The design of the procurement shall not be made with the intention of excluding it from the scope of this directive or of artificially narrowing competition. Competition shall be considered to be artificial to the design of the Procurement is made with the intention of unduly favouring or disadvantaging certain economic operators.’
The contest was relevant because the requirements requested would have been non-compliant. Why is it excessively difficult to fix a bench, with bolts or to have pipes after a reservoir is built. The Board is expected to give a firm reason why such things are excessively difficult, and if Projekte Global Ltd had no reason to appeal.
Final Submissions by the Contracting Authority (Dr. Jonathan Thompson)
Dr. Thompson countered that Regulation 39 was not the basis of this appeal. The appeal states an allegation that this tender could have easily been divided into two lots. Both article 33 and article 46 of the Directive state that the Contracting Authority may decide to award the contract into separate lots. The appellant thought that since the contract was not divided in two lots, he was excluded from participating.
The Directive, in article 19 provides and he quotes:
‘Groups of economic operators including temporary associations may participate in Procurements Procedures.’
The tender permits joint ventures, sub-contractors, companies where one can offer the Contracting Authority’s requests. This is what the other eleven participants who submitted in similar procedures. The tender is not restricting competition. The Contracting Authority takes what it needs to exhibit in the public interest.
Recital 78 of the directive states the need to co-ordinate the different contractors for the job could seriously undermine the proper execution of the contract. Referring to Case 1741 of 2022 where this Board concluded, and he quotes:
‘It is to be noted that the prerogative of dividing the tendering procedure into lots, rests with the Contracting Authority.’ 
Regulation 33 will be aroused stating that Contracting Authority may decide to award a contract in the form of several lots and may determine the size and subject matter of such lots. The Board stated that the Contracting Authority acted because in paragraph 3.1 of section 1 of the tender doc ‘specific reasons justifications were provided on why the tender was not divided into lots. The witness testified that eleven contractors participated in other tenders.
The appeal was that the tender should have been divided into lots and the requisites according to the law for this tender to be cancelled does not exist. This should cause administrative complications.
Kontra-Replica by Dr. Adrian Delia
Dr. Delia reiterated four points:
1. Regulation 39 was cited as the basis of the appeal.
2. The appellant had provided citations in its favour.
3. Having multiple contractors does not necessarily cause problems—he compared this to football stadiums involving over 100 contractors.
4. The Board should prioritise competition over claims of “excessive difficulty.”
Conclusion of the Hearing
With no further arguments, Mr. Kenneth Swain thanked all parties and formally concluded the session.

End of Minutes
__________________________________________________________________________________

Hereby resolves:

The Board refers to the minutes of the Board sitting of the 16th September 2025.
Having noted the objection filed by Projekte Global Limited (hereinafter referred to as the Appellant) on 13th January 2025, refers to the claims made by the same Appellant with regard to the tender of reference KLMsd/TDR/05/2024 listed as case No. 2151 in the records of the Public Contracts Review Board.

Appearing for the Appellant: 	Dr Adrian Delia & Dr Zack Esmail 
Appearing for the Contracting Authority: 	Dr Jonathan Thompson & Dr Kristina Friggieri

Whereby, the Appellant contends that:
a) The tender as currently drafted requires economic operators to provide inter alia the following:
• Site clearance works; • ﻿﻿﻿Excavation works; • ﻿﻿﻿Construction of footpaths; • ﻿﻿﻿Installation of MEP Services;  • ﻿﻿﻿Installation of street furniture; • ﻿﻿﻿Installation of play equipment; • ﻿﻿﻿Traffic Signs and road markings; • ﻿﻿﻿Landscaping works; • Maintenance services;
b) The tender requires, upon award, the contractor to fulfil g phases of the regeneration project. Such works contract consists of construction, installation, landscaping and maintenance services. It is the submission of the appellant company that, the tender could have been easily divided into different and multiple lots, as opposed to it being presented in one (1) lot. It is a known fact that any failure to do so, constitutes a breach of inter alia regulations 39(3) and 53(6) of S.L 601.03, by which the tender artificially narrows down competition. The contracting authority, justifies such approach within the tender document itself, and claims that: “Tender cannot be divided as the works include several trades which overlap thus creating difficulties to coordinate logistics. Separating the works into different contracts would risk creating anomalies regarding the responsibility boundaries of the different Contractors doing the works included in the different contracts since most of the work items are not completely independent of each other.”
c) As established through local and foreign judgments, any deviations therefrom limits the participation procedure solely to larger operators, inadvertently reducing competition as smaller economic operators would lack the capacity to deliver the entire project as currently construed, but could effectively perform sections of the same project. This is also the position under article 18(1) of Directive 2014/24EU, which explicitly prohibits designing procurement with the intention of artificially narrowing competition.
d) It is the submission of the appellant company that the reason provided by the contracting authority does not constitute a valid justification which permits that competition is artificially narrowed down and this for the following reasons: FIRST - Whilst the contracting authority is at liberty for its choice of procurement procedure and its constitution thereof, any concerns on logistics can easily be addressed through the appointment of one of the contractors as the lead contractor and thus abating any such difficulties. SECOND - Any overlap can be addressed through proper planning, which should include thorough project management. Overlaps is the order of the day in every construction management however this is mitigated through proper management and appropriate planning. THIRD - Each and every tenderer, once awarded a contract, or a lot thereof, is bound by the contract agreement which stipulates the rights and obligations of the parties. This is also supplemented with legal obligations emanating from the Civil Code. As such, responsibilities will be appropriately delineated and apportioned in accordance with the portion of the project implementation entrusted to the different contractors. Again this does not justify any artificially narrowing of competition.
e) The appellant reiterates that any 'logistical issues', which can be easily overcome as per above, should not be the main characteristics which shapes and undermines effective competition between competing bids.
f) Promoting effective competition is also at the core objective of public procurement. The principle of proportionality, as established in public procurement law and recognized in various judgments of the European Court of Justice (ECJ, requires that any measures adopted by a contracting authority must be appropriate, necessary, and proportionate to achieving their legitimate aims. For instance, in cases such as Evropaiki Dynamiki v European Commissions, the ECJ emphasized that contracting authorities must balance their objectives against the overarching requirement to ensure fair competition and equal treatment. A lack of genuine or adequate competition undermines these objectives whilst also generates disadvantages to the contracting authority. If there is no or limited competition, it is the contracting authority which suffers with the risk of obtaining higher offers, bad quality supplies/services or possibly no offers at all.
g) The importance of lot division in fostering competition is also highlighted in recitals 76 and 78 of Directive 2014/24, being considered as an essential tool in foster the participation of SMEs in public procurement?
h) The appellant further submits that the tender is also in breach of the anti-competition provisions of the Treaty of the Functioning of the European Union [TFEU], specifically articles 101 and 102.
i) The treaty establishes the necessity for competitive neutrality and the prevention of anti-competitive practices in public procurement. Contracting authorities must ensure that procurement procedures are transparent, non-discriminatory, and open to all qualified bidders. It is also the submission of the appellant, that the main scope of the tender is for the 'embellishment' and regeneration of Pjazza Victor Denaro. As such, it would make no sense to appoint the same contractor in charge of site clearance/excavation/construction of footpaths be also charge of landscaping, with the risk that the same tenderer may not necessarily be specialised in all phases of the tender, such as landscaping.
j) It is as such the submission of the appellant that tender can be easily sectioned off into separate lots, as follows [or in different configurations]:
Lot 1 – Site clearance and demolition/excavation/construction of footpaths/Installation of MEP Services
Lot 2 – Street furniture/Playing equipment/Traffic signs and road markings/maintenance works
Lot 3 - Landscaping/maintenance works

This Board also noted the Contracting Authority’s Reasoned Letter of Reply filed on 17th January 2025 and its verbal submission during the hearing held on 16th September 2025, in that: 
a) Site Limitation - 
According to the Tender Procurement Document, the place of acceptance of the works shall be Pjazza Victor Denaro in Triq Victor Denaro cw Triq 1-iskola, Triq Zakkew and Triq Achille Ferris, Msida. ﻿﻿﻿﻿Dividing the Tender into lots with multiple contractors working at the same time, being responsible for overlapping tasks and working in adjacent areas, would result in overcrowding of equipment, materials, and workforce, which in turn could lead to delays and inefficiencies. ﻿﻿﻿﻿All of the above considerations create the risk of severely impairing the quality of work of each independently engaged contractor. On the other hand, a single contractor managing the entire site ensures optimal use of the space available, reducing the risk of operational conflicts.
b) Time and Scope Limitation - 
The Tender Document provides that "the time-limits for the execution of the contract shall be twenty-six (26) calendar weeks from the Commencement Date, and subsequently five (5) year maintenance services commencing from date of provisional acceptance... ". ﻿﻿﻿﻿Dividing the Tender into lots would create a fragmented workflow. Each phase would need to be completed within a short period, leaving contractors with insufficient time to set up, execute, and subsequently discharge their operations effectively. ﻿﻿﻿﻿The division of works into separate lots would inherently dilute the overall scope of the tender if these components are carried out independently. Each lot is interdependent, and the successful execution of the tender relies on all lots being awarded. If any lot remains unawarded, it could compromise the feasibility of the remaining lots, leading to potential cancellation of the entire tender. This interconnectedness may discourage participation from contractors who find it uneconomical or impractical to bid on isolated components, resulting in low participation or even no bids for certain phases. Such a situation would place the project timeline and continuity at significant risk, potentially causing delays or incomplete execution.
c) Safety and Liability - 
Having more than one contractor working independently on the same site would inevitably lead to accountability disputes and blame-shifting. Overlapping responsibilities between contractors increase the potential for disputes and delays, making it challenging to ascertain accountability for defects, delays, or safety incidents. ﻿﻿﻿﻿Additionally, having multiple contractors working in a confined area increase the likelihood of safety breaches, accidents, and inefficiencics. As a result, compliance with safety and quality standards set by the Building and Construction Authority becomes more complex. On the other hand, it is easier for a single contractor to coordinate and manage the overall site, ensuring the welfare of all personnel and the public. ﻿﻿﻿﻿Not dividing the Tender also streamlines communication, as having a single point of reference enables smoother coordination and decision-making, which is vital for the successful execution of the project.
d) Economic Viability - 
﻿﻿﻿﻿Dividing the Tender is neither practical from a financial perspective. Certain phases consist of minor civil works, such as site clearance works and excavation works, which may therefore not attract competitive bids due to their limited scope and profitability. It is imperative that each subject of this Tender is not interpreted in a restrictive manner but rather applied in the context of the nature of the works to be carried out under this Tender. ﻿﻿﻿﻿There is no limitation on the extent of subcontracting allowed under the Tender Procurement Document. Since working on smaller lots only might not be financially viable for most contractors, the Tender Procurement Document provides flexibility for the awarded contractor to subcontract work for specific phases of the project. This approach ensures that the required expertise is leveraged while maintaining overall accountability and cohesion.

This Board, after having examined the relevant documentation to this appeal and heard submissions made by all the interested parties including the testimony of the witnesses duly summoned, will now consider Appellant’s grievances.
a) The Board initially notes the following:
i. The Appellant’s contention that the tender should have been divided into lots, and that failure to do so restricts competition contrary to Regulation 39 of the Public Procurement Regulations and EU Directive 2014/24/EU;
ii. The Contracting Authority’s justification that the tender was intentionally issued as a single lot to safeguard logistical coordination, ensure timely completion within the stipulated twenty-six weeks, maintain safety and accountability on a confined site, and preserve economic viability, while still allowing for subcontracting arrangements;
iii. Having established that, in accordance with Regulation 33 of the Public Procurement Regulations and Article 46 of Directive 2014/24/EU, the division of a contract into lots is a prerogative vested in the Contracting Authority, which may, though is not obliged to, exercise such discretion;
iv. Having also taken into account Recital 78 of the Directive, which recognises that in certain circumstances the division of contracts may risk undermining the proper execution of the works;
b) The Board observes that the tender documentation contained a clear and explicit justification for not dividing the works into separate lots. The Contracting Authority rightly identified that the overlapping and interdependent nature of the works, particularly, the installation of the irrigation system and the simultaneous requirements of excavation, infrastructure, and landscaping, necessitated a unified approach. 
c) Moreover, the Board notes that the contract requires a five-year maintenance period following completion of the works. The Board believes that this ongoing obligation, makes accountability and continuity of performance even more critical. Assigning different contractors to distinct portions of the project would fragment responsibility and complicate liability for deficiencies during the maintenance phase. Thus, the Board finds the Contracting Authority’s reasoning consistent with both the letter and spirit of EU procurement law, which recognises the balance [Board emphasis] between promoting competition and ensuring effective contract delivery.
d) The Board further notes that the tender expressly allowed for subcontracting and joint ventures, thereby ensuring that specialist operators, including SMEs, were not excluded from participation but could instead contribute under the coordination of the main contractor. This mechanism sufficiently safeguards competition while maintaining overall accountability.
e) Furthermore, the Appellant has not provided sufficient evidence that the design of the procurement was made with the intention of unduly favouring or disadvantaging specific operators, as prohibited by Regulation 39(3) of the Public Procurement Regulations.
f) The Board also recalls its own precedents, wherein it has consistently affirmed that the decision to divide or not to divide a tender into lots lies within the competence of the Contracting Authority, provided such decision is supported by adequate justification. In the present case, the justification was duly provided and corroborated by testimony.
The Board,
Having evaluated all the above and based on the above considerations, concludes and decides:
a) Not To Uphold the Appellant’s contentions;
b) Upholds the Contracting Authority’s decision; 
c) To direct the Contracting Authority to extend the ‘Closing Date for the Submission of Tenders’ to the 12th November 2025, in order to ensure fair and equitable access for all potential tenderers; 
d) Directs that the deposit paid by the Appellant not to be reimbursed.
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