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Ganado Advocates
171, Cld Bakery Street,
Valletta VLT 1455, Malta

T +356 2123 5406
£ lawfirm@ganado.cam

ganado.com

Public Contracts Review Board
Department of Contracts

Notre Dame Ravelin

Floriana VLT2000

26 February 2024

Dear Sirs,

Re:

Tender for Electrical a Mechanical Works and Supply and Installation Of
Pumps, Filtration, Plumbing and Effluent System for the Department of
Fisheries and Aquaculture—Reference: SPD/8/2023/147 (the “Tender”)

We have been instructed by Sammut Marine Limited (C-82608) (the "Appellant”)
to file an appeal in terms of Regulation 270 of the Public Procurement Regulations
(Subsidiary Legislation 601.03) (the “PPR") in connection with the above-captioned
Tender.

The Appellant is aggrieved by the Contracting Authority’s decision to reject its bid
as technically non-compliant and to cancel the Tender.

In brief, the Appellant strongly contests that j/t was affected by any “potential conflict
of interest’ or “particular link with other tenderers or parties involved in the project”.
Rather, the Contracting Authority’s decision is disproportionate and less intrusive
measures were not resorted to,

The Tender

On 25 October 2023, the Sectoral Procurement Direclorate published the above-
captioned Tender on behalf of the Department of Fisheries and Aquaculture {the
“Contracting Authority”) for the electrical and mechanical works and supply and
instaliation of pumps, filtration, plumbing and effluence system for the Department
of Fisheries and Aquaculture.

The Tender requested the nomination of 1 Key Expent, being, an Electrical Engineer;

5. Selection and Award Requirements
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{C) Specifications
[...]

(i} Key Experts Form, the Statement of Availability Form, the Self-
declaration form for Key Experts (relating to public employees)
and CVs Note 2}

Key Expert 1 - One (1) Electrical Engineer as per Chapter 321
Engineering Profession Act, holding a valid warrant in the electrical
field issued by the Engineering Profession Board enabling him/her to
practice locally.

5. Further, Notes to Clause 5 in Section 1 of the provided as follows:

2. Tenderers will be requested to either clarify/rectify any incorrect
and/or incomplete documentation, and/or submit any missing
documents within five (5) working days from notification.

6. The Appellant reached out to Ing. Mario Sammut (the ‘Key Expert’) and asked
whether he would be willing to act as the Key Expert required by the Tender. The
Key Expert accepted the Appellant's offer. The Key Expert, presumably by way of
oversight, did not disclose to the Appellant any involvement in the Tender.

7. On 15 November 2023, the Appellant submitted its bid for the Tender. The Appellant
was the anly economic operator who submitted a bid.

8. On 15 February 2024, the Appellant received a letter of rejection from the
Contracting Authority whereby it was informed that its offer was being rejected
because it was technically non-compliant (attached and marked as “Document
SM1"). The letter stated:

The main reason why your procurement proposal was non-complfant
is as follows:

The Technical Evaluation Committee has noted that the Key expert
nominated by the bidder is also the same body appointed by the
Confracting Authority to serve as a fechnical advisor on this TEC.
Furthermore, the same expert was appointed by the Confracting
Authority to prepare the tender specifications and BOQ of this tender.
In view of this conflict of interest, the TEC deemed this offer as
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10.

11.

Technically noncompliant and is recommending to reject this offer on
the basis of article of Article 21.2 of the General Rules Governing
Tenders (v4.9 - July 2023) whereby: “Unless otherwise provided for in
the procurement documents, when putting forward a candidacy or
tender, the candidate or tenderer must declare that he is affected by
no potential conflict of interest, and that he/she has no particular fink
with other tenderers or parties involved in the project. A false
declaration shall lead to the disqualification of the candidate or
economic operator. In instances where a state of conflict of interest
exists the economic operator or candidate are to be excluded from the
award of that particular tender unless such a conflict of interest cannot
be remedied by a less intrusive manner. "

This procurement is being recommended for cancellation on the basis
of article 21.2 of the Governing rules of Tenders(v4.9 - July 2023),
which states that a false declaration shall lead fo the disqualification of
the candidate or economic operator and in instances where a state of
conflict of inferest exists, the economic operator or candidate are to be
excluded from the award of that particular tender,

The Appellant is aggrieved by the decision taken and this for the following reasons:

a.

First, the Appellant has complied with Article 21.2 of the General Rules

Governing Tenders (‘GRGT").

Second, the Contracting Authority has acted disproportionately and has

ignored less instructive measures.

First Ground of Appeal: The Appellant has complied with Article 21.2 of the
GRGT

The Appellant is aggrieved by the Contracting Authority’s finding that the Appellant
has a conflict of interest and that the Appellant’s bid is technically non-compliant on
the basis of Article 21.2 of the GRGT.

Article 21.2 of the GRGT states as follows:

“Unless otherwise provided for in the procurement documents, when
putting forward a candidacy or tender, the candidate or tenderer must
declare that he is affected by no potential conflict of interest, and that
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12.

13.

14.

185.

he/she has no particular link with other tenderers or parties involved in
the project.

A false declaration shall lead fo the disqualification of the candidate or
ecornomic operator.

In instances where a state of conflict of inferest exists the economic
operator or candidate are to be excluded from the award of that
particular tender unfess such a conflict of interest cannot be remedied
by a fess intrusive manner.

Where a contracting authority is of the opinion that the conflict of
interest can be remedied without excluding the tenderer in question,
after obtaining the prior approval of the Director, it shall give three (3)
working days to the tenderer in question to remedy such conflict of
interest. In default, the tenderer in question shall be excluded.”

As shall be submitted below, the Appellant has no conflict of interest, and further, it
has complied with the requirements of Article 21.2 of the GRGT.

First, Article 21.2 of the GRGT applies to "candidates or tenderers”. This Article
requires the disclosure of any “potential conflict of interest’ or “link with other
tenderers or parties involved in the project’ that the candidate or tenderer has.

In this case, the Appellant was not aware that the key expert nominated was

allegedly same body appointed by the Contracting Authority to serve as technical
advisor,

For the sake of the record, it must be said that the Key Expert was not involved in
the drafting of the bid, whether from a technical or financial perspective. The Key
Expert was simply asked to provide the following documentation:

a.  Statement of Availability Form

b.  Self-declaration form for Key Experts (relating o public employees)

C. Ccv

Regulation 2 of the PPR provides:

For the purposes of these regulations:

‘candidate” means an economic operator that has sought an invitation
or has been invited fto take part in a restricted procedure, in a

p.od
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16.

17.

18.

19.

20.

21.

22.

compefitive procedure with negofiation, in a negotiated procedure
without prior publication, in a competitive dialogue or in an innovation
partnership;

[...]
"tenderer” means an economic operator that has submitted a tender;

Therefore, the economic operator who submits the bid, in this case the Appellant,
and any sub-contractors or key experts, are separate.

In this case, and if at all, the Appellant submits that the relevant “conflict of interest”
or “link” was had by the Key Expert, and not by the Appellant.

Second, the Appellant has acted correctly and in line with Article 21.2 of the GRGT.
The Appellant made the required self-declarations on conflict of interest in the
European Single Procurement Documentation, as integrated in the Tender
Response Format.

However, the Appellant could not have disclosed a “conflict” or a “link” that: (i) first,
did not affect the Appellant gua tenderer; and (ii) second, was not known to the
Appeliant.

Furthermore, Article 21.2 of the GRGT goes on to provide that “a false declaration
shall lead fo the disqualification of the candidate or economic operator”. The
Appellant at no point made a false declaration because he was not aware of the
conflict of interest in question for the above-mentioned reasons.

Second Ground of Appeal: The Contracting Authority has acted
disproportionately and has ignored less instructive measures

The Appellant is further aggrieved by the fact that the Contracting Authority did not
request a rectification of the Key Expert andfor did not give the Appellant the
opportunity to explain its position on the perceived breach of Article 21.1 of the
GRGT.

The Appellant, respectfully, submits that the Contracting Authority opted for the most
onerous option of disqualifying the Appellant's bid and of cancelling the Tender. The
Contracting Authority ignored les onerous options which were available to it.

First, the Appellant was entitled to rectify and to replace the Key Expert given that
this was a Note 2 matter.

[+ I
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24.

25.

26.

27.
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The Appellant has been deprived of any such opportunity—despite the clear and
unambiguous wording of the Tender,

Second, even Article 21.2 of the GRGT considers “less infrusive” remedies to
address a perceived conflict of interest. That Article provides that:

In instances where a state of confiict of interest exists the economic
operator or candidate are to be excluded from the award of that
particular tender unless such a conflict of interest cannot be
remedied by a less intrusive manner.

Where a contracting authority is of the opinion that the conflict of
interest can be remedied without excluding the tenderer in question,
after obtaining the prior approval of the Director, it shall give three (3)
working days to the tenderer in question to remedy such conflict
of interest. In default, the tenderer in question shall be excluded.

The first paragraph cited above reflects Regulation 194(b) of the PPR which permits
the exclusion of an “economic operator’—not a tenderer or candidate—which is
subject to a conflict of interest where it “cannot be effectively remedied by other less
intrusive measures”.

This transposes the wording in Article 57(4)(e) of Directive 2014/24.

The Appellant submits that the rectification request for the replacement of the key
expert is that less infrusive measure.

Third, and in any case, the Appellant was entitled to explain its position on the
allegation that it has a “conflict” or a “link” which merited the disqualification of its
offer.

As shall be submitted during the hearing, the case-law of the Courts of Justice of
the European Union has heid that the automatic exclusion of candidates or
tenderers who are in a relationship with other economic operator who might have
been subject to grounds of exclusion, in particular, breaches of competition law or
conflict of interest is disproportionate.

Such an automatic exclusion would constitute an irrebuttable presumption that the

tendered must be excluded for any failure attributable to a subcontractor or key
expert without: (i) assessing, on a case-by-case basis, the particular circumstances
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28.

20.

30.

31.

of the case: and (ii) the tendered being able to explain its position. This is
disproporticnate and unlawful.

The duty to act proportionate requires a contracting authority, at the very least, to
give the relevant candidate or tenderer the opportunity to explain itself and to show
that its bid is unaffected by the purported ground of exclusion.

In view of the above, and as a result of its exclusion from the tendering procedure,
the Appellant lost its opportunity to be awarded the Tender in question, and
consequently, to derive the various financial and non-financial benefits that might
result from the performance of the contract.

Itis therefore evident that any conflict of interest—which is strongly refuted—on the
Appellant's part has had no impact on the tendering procedure because in no way
did the Appellant derive any benefit or otherwise from the purported conflict of
interest and, in any case, the Appellant was the sole tenderer submitting a bid.

For the above-mentioned reasons, and others that may be brought in due course at
law, the reasons for rejection are totally unfounded and ought to be quashed.
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THEREFORE, in view of the above and for other reasons that may be brought in due
course at law, the Appellant humbly demands that this Public Contracts Review Board:

a.  declares that the Contracting Authority’s decision of 15 February 2024 to reject the

Appeliant's offer is uniawful and/or wrong;

b. consequently, quashes the Contracting Authority’s decision of 15 February 2024;

and
c.  order the refund of the deposit paid upon filing of this appeal,

subject to any declaration or order as it deems fit and opportune.

Yours sincerely,
Ganado Advocates

=

c__,_,.:’
Dr, Calvin Calleja
{ccalleja@ganado.com)

Dr. Krista Refalo
(krefalo@ganado.com)
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24/02/2024, 09:21

Bank of Valletta p.l.c
Registration Number: C 2833

Pay third party

Bank of Valletta

Registered Office: 58 Zachary Street, Valletta VLT 1130 - Malta

Benefictary name:

Relalion:

R;eason: Purchase of Services

Ié’aym.ent &etai]s: _ .Tender 1D 000201452, Tender Reference SPD 8.2023.147

Currency: |

Béneﬁciary IBANIAccount.:

Beneficiary IBAN/Account type: | Valid IBAN of country - Mailta

| | | Bank name:  Other bank | -

Bémk address.] Baﬁk‘s BIC: . |
Beneficiary address:

Fl%)m a.c.co.um: .5[.}01‘;351954 1 (EUR)

Charges should be paid by: . .S.he;reci - | pay BOV charges; Cashier Maita Government pays the l;eneﬁcia.ry. i)ank cha.r.ges |

o Amount: EUR 2,;EE.35.00

BOV to trénsfer the money: | .

Receiving bank to get the money as:

Saved template:  no
Credit amount: © EUR 2,165.00
Debited amount {(excluding chargesy EUR 2,165.00
Estimated amount to be withdrawn from account: EUR 2,169.00
Transaction charge: EUR 4.00

Status:  Your instructions have been received and will be reviewed. Please do not re-submit this payment.

Transaction ID: 139218460

Printed by: Mr. David Sammut
Printed on: 24/02/2024 - 09:21
Document |D; $9201432

Cashier Malta Gavernment

Retail

EUR - Euro

MTS5MALTO11000040001EURCMGS001H

Let the bank apply the beneficiary bank BIC

No

as soon as possible

normal priority payment

https:ffebanking.bov.com/ibfindex.htmi?lang=en

Page 1 of 1




Document SM1

DIPARTIMENT TAL-KUNTRATTI
Notre Dame Ravelin
Floriana FRN 1600 - MALTA
Direttorat ghall-Akkwist Settorali

DEPARTMENT OF CONTRACTS
Notre Dame Ravelin
Floriana FRN 1600 - MALTA
Sectoral Procurement Directorate

Telephone: 23781508
e-Mail:  spdS.mfe@gov.mt

15™ February 2024
Messrs Sammut Marine Ltd
Tender ID: 000201452

TENDER REFERENCE: SPD 8/2023/147

SUBJECT: Tender For Electrical And Mechanical Works And Supply and Installation Of
Pumps, Filtration, Plumbing and Effluent System For The Department Of Fisheries And
Aquaculture

Dear Sir/Madam,

Thank you for participating in the above-mentioned procurement procedure. However, this Ministry regrets
to inform you that the procurement proposal submitted by your company was technically non-compliant.

‘The main reason why your procurement proposal was non-compliant is as follows:

The Technical Evaluation Commitiee has noted that the Key expert nominated by the bidder is also the same
body appointed by the Contracting Authority to serve as a technical advisor on this TEC. Furthermore, the
same expert was appointed by the Contracting Authority to prepare the tender specifications and BOQ of
this tender. In view of this conflict of interest, the TEC deemed this offer as Technically noncompliant and is
recommending to reject this offer on the basis of article of Article 21.2 of the General Rules Governing
Tenders (v4.9 - July 2023) whereby: “Unless otherwise provided for in the procurement documents, when
putting forward a candidacy or tender, the candidate or tenderer must declare that he is affected by no
potential conflict of interest, and that he/she has no particular link with other tenderers or parties involved
in the project. A false declaration shall lead fo the disqualification of the candidate or economic operator.
In instances where a state of conflict of interest exists the economic operator or candidate are to be excluded
Jrom the award of that particular tender wnless such a conflict of interest cannot be remedied by a less
intrusive manner. "

This procurement is being recommended for cancellation on the basis of article 21.2 of the Governing rules
of Tenders(v4.9 - July 2023), which states that a false declaration shall lead to the disqualification of the
candidate or economic operator and in instances where a state of conflict of interest exists, the economic
operator or candidate are to be excluded from the award of that particular tender.

If you intend to object to this decision, the Public Procurement Regulations allow for an official objection
which in this case has to be lodged electronically with the Public Contracts Review Board by sending an
email on: info.pcrb@gov.mt by noon of 26" February 2024 against a deposit of €2,165.00

Payments are to be made through bank
transfer in terms of the following details:

Name of Account Holder Cashier Malta Government

Name of Bank Central Bank of Malta

Address of Bank Castille Place, Valletta

Account Number 40001 EUR-CMG5-001-H

BIC MALT MTMT

IBAN Code MTS5MALTO11000040001 EURCMS5001H
Bank Code 01100

The official ‘recommendation for cancellation® schedule can be accessed on the website:
www.etenders. cov.mt)

MINISTERU TAL-FINANZI U X-XOGHOL - MINISTRY FOR FINANCE AND EMPLOYMENT




Although this Ministry has not been able to make use of your services on this occasion, we trust that you will
continue to take an active interest in its procurement opportunities.

Yours sincerely,

Colin Pace
f/Assistant Director SPUS




