Mamo TCV Advocates
Palazzo Pietro Stiges,
103, Strait Street,
Valletta VLT1436,
Maita

MarnotCv.eoem

21ta’ Frar, 2024

Fil-Bord ta’ Revizjoni Dwar Kuntratti Pubblici
Notre Dame Ravelin,

Floriana,

Malta

info.pcrb@gov. mt

Fl-atti tal-oggezzjohi mressga minn Katari Hospitality JV rigward MSPP/02/2022 -
Works Concession for the Regeneration and Design, Management, Operation,
Maintenance and Handback of the Evans Building (Valletta) Site as a Superior

Quality Tourism Accommodation Establishment

Risposta tal-offerent rakkomandat Valletta Luxury Projects ( ‘I-Offerent Rakkomandat’
iew “VLP”):

Jissottometti bir-rispett

A. Introduzzjoni

Bil-prezenti, |-Offerent Rakkomandat sejjer iwiegeb ghall-oggezzjoni mreésqa minn
Katari Hospitality JV [“Katari” jew “l-Appellanti”] mid-decizjoni tal-awtorit kontraenti
Malta Strategic Partnership Projects Limited [l-Awtorit Kontraenti], datata 31 ta’
Jannar, 2024 i biha l-Appellanti giet mgharrfa (i) illi “the offer submitted by your company

was not successful since it was not the bid with the Best Price Quality Ratio (BPQR) u (i)
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the above-captioned tender is being recommended for award to bidder TID0001971554 —
Valietta Luxury Projects for the yearly concession fee of £ 1,200,000.00 excluding VAT,
this being the offer with the Best Price Quality Ration (BPQR).

Ir-risposta gieghda titressaq bil-Malti, billi hija [-lingwa wzata minn Katari fl-oggezzjoni
taghha (separatament, VLP ged tressaq risposta bl-ingliz ghall-appell separatimressaqg

minn European School of English b’rabta mal-istess sejha ghall-offerti).

Meta wiehed jagra l-oggezzjoni ta’ Katari, wiehed jithem illi l-aggravju taghha huwa, fl-
ahhar mill-ahhar, wiehed biss, u ¢joe’ illi, skontha, l-offerta ta’ VLP gatt ma setghet tkun
dik bl-ahjar price quality ratio u dan ghaliex, jekk wiehed igis biss it-tender response
format (xml tender structure) il-Concession Fee offerta minn VLP kienet l-aktar wahda
baxxa, fl-ammont ta’ miljun u mitejn elf Eurc (€ 1,200,0'00) fug medda ta’ hamsa u sittin
{65) sena. Kataritghidilli l-Awtorit Kontraenti giesetilli l-offerta * miljun u mitejn elf Euro
hija yearly concession fee, meta din “mhi xejn ghajr kongettura u ma tirriflettix — langas

bl-akbar tighid t'immaginazzjoni - l-offerta kif sottomessa mill-offerent rakkomandat”.

VLP issostni illi I-oggezzjoni ta’ Katari hija nfondata fil-fatt u fid-dritt u ser tressaq ir-
ragunijiet taghha ghal dan. Ser tibda billi l-ewwel tispjega l-kuntest fattwali, u mbaghad
tghaddi biex taghmel is-sottomissjonijiet taghha fug l-aspett legali.

B. Sfond fattwali

Is-sejha ghall-offerti mertu ta’ dawn il-proceduri ghandha twassal ghall-ghoti ta’
koncessjoni ghall-izvitupp u rigenerazzjoni tal-Evans Building u l-konverzjoni ta’ din il-
binja pubblika fi stabbiliment turistiku ta’ kwalitd gholja. L-RFP tipprospetta illi [-binja

tinghata lill-obtatur rakkomandat b'éens temporanju ta’ hamsa u sittin {65) sena. L-
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offerent maghzul ikollu l-obbligu ti jizviluppa l-binja u, ladarba l-izvilupp taghha jkun lest,
joperaha ghall-perjodu rimanenti tac¢-cens. Fl-ahhar tat-terminu taé-¢éens, il-propriet

tirriverti lura ghand il-Gvern bil-benefikati kollha taghha.

Is-sejfia ghall-offerti tistabilixxi illi dawk l-offerenti illi jghaddu mill-evalwazzjoni
amministrattiva u mill-evalwazzjoni tas-Selection Criteria, jigu mbaghad evalwati skont
il-proposta teknika u l-proposta finanzjarja taghhom. Kif tajjeb osservat Katari, l-offerent
rakkomandat ghandu jkun dak li jmur l-ahjar skont il-principji ta’ best Price/Quality Ratio
(BPQR), b’dan illi r-rizultat tekniku ghandu weighting ta’ sittin fil-mija (60%) u dak

finanzjarju erbghin fil-mija (40%,).

Fir-rigward tal-offerta finanzjarja, din tikkonsisti fil-concession fee illi kull offerent offra u
intrabat illi jhallas lill-Gvern ta’ kull sena u dan oltre ¢-densta’ € 146,000 fis-sena impost

mill-Gvern fuq il-kuntratt temfitewzi. Skont is-sejha ghall-offerti:
The financial offer shall consist of:

(i) A Concession Fee, paid annually in advance by the Concessionaire to the
Contracting Authority, the amount of which shall be not less than three hundred
and two thousand euro [€302,000]. The Concession Fee shall be due and payable,
forthe first year, onthe signing of the Concession Agreementand on such date each
year. The Concession Fee shall be increased on an annual basis in accordance with
changes in the Harmonised Index of Consumer Prices for Malta as published by
Eurcstat, or any other such index which may enter into use as a substitute for it; or
{ii) the rate of one per centum (1%); whichever is the highest. (Note 3)

(ii) The annuat ground rent paid annually in advanced by the Concessionaire 1o the
Lands Authority, is to be fixed at one hundred and forty-six thousand [€146,000].
The annual ground rent shall be due and payable, for the first year, on the signing of
the Emphyteutical Deed and on such date each year. The annual ground rent shall
be increased on an annual basis for subsequent years in the concession term, in
accordance with changes in the Harmonised Index of Consumer Prices for Malta as
published by Eurostat, or any other such index which may enter into use as a

substitute for it; or (ii) the rate of one per centum {1%); whichever is the highest.
{Note 3).

For the avoidance of doubt, the Concessionaire’s obligation to pay the Concession
Fee to the Contracting Authority is separate and distinct from the Concessionaire’s
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obligatian to pay the ground-rent or any other dues to the Lands Authority in terms
of the Emphyteutical Deed.

(iii} A filled-in Financial Bid Form (as per document available to download online
from www.etenders.gov.mt) as per Tender Response Format.(Note 3)

The financial offer will be assessed on the basis of the Concession Fee offered by
the tenderer. No financial offer will be made onthe ground rent payable to the Lands
Authority and no additional or other financial offers will be evaluated.

In case of any discrepancy between the information provided in the Financial
Bid Form and the grand total in the tender response format (xml tender
structure), the latter shall prevail.

This condition shall not apply to financial bid forms where the total can be
arithmetically worked out and/or corrected if, as, and when
necessary/applicable.

Issa P'dan il-kaz, VLP issottomettiet financial bid form illi fiha wriet b’mod mill-aktar ¢ar
illi hija kienet qed toffri concession fee ta’ € 1,200,000 fis-sena (Dok VLP1 anness). Ma
kien hemm ebda dubbju illi l-offerenti kienet ged tirreferi ghal hlas ta’ concession fee fis-

sena, illi jekk tigi multiplikata b’hamsa u sittin (¢joe ghal kull sena tac-cens) twassal ghal

total ta’ tmienja u sebghin mitjun Euro (€ 78,000,000"). Dan jirrizulta wkoll mill-financial
projections u cash flows sottomessi mill-Offerent Rakkomandat. Dan ifisser illi l-offerta
ta’ VLP hija t-ognhla wahda - ferm oghla, fil-fatt, mit-tieni l-oghla offerta, li hija fl-ammont
totali ta’ € 40,707,030, ftit izjed minn nofs dak li offriet VLP.

Fit-tender response format VLP regghet nizzlet dan l-istess ammont ta’ € 1,200,000 u
mhux il-concession fee multiplikat b’hamsa u sittin. Eventwalment irrizulta perd illi 1-
Awtorita Kontraenti kienet ged tistenna illi t-total fit-tender response format jirrifletti t-
total ta’ 65 sena. Wiehed iista’ jithem ghalfejn VLP interpretat dan ir-rekwizit mod iehor,

billi t-Tender Response Format kien kemmxejn ambigwu, fis-sens illi:

! Ghal kull bwon fini, jinghad illi t-total korrett tal-concession fee fil-verita’ ma seta’ jahdmu hadd mill-offerenti,
u dan ghaliex is-sejha ghall-offerti trid illi I-concession fee tizdied skont |-gholi tal-hafia li, ovwjament, ma jistax
jigi mbassar minn issa.
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» Fug nett jindika “year 0", Ui jaghti x’jifhem illi it-“total” jirreferi ghas-somma
pagabbli fl-ewwel sena;

e Id-dicitura “Grand total including Concessions Fees covering the Contract
Period, but Exclusive of VAT” hija wkoll mhux ¢ara ghal kollox, ghaliex jekk kien
mistenni li wiehed juri t-total ghal 65 sena, ghalfejn hemm referenza ghal “grand
total including concession fees?”

e “Contract Period” mhijiex frazi definita fl-RFP (illi fi bnadi ohra jirreferi ghal

“Concession Period” U mhux “Contract Period”

Dan wassal biex meta infethu l-offerti u gew ippubblikati l-concession fees rispettivi tal-
partijiet, deher illi l-offerta ta’ VLP kienet biss ta’ € 1,200,000. Dan perd ma kienx il-kaz,
ghaliex mill-financial bid form u l-projections/cash flows jirrizulta ¢ar illi dan l-ammont
kien ged jigi offert ghal kull sena u mhux, kif issostni Katari, matul it-medda tat-terminu

tac-cens.

Katari ssostni itli kien biss “skont l-Awtorita Kontraenti” illi l-concession fee ta’ €
1,200,000 kienet wahda annwali u li din ma kinitx hlief “kongettura”. lzzid tghid illi f'lull
kaz, skont is-sejha ghall-offerti stess, f'kaz ta’ diskrepanza bejn l-informazzjoni moghtija
fil-Financial Bid Form u l-grand total fit-tender response format, “the latter shall prevail”.
Ghalhekk, tghid Katari, l-Awtoritd Kontraenti ma ghandha ebda ghazla ghaijr li tgis I-
offerta ta’ € 1,200,000 bhala wahda “angas mill-minimu” u ghalhekk, “mizera u

skwalifikabbli”.
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[l-fatti perd juru mod iehor. Jibda biex jinghad illi -Kumitat t'Evalwazzjoni kellu quddiemu
il-Financial Bid Form li kien jaghmilha cara illi l-offerta ta’ € 1,200,000 kienet fis-sena kif
ukollil-projections. Ghalhekk, mhux il-kaz illi l-Awtorita Kontraenti “interpretat” l-offerta
kif dehrilha jew “fehmet L-offerta” a favur l-offerent rakkomandat. Ghal kuntrarju, ghal
min kien qed jevalwa l-offerta kellu jkun car mill-bidunett illi t-total fit-tender response
format kien jirreferi ghal concession fee ta’ sena, b’dan illi jekk -Awtorita Kontraenti
riedet tara t-total ghal 65 sena, il-concession fee ta’ sena (€ 1,200,000) keltha tigi

multiplikata b’65.

B’zieda ma’ dan, kemm [-RFP innifsu, kif ukoll il-General Rules Governing Tenders?
jippermettu soluzzjoni ’kaz fejn: the total can be arithmetically worked out and/or
corrected if, as, and when necessary/applicable. Danjirrizulta mill-RFP, kif ukollminn

Klawzola 17.1(e) tal-General Rules illi jghidu:

17.1 Admissible tenders will be checked for arithmetical errors by the Evaluation
Committes. Without prejudice to other arithmetical errors which may be identified,
the following errors will be corrected as follows:

{e) where there is an error in addition in the Grand Total, the evaluation committee
will adjust with the correct amount.

Klawzola 17.3 tal-General Rules imbaghad tispecifika:

17.3 The amount stated in the tender will be adjusted by the Evaluation
Committee in the event of error, and the tenderer will be bound by that adjusted
amount. In this regard, the Evaluation Commitiee shall commmunicate the revised
price to the tenderer through a confirmation request via the ePPS. If the tenderer
does not accept the adjustment within five {5) working days, his/her tender will be
rejected and his tender guarantee forfeited (if applicable).

2Verzjoni 4.5, applikabbli ghal din is-sejha ghali-offerti partikolari.
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Huwa proprju dak Ll ghamlet L-Awtorita Kontraenti f'dan il-kaz fejn, iffacc¢jata
b’sitwazzjoni fejn kjarament l-concession fee ta’ sena ma gietx multiplikata, talbet

konferma/kiarifika liLVLP kif gej:

Clarification Title of Question
Select 1D Requestfor  Request Attachment  Description

) 12 Clartfication  Clarification Reference is made 10 the procirement in caption, and to your offer submission to same. The

Financiat fvaluaticn Committes noted the following Arithmetic Error/s with regard to your subirission: While
the Financial Bid Form provides for a "Yearly Concession Fee” of £€1,200,000 which when multipied by
the variable of 63 years inihe form itself gives a "Grand Tolal” of €78,000,000, the Grand Total
inputted in the Tender Response Format provides for €1,200,000. In line with Clause S of Section 3 -
Instructions: "In case of any discrepancy between the information provided in the Financiat Bid Form
and the grand total in the tender response format fumd tender structure), the latter shail prevail This
conditien shall not apply 1o financial bid forms whera the tolal can be arithmetically worked ocut
and/or correcied if, as, and when necessary/applicable”, the Grand Total in the Tender Response
Format should be £78,000,000 and hot €1,280,000. Kindly confirm this arithretical carrection and
your acceptance of the revised Grand Total in the Tender Response Format. Please be advised that if
you do not azcept this arthmeltical correction your offer will be rejected. In terms of Note 3 to Clause
5 of Section 1 - Instructions to Tenderers, you are hereby being given the opportunity to confirm this
arithmetical correction within five (3) working days. The requested information is to be submitted .
through the appropriate Electronic Public Proctrement (ePPS) module. This confirmation opportunity
is being sent without any commitment whatsoever on the part of the Contracting Authority and does
nat imply that your offer will be accepted as it may still be deemed administratively, technically or
financially non-compliant during the evaluation process. ’

< 4 Clarification  Validity of "Te the attention of alf Tenderars. On behalf of Evaluation and Adjudication Commitiee Referenceis
Offers made to the Request for Preposals, Section 1.7. Validity. In line with this Section, all Tenderers are

[N honmnbes b samiinnbad da ansansd dhn s nbiadio snaiad afdhialu afFaan il Aha At ad Tacimws AAAL .

VLP irrispondiet ghal din it-talba ghal konferma billi kkonfermat (anke jekk dan kien ovvju

mill-bidunett), illi l-offerta taghha tassew kienet ta’ € 78,000,000.

Fug din il-bazi, l-offerta ta’ VLP kienet kjarament l-oghla wahda b’dan illi hija hadet il-
punti massimi taht l-offerta finanzjarja (40%). Jirrizulta illi mil-fat tekniku, l-offerta taghha
wkoll kienet l-ahjar wahda (b’98 punt), biex b’hekk, b’applikazzjoni tal-price/quality ratio,
VLP hija fug quddiem nett.

C. Sottomissjonijiet legali

Moghti l-isfond fattwali tal-vertenza, VLP sejraissa taghmel xi sottomissionijiet ta’ natura

legali.
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VLP gja spjegat fit-tagsima precedenti illi:

(i) Il-concession fee offerta minnha kienet kjarament ta’ € 1,200,000 fis-sena {u
mhux fug medda ta’ 65 sena). Danjirrizulta ¢ar minn numru ta’ fatturi fosthom

(a) il-fattilli dan jinghad b’mod mill-aktar car fil-financial bid form

(b) il-fatt illi offerta ta’ € 1,200,000 fug medda ta’ 65 sena tant hija
baxxa illi hija ferm angas mill-minimu mitlub fis-sejha ghall-offerti — ma
kien jaghmel sens ghal ebda offerent li jaghmel offerta li jaf li mhux ser

tikkwalifika.

(ii) F'kull kaz, hija giet mitluba tikkonferma dan, ai termini ta’ proéedura li hija

prevista kemm fl-RFP kif ukoll fil-General Rules Governing Tenders.

Katari, madanakotlu, issostni illi l-offerta ta’ VLP keltha tigi mwarrba, taht il-principju ta’
self-limitation. F’dan ir-rigward, hija tikkwota d-decizjoni tal-Qorti tal-Appéll fil-kaz tal-
NQUAYMT. Madanakollu, il-fattispecji ta’ dik il-kawza kienu ferm differenti minn dawk illi
ghandu gquddiemu dan il-Bord illum. Fil-kaz ta’ NQUAYMT, il-problema kienet illi ghal
darba, tnejn, tlieta l-offerent ma tax dak li gie espressament mitlub, anzi, skont il-Qorti,
pprova jzerzaq informazzjoni gdida meta huwa kien intalab espressament Kjarifika fug

informazzjoni gja moghtija:

Wara Ui l-konsorzju appellat, fl-offerta originali, indika progett hazin tas-sub-
kuntrattur minnu maghzul, l-awtorita®™ kontraenti ppermettiet lili-konsorzju
appellat ir-rettifika fug din il-kwistjoni. |zda |-konsorzju appellat ma ndikax kif
mitlub l-esperjenza li allegatament kellu s-sub-kuntrattur maghzul fug xoghlijiet
ta’ “soil consolidation using vertical drains”. L-awtorita”™ kontraenti talbet kjarifika
sabiex jispjega fejn fl-ESPD tista’ tinstab l-informazzjoni mitluba fuq din L-
esperjenza. ll-konsorzju appellat hareg b’zewg dati li ma kinux imdahhla fid-
dokumenti. Ghalhekk, ghamel sew il-bord ta’ evalwazzjoni li ma aééettax l-offerta

tal-konsorzju appellat.
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[l-punt tal-Qorti kien illi Awtorita Kontraenti, m’ghandhiex issalva offerta akkost ta’ kollox

bilti tibga’ tittob kjarifiki ad infinitum.

Fil-kaz odjern pero, ghandu semmai japplika l-principju ta’ proporzjonalita’, kuncett illi
tal-Gustizzja, kif ukoll minn dan il-Bord ta’ Revizjoni u mill-Qorti tal-Appell. F’dan ir-
rigward, l-Appellanti taghmel referenza ghad-decizjoni “klassika” fl-ambitu Malti, u ¢joe
Schembri Barbros Limited et v ll-Korporazjoni ghas-Servizzi tal-llma, Id-Direttur Generali
(Kuntratti) u Rockcut Limited ¥ izda wkoll ohrajn, bhal Pharma.MT Limited v Direttur tal-

Kuntratt et?.

Il-principju ta’ proporzjonalita’ jitlob ili offerta m’ghandhiex tigi mwarrba jekk -
informazzjoni korretta tista’ tinkiseb minn band’chra fl-istess offerta u/je\}v tramite
kjarifika u/fjew, kif permess f'dan il-kaz, billi sar kalkolu aritmetiku korrett mill-Awtorita

Kontraenti.

F'danir-rigward, VLP taghmel l-osservazzjonijiet li gejjin:

(i) Il-Grand Total jista’ jigi kalkulat faéilment billi wiehed jimmultiplika -
concession fee bin-numru ta’ snin tac-¢ens. Dan mhijiex “kongettura” jew, fi
kliem Katari, “interpretazzjoni”, izda sempli¢iment eZercéizzju matematiku

ibbazat fuq _informazzjoni facéilment disponibbli fl-offerta_ nfisha

(specifikament, fil-Financial Bid Form u l-projections);

(i) L-ammont muri bhala grand total fil-fatt huwa kjarament il-concession fee

annwali kif murija fi bnadi ohra fl-offerta. M’ghandu jkun hemm ebda dubbiju

3 Qorti tal-Appell {Superjuri} 31.01.19
4 Qorti tal-Appell {Superjuri} 30.03.22
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'mohh |-Evaluation Committee, |-Awtoritd Kontraenti u, jekk nigu ghal dan,
fmohh il-membri ta’ dan il-Bord, illi n-nuggas ta’ multiplikazzjoni tal-
concession fee kien zball genwin u mhux, nghidu ahna, xi manuvra biex |-
offerenti jikkwota zewg prezzijiet differenti biex eventwalment jaghzel dak i
jagbiliu.  Korrezzjonijiet fl-offerta finanzjarja huma generalment projbiti
proprju meta jippermettu lill-offerent biex ibiddel l-offerta tieghu tramite
suppost “kjarifika” li fil-verita’ twassal ghal bidla fl-offerta. Dan pero’ Zgur

mhux il-kaz hawnhekk, ghar-ragunijiet i ga gew spjegdati.

(iii) Huwa proprju ghalheklilli -RFP innifsu {kif ukollil-General Rules) jippermettu

korrezzjoni fejn it-total “can be arithmetically worked out”.

Dan il-Bord stess ta’ numru ta’ decizjonijiet fejn, abbazi ta’ principju ta’ proporzjonalita
ippermetti korrezzjonijiet u/jew kjarifici ’sitwazzjonijiet simili, dment illi irrizultalu Gar illi
l-offerent ma kienx ged jipprova jiehu xi vantagg indebitu mis-sitwazzjoni kif intgal. Issir
referenza, nghidu ahna ghad-decizjoni numru 1444 (Professional Services of a Contracts
Manager for the L-Iklin Local Council)®. Sinjifikanti wkoll it-kaz 1689, fejn il-Bord acéetta
bhala principju l-possibilita ta’ korrezzjoni, izda sab illi l-offerent in kwestjoni
(b’differenza mill-kaz odjern) ma kienx ac¢c¢etta l-korrezzjoni kif proposta mill-Evaluation

Committee izda minflok ipprova jibdel l-offerta tieghu.

Huwa ghalhekk sottomess illi d-decizjoni tal-Awtorita Kontraenti kienet korretta, gusta u

in linea mal-principji legali vigenti.

522 ta’ Mejju, 2020;
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D. Gheluq

Ghathekk, VLP bhala L-Offerent Rakkomandat, filwagt illi tirriserva illi taghmel
sottomissjonijiet ulterjuri u tressaq provi relevanti waqt is-smiegh, tissottometti illi -
oggezzjonita’ Katari ghandi tigi michuda u Ui d-decizjoni li biha VLP giet identifikata bhala

r-Recommended Bidder ghandha tigi konfermata.

Joseph Camilleri

~ joseph.camilleri@mamaotcyv.com

. MAMO TCV

ADVOCATLES



Financial Offer

REQUEST FOR PROPQSALS FOR A WORKS CONCESSION FOR THE
REGENERATION AND DESIGN, MANAGEMENT, OPERATION,

Title MAINTENANCE AND TRANSFER BACK OF THE EVANS BUILDING SITE
{VALLETTA} AS A SUPERIOR QUALITY TOURISM ACCOMODATION
ESTABLISHMENT
Ref. No. MSPP/02/2022
EERE R S ci e Rate Exeluding VAT S | Concession
. 7. Description of Services . .: . ] o0 CPERYEAR . on | duration of 65 -
Yearly Concession Fee* €1,200,000.00 65
GRAND TOTAL € 78,000,000.00

*The Yearly Concession Fee should be not fess than three hundred and two thousand euro {€302,000).
Any offers less than three hundred and two thousand euro (€302,000) will lead to the automatic
disqualification of the Bid. The Concession Fee shall increase by the annual rate of inflation for
subsequent years in the concession term, either: {i) ia accordance with changes in the Harmonised
Index of Consumer Prices for Malta as published by Eurostat, or any other such index which may enter
into use as a substitute for i; or {ii} the rate of one per centurs {1%); whichever is the highast.







