22/9, Vincenti Buildings

novolegal T

19" September 2021

Public Contracts Review Board
Notre Dame Ditch

Floriana

FRN 1601

Appeal of decision taken after the closing date for the submission of an offer: IM049/2019
Pre-Qualification Questionnaire (PQQ) for the Award of a Concession Contract for the
Design, Build, Finance, Operate, Maintain and Transfer of a Malta-Gozo (Partly Sub-
Sea) Tunnel (hereinafter referred to as the “PQQ"”).

We write for and on behalf of Malta Gozo Fixed Link Limited (C 92204) in relation to the
PQQ (hereinafter referred to as the “Objector™), with specific reference to the letter issued by
Infrastructure Malta dated 10 September 2021 attached herewith and marked as “Doc. MGFL
1” (hereinafter referred to as the “Letter”) where the Objector was informed that it has “not
been shortlisted for participation in the ITPD Stage (as defined in the PQQ) of the compelitive
process for the award of the concession above-mentioned for the reasons attached to this
letter”.

Facts

Firstly, to allow the Public Contracts Review Board (PCRB) fully to appreciate the arguments
made in this document, the Objector highlights the facts which gave rise to the present
objection.

i. The PQQ was published on 9% of January 2020.

ii. The deadline for submission was 4" of June 2020.

iii. In accordance with Section 3.16.1 of the PQQ, the period of validity of PQQ responses
was one hundred and twenty (120) days after the Deadline for Submission and therefore
lapsed on 2™ of October 2020.

iv. On 19" of October 2020, after the period of validity had ceased, the Objector submitted
a query to the contracting authority as to whether the PQQ had been extended. The
contracting authority informed the Objector that the period of validity had been
extended by ten (10) days until 30" of October 2020. The contracting authority had in
the interim not notified the Objector nor any other bidder of any extensions, and
therefore, the PQQ, was for all intents and purposes no longer valid.

v. The contracting authority further extended the period of validity to 28" of February
2021.

vi. The contracting authority further extended the period of validity to 31 of May 2021.
Following this there were no further extensions communicated by the contracting
authority to the Objector nor any other bidder.

vii.On 1% of March 2021, the Objector received a letter from the contracting authority
attached herewith and marked as “Doe. MGFL 2~ whereby clarifications were
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requested since “From the MOUs provided, the Evaluation Commiltee could not
determine whether all pariners are assuming joint and several liability for the execution
of the contract”. The Objector was thus requested to provide declarations or
preliminary agreements to indicate that the lead partner was authorised (o bind and
receive instructions for and on behalf of all partners individually and collectively.

viil. The Objector provided clarification by virtue of the letter dated 5™ of March
2021 attached herewith and marked as “Droc. MGFL 3” which was submitted within
five (5) working days from notification in accordance with section 6.2.5 of the PQQ.

ix. The Objector therefore remained compliant with the requirements of the PQQ and the
coniracting authority’s requests, despite the fact that:

- The PQQ had expired on 2™ of October 2020 and therefore no longer
operative; and
- Additional and excessive extensions were arbitrarily imposed without any
Jjustification.
%. On 10" September 2021 the Objector was notified that it was not shortlisted for reasons
- which the Objector shall address hereunder. Such notification by the contracting
authority took place long after the last extensions which lapsed on the 3 1st May 2021.

In answer to the reasons for failure to be shortlisted:

a. Firstly, and most importantly it is important to point out that the contracting
authority failed to adhere to the procedures specifically indicated in the PQQ,
giving rise to irregularities in the competitive process and consequently this should
have lead to the automatic cancellation of the PQQ procedure. The basis for sach
is two fold:

= In accordance with Article 3.16.1 of the PQQ the PQQ had a validity
period of 120 days. As indicated above, on the lapse of the 120 days no
notification of any extension was given by the contracting authority as
a result of which, beyond that 120 day period, the PQQ was no longer
valid. Further to such there were a number of other irregular extensions
as shall be discussed at length further on in this objection, with the final
irregular extension lapsing following the 31st May 2021, Clause 6.6.1
of the PQQ states that “Prior to the expiration of the period of validity
of POQ Responses, the Administrator will notify each Candidate in
writing whether it has qualified and, if so, its ranking, pending any
complaint being lodged in terms of Section 8”. As already indicated
above, the shortlisting took place long afier the expiry of the PQQ. This
is not only contrary to that stated in the PQQ but contrary to the public
procurement principle of transparency as enshrined in Regulation 60 of
the Concession Contracts Regulations S.L. 601.09. Furthermore, such is
neither equitable nor competitive. Without prejudice to that premised, if
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there is any doubt as to the validity of the process or otherwise beyond
the lapse of the 120 days, this further confirms and reaffirms the
Objector’s position that the PQQ was no longer valid.

In PCRB case 1022 of 2017 the contracting authority failed to notify the
bidders in writing of an extension, following the lapse of the validity
period. The board noted that the required procedure was not followed
and this should have lead to the automatic cancellation of the tender.

® Inaccordance with Article 3.16.2 of the PQQ, “The Administrator may,
in exceptional circumstances, request that Candidates extend the
validity of POQ Responses”. No justification whatsoever was given with
respect to the multiple and lengthy extensions as a result of which the
requirement of exceptional circumstances is undoubtedly lacking. Also,
in accordance with the manual of procedures in relation to public
procurement “The length of the extension shall be proportionate to the
importance of the information or chonge.” Again, here no reason and/or
justification was given for the multiple and lengthy extensions as a result
of which the principle of proportionality is certainly not adhered to. In
this respect the contracting authority therefore acted contrary to the PQQ
and the public procurement principles of transparency and
proportionality as enshrined in Regulation 60 of the Concession
Contracts Regulations S.L. 601.09.

Without prejudice to what has been stated above and solely for the
avoidance of doubt, the mere fact that there had been multiple requests
for an extension after the validity of the PQQ had expired, does not
qualify for an ‘exceptional circumstance” because the term ‘exceptional
circumstances’ presupposes that there must be certain circumstances not
typical of normal situations.

Reference is also made to General Rules Governing Tenders, namely
section 8.3 of the General Rules Governing Tenders which stipulates
that exceptional circumstances must exist for an extension to take place.
Article 8.4 goes on to say that a further extension by eight weeks (8)
weeks may lead to the cancellation of the procedure. In this case not
only was an extension imposed following the lapse of the period of
validity of the PQQ but further numerous and lengthy extensions were
imposed in the absence of exceptional circumstances for more than 6
months after the lapse of the validity period indicated in the PQQ. These
constitute irregularities in the competitive process brought about by the
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contracting authority itself. In this regard, the Objector maintains that
the contracting authority had no alternative but to cancel the concession
in line with article 3.3 of the PQQ which states that the contracting
authority may cancel the process where there are irregularities in the
competitive process. Here the contracting authority therefore had a
prerogative to cancel the competitive process which it failed to exercise.
This prerogative is mentioned at length in the above quoted PCRB case
1022 of 2017,

In a separate case, case 1434 of 2020 the PCRB mentioned that “an
extension to the validity period, is only Authorised in exceptional
circumstances™ and, in this particular case, found that no such urgent or
exceptional circumstances existed. As a result it pronounced that the
tender was rightfully cancelled.

b. Witkout prejudice to the above, and solely to address the reasons for failure to be
shortlisted, the allegation that the candidate did not comply with the provisions of

the PQQ is unfounded in fact and at Jaw. This is being stated on the following
basis:

e Reference is made to the section of the Letter stating “...the MOUs did not
contain a binding undertaking that the relevant entity would i} be joinily and
severally liable with the Candidate for the duration of the Contract or, limitedly
in respect to the tunmelling contractor, until completion of works relating to
tunnel (in relation to economic and financial standing); and i) undertake the
relevant tunnelling works or place the necessary human resources at the
disposal of the Candidate (in relation to technical and professional ability), as
applicable”.

Reference is also made to a clarification requested by the contracting authority
on 1st March 2021 wherein it was requested that the Objector determines
whether “all partners are assuming joint and several liability for the execution
of the contract” and that the Objector “provide the declarations/preliminary
agreements which indicate that the lead partner is authorised to bind and
receive Instructions for and on behalf of, all partners, individually and
collectively™.

The Objector refers to Section 3.9.7 of the PQQ which states that “Provided
that with regard to financial standing, the relevant entities shall be required to
execute a guarantee in favour of the Administrator confirming that they shall
be jointly liable for the execution of the Concession”. Clarification 8 Reply 14
further states that “The Relevant Entity which the tenderer is relying on satisfy
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the other criteria set out in Schedule 2, Section 2.4.(i)) (Curremt Ratio) and
Schedule 2, Section 2.4.(iii} (Total Equity) shall be required to be jointly and
severally liable with the Candidate for the entive duvation of the Concession...”.

Further to the provisions of Section 3.9.7 and as can be clearly noted form the
contracting authority’s clarification of 1st March 2021 it is only joint and
several liability and the right to bind and receive instructions that is being
requested. This requirement, as can be clearly noted from 3.9.7, of the PQQ is
only in relation to the economic and financial standing criteria and therefore no
mention is being made of the technical and professional ability criteria,

Following such, and in response to the contracting authority’s clarification of
the 1st March 2021, the Objector promptly submitted a declaration provided by
Conduent State and Local Solutions, Inc. (hereinafter “Conduent”) dated 5th
March 2021 aftached herewith and marked as “Doe. MGFL 3” whereby
Conduent confirmed that it authorised the Objector to bind and receive
instructions for and on its behalf and that it was assuming joint and several
liability for the performance of the contract. This further strengthened what was
stipulated in the Memorandum of Understanding between the Objector and
Conduent attached herewith and marked as “Do¢. MGFL 5”. With respect to
economic and financial standing, the relevant entity is Conduent. This results
from the declarations attached herewith and marked as Doc. “Doc. MGFL 47
where it is clearly indicated that (i) Conduent has a minimum average turnover
of €3,905,000,000 (for the period 2016-2019) and therefore much more than the
minimum requested of €500,000,000 in the PQQ schedule 2, 2A(%i). (ii)
Conduent has a total equity balance of €500,000,000 (for 2017 and 2018) or
more as requested in the PQQ schedule 2, 2A(ii) and (iii) Conduent has a current
ratio of 1.5% which substantially exceeds the minimum average ratio of 0.5
requested in the PQQ schedule 2, 2A(iii).

As a result, the Objector clearly and fully addressed the clarification requested
by the contracting authority and was in full compliance with that requested in

the PQQ.

With respect to the technical and professional ability, the Objector was also in
compliance with the PQQ.

In fact, the Memorandum of Understanding concluded between the Objector
and BAM International B.V. (hereinafter “BAM™) on the 3™ of June 2020
annexed herewith and marked as “Doe. MGFL 6" contains a general
declaration in Clause 3 whereby BAM undertook to “provide its credible
references for immersed tunnels for the entire duration of the competitive
process under the PQQ". The provision of tunnelling works and human
resources is therefore implied by such general declaration. Therefore, had the
contracting authority sought to clarify with the Objector whether or not BAM
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had given such undertaking, it would have obtained confirmation that such
undertaking had indeed been taken.

The contracting authority cannot now indicate that the Objector failed to satisfy
the criteria in relation to technical and professional ability when it did not even
seek to request a clarification or rectification in relation to such as stipulated in
the PQQ document in section 4.7.2 and section 6.3.2 which are being
reproduced hereunder due to their importance,

Section 4.7.2

“"When checking and comparing POQ Responses, the Evaluation Committee
may, in compliance with any procedure set out in the Concession Contracts
Regulations, ask a Candidate to elarify any aspect of its PQQ Response.”

Section 6.3.2

"The Evaluation Committee shall have the right fo request rectifications with
vespect fo incomplete /[ non-submitted information pertinent to the
documentation required in the POQ Responses. Such rectification/s must be
submitted within five (5) working days from notification. Failure 1o comply shall
resull in the PQQ Response not being considered any further.”

The importance of the contracting authority’s obligation to seek clarification
and/or rectification cannot be undermined. EU case law has already offered
some guidance that points in the direction of an approach aimed at maintaining
the maximum possible degree of competition by avoiding the rejection of
responses on the basis of automatic rejection. This can be combatted by the
contracting authorities’ exercise of due care in the evaluation of responses. As
reasoned by EU case law therefore the evaluation committee is under an
obligation to conduct the revision of the replies in accordance with the principle
of good administration and is under an obligation to exercise the power to ask
for additional information in circumnstances where the clarification is both
practically possible and necessary and as long as the exercise of that duty to
seek clarification is in accordance with the principle of equal treatment. (Case
T-211/02 Tideland Signal [2002] ECR 11-3781 37-38. and cited case law. See
also C-599/10 Slovensko {2011] ECR 1-10873 and Case C-
336/12 Manova [2013] pub. electr. EU:C:2013:647.) As emphasised by case
law therefore where the public procurement process and surrounding
circumstances known to the contracting authority indicate that the ambiguity
probably has a simple explanation and can be easily resolved, then it is in
principle contrary to the requirement of good administration to reject a responise
without exercising its power to seek clarification. A decision to reject a
response in such circumstances is consequently liable to be vitiated by a
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manifest error of assessment on the part of the contracting authority in the
exercise of that power and could result in an unnecessary restriction of
competition (Case T-211/02 Tideland Signal {20021 ECR 11-3781 37-38: Case
1-63/06 Evropaiki Dynemiki v_QOEDT [2010] ECR 1177 98:Case T-
195/08 Antwerpse Bouwwerken v Commission [2009] ECR I1-4439 56: Case T-
554/08 Evropaiki Dynamiki v Commission [2012] pub. electr. EU:T:2012:194
36, and Case T-553/11 European Dynamics Luxembourg v ECB [20141 pub.
electr. BU:T:2014:275 300.)

» Reference is made to the section of the Letter stating that “the MOU submitted
by Royal BAM Group expired on 31st December 2020,

The Memorandum of Understanding concluded between the Objector and BAM
remained in effect until 31 December 2020, therefore it was valid for the
duration of the period of validity of the PQQ which originally ceased on 2nd of
October, before being irregularly extended without justification let alone in
adherence to the requirement of “exceptional circumstances” and lapsed again
following the 31st May 2021. The Objector submits that not only was it
therefore in conformity with that requested in the PQQ but since the period of
validity was extended irregularly for the reasons above mentioned, it is unjust
and contrary to the aforementioned principles of public procurement {o
disqualify the Objector from the process without even attempting to seek a
clarification and/or rectification in this respect.

e Reference is made to the section of the Letter stating “In its response, the
Candidate stated that Royal BAM Group was no longer in a position to suppori
the Candidate as required by the PQQ, and that this sub-contractor was being
replaced by China Railway Tunnel Group Company Limited (CRTG) and China
Overseas Engineering Company Limited (COVEC), also claiming that this
would result in an improved response for the Candidate.

Royal BAM Group was specified in the PQQ Response to be the party on which
the Candidate was relying to meet certain key Selection Criteria and, therefore,
an essential element of the Candidate and the PQQ Response. The change of
Royal BAM Group is tantamount to a change in the Candidate and would
constitute a material rectification to the Candidate’s PQQ Response, which is
prohibited by the PQQ (including Section 6.3.3 thereof) and applicable
legislation.”

The Objector refers to section 3.9.3 of the PQQ which states that at [TPD stage,
“The Contracting Authority shall have the right to permit changes io the identity
and, or composition of the Shortlisted Candidate during the Competitive
FProcess...”. While it is seemingly indicated that changes to the economic
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operator’s composition are permitted at ITPD stage, the Objector draws
attention to the fact that competitive process in the PQQ is defined as “the
competitive process for the award of the Froject pursuant to which Candidates
shall be shortlisied in the first stage, invited to participate in dialogue in the
second stage, and invited to submit a best and final offer in the third and final
stage” and thus is inclusive of the first stage and shortlisting stage and therefore
the stage the Objector was in before it got disqualified for this purpose. On the
basis of this definition, the changes in question should be permitted during all
stages of the Competitive Process, including the PQQ first and shortlisting
stage. Furthermore, its restriction to the ITPD stage is unreasonable and
disproportionate and does not safeguard and adhere 1o the public procurement
principles of equal treatrment, transparency and proportionality as enshrined in
Regulation 60 of the Concession Contracts Regulations S.L. 601.09. In this
regard, the Objector submits that the change in composition should be permitted
on the basis that such change did in fact occur during the Competitive Process
on the basis of the principles of public procurement.

The Objector further refers to section 3.9.5 of the PQQ which provides that “Jn
view of the long duration of the Concession, changes in composition shall be
expressly permitted in specific circumsiances in terms of the Concession
Contracts. " This further confirms the Objector’s assertion as stated above that
a change in composition is permissible during the first and shortlisting stage of
the PQQ since in this clause there is no limitation to the ITPD stage. In addition,
the context here is such that the duration of the Concession was further
lengthened by the numerous irregular extensions, and the Objector therefore
submits that the grounds to change its composition are further strengthened on
this basis.

As indicated in the CIEU case of Hojgaard (24 May 2015) (C-396-14)
alterations in the composition of a pre-selected tenderer during the tender
procedure are not prohibited. Importance must be given to the specific
circumstances of the case to justify a derogation from the principle that no
material rectification shall be allowed. The contracting authority here certainly
failed to assess the circumstances of this particular case, largely brought about
by it, where it enacted an irregular procedure of not extending the PQQ prior to
the lapse of the 120 days and later continually irregularly extending the
procedure with no indication of any exceptional circumstance with the last
irregular extension lapsing following the 31st May 2021.
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As aresult of such, the contracting authority should have permitted the Objector
to effect a change in its composition.

Therefore, on the basis of the above, the Objector strongly contests the
Evaluation Committee’s statements that it was precluded from evaluating the
PQQ response submitted by the Objector and that it was not in a position to
complete its evaluation,

In view of the above coasiderations, and further considerations and evidence that the
Objector reserves the right to bring and present during the relative hearing, the Objector
humbly requests the PCRB to:

(1) declare and decide that the Letter declaring that the Objector “has not been shortlisted” for
the reasons therein mentioned, is erroneous and should thus be annulled and revoked,

(i) declare and decide that due to the aforementioned extension irregularities, the PQQ process
should be cancelled.

(i) in the absence of (ii) declare and decide that the Objector is in compliance with the
provision of the PQQ and instructs the contracting anthority to re-integrate the Objector’s RFP
response in the PQQ process.

(iti) give those orders or directions it deems necessary to give effect to the above requests; and

(iv) declare and decide that the deposit paid by the Objector in connection with the filing of the
present objection is reimbursed in full.

o 4

Av. Lara Borg Av, Shaheryar Ghaznavi  Av. Charlon Gouder
novolegal Legal Works Consortium Legal Works Consortinm
22/9, Vincenti Buildings 45/19

Strait Street Strait Street

Valletta, VLT 1432 Valletta, VLT 1434
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List of Witnesses:

e

Representative/s, past or present of the Objector

2. Representative/s past or present of other candidates ncluding the shortlisted
candidate

Representative/s past or present of the contracting authority

Representative/s past or present of the Department of contracts

3. Members of the Evaluation Committee

el
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Beneficiary account;
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Transaclion charge:
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Transaction D

Pay third party
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Printed on: 17/09/2021 - 12:23

Document 1D: 778639

MALTA GOZO FIXED LINK LIMITED

Cashier Malta Government

Nen-profit

Other

. Deposit for appeal Malta Gozo Fixed Link Lid TID 133636 PQQ IM049 2019

i EUR - Eure

MT55MALTO11000040001EURCMGE001H

Valid IBAN of country - Malta

Other bank

Let the bank apply the beneficiary bank BIC
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Malta

| 5000386384 1(EUR)

Shared - | pay BOV charges; Cashier Malta Government pays the beneficiary bank charges
EUR 50,000.00

as soon as possible
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Cashier Malta Government

. EUR 50,000.00
. EUR 50,000.00
i EUR 50,008.00

: EUR 8.00

Your instructions have been processed successfully.

105138440

Ritps:/ebanking hov.com/ib/index.himl?lang=en#paythirdpartes/ereate/init
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Doc. MGFL 1

INFRASTRUCTURE
MALTA
10 September 2021

Malta Gozo Fixed Link Lid. TID 133636

REFERENCE:IM049/2019

SUBJECT: Pre-qualification Questionnaire (PQQ) for the award of a Concession Contract
for the Design, Build, Finance, Operate, Maintain and Transfer of a Malta-Gozo
(Partly sub-sea) Tunnel.

Dear Sir/Madam,
Thank You for participating in the above-mentioned PQQ procedure.
You have not been shorilisted for participation in the ITPD Stage (as defined in the PQQ) of the

competitive process for the award of the concession above-mentioned for the reasons attached to
this letter.

Equitix-ltochu-Yapi Merkezi-Makyol-Egis Consortium TID 133630 has been shortlisted for the
ITPD Stage.

If you intend to object to this decision, the Concession Contracts Regulations allow for an official
objection which in this case has to be lodged electronically with the Public Contracts Review Board
by sending an email on: info.perb@gov.mt by noon of 20 September 2021 against the deposit of
Euro 50,000.

Payment of the deposit is to be made through bank transfer in terms of the following details:

Name of Account Holder

Cashier Malta Government

Name of Bank

Central Bank of Malta

Address of Bank

Castille Place, Valletta

Account Number

40001EUR-CMG5-001-H

BIC MALT MT MT
IBAN Code MTSSMALTO1 1000040001 EURCMGS001H
Bank Code 01100

This decision has been published and is subject to any official objection being submiited to the

Public Contracts Review Board.

Yaours sincerely,

Christine Friggieri
Head of Procurement



Malta Gozo Fixed Link Lid. (the “Candidate”)
Reasons for failure to be shortiisted:

In the Candidate’s PQQ Response, it was stated that it was relying on a number of entities to meet
the Selection Criteria set out in the PQQ, as follows:

{a) Average Total Annual Turmnover and Similar Project Turnover:
(i} A minimum average turnover over the last three (3) financial years — Conduent Inc. and
Royal BAM Group
(i} A project turnover of at least €2,500,000 from one {1) similar project — Royal BAM Group
{b} Total Equity — Conduent Inc.
{c) Current Ratio — Conduent Inc.
{d) Construction Experience — Royal BAM Group and OZGUN
(e} Design Experience - TEC
(f)  Human Resources ~ Royal BAM Group, OZGUN and AIS
(g} Health and Safety Record — Royal BAM Group
(h)  Environmental Track Record ~ Royal BAM Group
(iy  Standards — TEC, OZGUN, Royal BAM Group

in terms of Section 3.9.7, in accordance with Regulation 78 of the Concession Contracts
Requlations, "with regard to criteria refating fo economic and financial standing and to criteria
refating to technical and professional ability, an economic operator or group of economic operators
may rely on the capacities of other entities, regardiess of the legal nature of the links which it has
with them. With regard o criteria regarding educational and professional gualifications, or to the
refevant professional experience, Candidates may however only rely on the capacities of other
entities where the latter will perform the works or services for which these capacities are required.
Where Candidate wants to rely on the capacities of other entities, it must in that case prove to the
satisfaction of the Administrator that it will have at its disposal, throughout the period of the
Concession, the resources necessary for the execution of the Concession; for example, by
producing a binding undertaking by those entities to place the necessary resources at the disposal
of the Candidate. Provided that with regard to financial standing, the relevant entities shall be
required to execute a guarantee in favour of the Administrator confirming that they shall be jointly
liable for the execution of the Concession.”

The provisions of Section 3.9.7 of the PQQ were clarified in a number of clarifications (including,
Clarification 5, Question 35; Clarification 8, Question 14; Clarification 9, Question 2; Clarification 9,
Question 4; and Clarification 10, Question 1).

The MOUs submitted by the Candidate, in relation to entities which the Candidate expressly relied
upon to meet the selection criteria relating to economic and financial standing and technical and
professional ability (as applicable), did not comply with the provisions of the PQQ. In particular,
without limitation, the MOUs did not contain a binding undertaking that the relevant entity would i)
be jointly and severally liable with the Candidate for the duration of the Contract or, limitedly in
respect to the tunnelling contractor, until completion of works relating to tunnel (in relation to
economic and financial standing); and ii) undertake the reievant tunnelling works or place the
necessary human resources at the disposal of the Candidate (in relation to technical and
professional ability), as applicable.

In addition, the MOU submitted by Royal BAM Group expired on 31% December 2020,

In view of the above, it was not possible for the Evaluation Committee fo evaluate the Candidate's
PQQ Response submitted in accordance with the PQQ.

In order to ensure that the Candidate was given an opportunity to clarify the reason for the
inaccuracies referred to above, the Evaluation Committee requested the Candidate to provide the
declarations / preliminary agreements allowing the Candidate to rely on such entities, pursuant to a
clarification request sent on the 15 March 2021,




In its response, the Candidate stated that Royal BAM Group was no longer in a position to support
the Candidate as required by the PQQ, and that this sub-contractor was being replaced by China
Railway Tunnel Group Company Limited (CRTG} and China Overseas Engineering Company
Limited {COVEC), also claiming that this would result in an improved response for the Candidate.

Royal BAM Group was specified in the PQQ Response fo be the party on which the Candidate
was relying to meet certain key Selection Criteria and, therefore, an essential element of the
Candidate and the PQQ Response. The change of Royal BAM Group is tantamount to a change in
the Candidate and would constitute a material rectification to the Candidate’s PQQ Response,
which is prohibited by the PQQ (including Section 6.3.3 thereof) and applicable legislation.

In view of the above, in addition to the issues with the Candidate’s original submissions which, as
explained above, precluded the Evaluation Committee from evaluating the PQQ Response
submitted by the Candidate, the clarification response not only confirmed the initial concerns of the
Evaluation Committee but also resulted in an additional justification for disqualification.

Thus, without being in a position to complete the technical evaluation of the Candidate’s PQQ
Response due to the above, the Evaluation Commitiee deemed the Candidate’s PQQ Response
to be non-compliant.



Doc. MGFL 2

IM0D49/2019 Tender 1D 133636

INFRASTRUCTURE
MALTA

01 March 2021

MaLTA GOZO FiXED LINK LTD.

IM049/2019 — PRE-QUALIFICATION QUESTIONNAIRE (PQQ) FOR THE AWARD OF A
CONCESSION CONTRACT FOR THE DESIGN, BUILD, FINANCE, OPERATE, MAINTAIN AND
TRANSFER OF A MALTA-GOZO {PARTLY SUB-SEA} TUNNEL

Reference is hereby being made to IM049/2019 and to your offer submission to same.
The Evaluation Committee noted the following shortcomings with regards to your submission:

Rectification / Clarification No. 1

Fromthe Mols provided, the Evaluation Committee could not determine whether all partners
are assuming joint and several liability for the execution of the contract. Hence, you are
requested to provide the declarations / preliminary agreements which indicate that the lead
partner is authorized to bind and receive instructions for and on behalf of, all pariners,
individually and collectively.

In terms of Article 1.1 of the Instructions to Tenderers, you are hereby being given the
opportunity to rectify / clarify these shortcomings within five (5) working days of notification
[Mionday 08/03/2021 at 17:00hrs].

Tenderers who fail to rectify / clarify the shortcomings identified in this communication shall
be deemed to be non-compliant.

The requested information is to be submitted through the appropriate Electronic Public
Procurement (ePPS) module.

This rectification / clarification opportunity is being sent without any commitment whatsoever
on the part of the Contracting Authority, and does not imply that your offer will be accepted
as it may still be deemed administratively, technically or financially non-compliant during the
evaluation process.

Best regards,

INFRASTRUCTURE MIALTA

Infrastructure Malta
Vjal i-Avjazzjoni
Luga, LQA 9023
Maita

(+356) 23341000
infoim@infrastructuremalta.com infrastructuremalta.com
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MALTA GOZO FIXED LINK LTD.
Warchousce No. 7
St. Bernard Street, Marsa

To the attention of Mr Mr P.J. Xerxen
Via email

(5 March 2021

Dear Sirs,

Re: Pre-Qualification Questionnaire for the award of a concession contract for..the desion,

build, firance, operate, maintain and transfer of a Malta-Gozo (partly sub-sléz) tunnel

we make reference to:

(@

(if)

the memorandum of understanding executed by and between us and your company on [e] (the
“MolU") to set forth the main terms and conditions for the participation to the competitive
process, opened by the Agency for Infrastructure Malta -also on behalf of the Ministry for
Transport, Infrastructure and Capital Projects of Malta- (the “Authority”), for the award of a
concession for the design, construction, maintenance and operation of a, partly sub-sea, tunncl
between Malta and Gozo (the “Concessions” Project”) and

the request of clarification sent to you by Infrastructure Malta on 1 March 2021 (the “Request
of Clarification™).

We the undersigned confirm and represent that:

a)

b)

Malta Gozo Fixed Link Ltd, in its quality as Lead Partner for the Project, is authorized to bind
and reccive instructions, individually and collectively, for and on our behalf;

we arc assuming joint and several liability with the other entities part of Malta Gozo Fixed
Link Ltd's group of economic operators, for the performance of the contract with the
Authority in case of award of the Concession.

You are authorized to disclose this letter to Infrastructure Malta in order to provide it with the
clarifications requested under the Request of Clarification.

Your sincerely,

$ddhis)

Scott Docriﬁfg
Vice President and General Manager
Conduent State and Local Sohutions, Inc.
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I, the undersigned Dean Mansueto in my position of Director within Malta Gozo Fixed Link
Ltd, Company Registration number €92204, hereby declare that with reference to,
IM049/2019 PREQUALIFICATION QUESTIONNAIRE (PQQ)} FOR THE AWARD OF A CONCESSION
CONTRACT FOR THE DESIGN, BUILD, FINANCE, OPERATE, MAINTAIN AND TRANSFER OF A
MALTA-GOZO {PARTLY SUB-SEA) TUNNEL, the MINIMUM AVERAGE TURNOVER OVER THE
LAST THREE (3) FINANCIAL YEARS GREATER THAN OR EQUALS TO €500,000,000 (Average
Total Annual Turnover and Similar Project Turnover Schedule 2, Section 2Af{i) (1i) ) is as per
below.

Calculation:
BAM: £6,906,000,000 over the period (2016-2018)
CONDUENT: $4,450,000,000 (£3,905,000,000) over the period (2016-2019)

Reference is made to the summary overleaf

A E

Sighature Sighature

Dean Mansueto, Director Paul Joe Xerxen, EQ Administrator
June 3, 2020 June 3, 2020

Date Date

Malta Gozo Fixed Link Limited, 7, St. Bernard Street, Marsa.
M: +356 99857587 E: pj@megfixedlink.com



Summary of Audited Consolidated Financial Statements

All figures are in millions unless otherwise stated. Currency as shown,

Conduent Inc.

- Minimum | 2019 2018 2017 2016 Average
Average. 1.1195 1.181 1.1297 1.1069
conversion rate
Conversion rate
as at date of 1.1234 1.145 1.1993 1.0541
balance  sheet
{31st December)
5 $ $
Turnover 4,467 5,393 6,022 S 19171 § 4,450
€ £ €
Turnover 3,990 4,566 5331 € 1,732} € 3,905
$ 5 §
Current Assets 1,586 1,964 2710 S 1,917
3 € €
Current Assets 1,412 1,715 2,260 3 1,819
Current s $ $
Liabilities 1,177 1,197 1,368 s 1,402
Current € € €
1
Liabilities 1,048 1,045 1,141 € 330
Current Ratio 1.35 1.64 1.58 1.37 1.59
. 5 $ $
Equity 1,300 3222 3529 [ 3288 | § 2,835
, € € €
Equity 1,157 2,814 2,943 3 3,119 | € 2,508

Malta Gozo Fixed Link Limited, 7, S5t. Bernard Street, Marsa.
E: pj@mgfixediink.com

iM: +356 99857587




Royal BAM International

Minimum | 2018 2017* 2016 Average
Turnover €500 €7,208 €6,535 € 6,976 £6,906
Current Assets €3,299 € 3,056 €3,326
Current Liabilities S €3,252 £3,073 €3,228
Current Ratio B K. 1.01 1.00 1.03 1,01
Equity LE500.M €735 £727 £ 839 €767

*restated in 2018

Malta Gozo Fixed Link Limited, 7, St. Bernard Street, Marsa.
E: pj@mgfixediink.com

M: +356 99857587




[, the undersigned Dean Mansueto in my position of Director within Malta Gozo Fixed Link
Ltd, Company Registration number 92204, hereby declare that with reference to,
IMQ49/2019 PREQUALIFICATION QUESTIONNAIRE (PQQ) FOR THE AWARD OF A CONCESSION
CONTRACT FOR THE DESIGN, BUILD, FINANCE, OPERATE, MAINTAIN AND TRANSFER OF A
MALTA-GOZO (PARTLY SUB-SEA) TUNNEL, the Criterion mentioned in the Tender tool
V.HLXV Subconiracting Portion percentage, is not know at this stage. We further declare
that MGFL will be subcontracting works to a number of Entities, and such percentage will
be provided at subsequent stage.

The presently known sub-contractors are:

- Conduent Inc. — Tunnel! Operators

- Royal BAM Group — Tunnel Construction Contractors

- Ozgun Insaat — Tunnet Construction Contractors

- TEC (Parent Company: Royal Haskoning DHV) — Tunnel Design Engineers
- AIS Envirenment — Envirenmental Consultants

Furthermore, we declare as per provisions of Section 3.9.7 of the PQQ document, MGFL is
relying on the following entities to satisfy the selection criteria:

ECONOMIC AND FINANCIAL STANDING

Section 1. (i} Minimum average turnover over the last three (3} financial years (2016 —
2018} = €500,000,000 - Conduent Inc. and Royal BAM Group

Section 1. (ii} One similar project undertaken within the last 10 financial years with a
project revenue 2 €250,000,000. - Royal BAM Group

Section 2. (i) Minimum total equity balance of the financial year (2018) = €500,000,000. -
Conduent Inc.

Section 2. (ii) Minimum total equity balance of the financial year (2017) 2 €500,000,000. -
Conduent Inc.

Section 3. Average Current Ratio over last 3 financial years (2016 — 2018). -
Conduent Inc.

In line with Clarification 8, Reply 13 the Average Current Ratio for Royal BAM
Group over the last 3 financial years (2016 — 2018) exceeds 0.5. Royal BAM
Group is the entity the candidate is relying on for the purposes that it derived
a project turnover of at least €250,000,000 from one similar project.

Malia Gozo Fixed Link Limited, 7, St. Bernard Street, Marsa.
M; +356 99857587 E: pj@magfixedlink.com




TECHNICAL AND PROFESSIONAL CAPABILITIES

Section 1.1

Section 1.2

Section 1.3

Section 2.1

Section 2.2

Section 3. {a)

Section 3. (b)

Construction Experience - Number of similar projects during the Relevant
Period - Royal BAM Group and OZGUN

Construction Experience - Currency of similar projects (average)during the
Relevant Period Royal BAM Group and OZGUN

Construction Experience - Highest project value {tunnelling construction
contract value) in € of similar project undertaken by the tunnetling
construction company during Relevant Period - Royal BAM Group

Design Experience — Number of similar projects during the Relevant Period -
TEC

Design Experience — Average project value of tunnel project (not amounts of
designer} in € per project of similar projects during the Relevant Period - TEC
Human Resources - Tunneling Project Directors and Tunneling Managers -

Royal BANI Group and O0ZGUN

Human Resources — Tunneling Construction Managers, Supervisors and
foreman - Royal BAM Group and OZGUN

Section 3. (c) Human Resources — Geological and rock mechanical competence minimum

Section 4.1

Section 4.2

Section 4.3

MSc-level on formal education Royal BAM Group and AlS.
Health and Safety Record - Number of accident free man-hours - Royal BAM
Group.

Health and Safety Record ~ Number of prosecutions or significant accidents
in tunneling projects - Royal BAM Group.

Health and Safety Record -Safety policy for safety in tunneling construction
projects - Royal BAM Group.

Malta Gozo Fixed Link Limited, 7, St. Bernard Street, Marsa,
M: +356 99857587 E: pj@mgfixedlink.com



Section 5.1

Environmental Track Record - Number of infringements, prosecutions and
similar actions in tunneling projects - Royal BAM Group.

Section 5.2 Environmental Track Record — Environmental policy in tunneling construction
projects - Royal BAM Group.

Section 6 Standards
(i) ISO 9001:2015 or equivalent — TEC, OZGUN, Royal BAM Group
(if) ISO 14001:2015 or equivalent — TEC, OZGUN, Royal BAM Group
(iif) ISO 45001:2018 or equivalent — TEC, Royal BAM Group
(iv) ISO 31000:2013 or equivalent - TEC

Signature Signature

Dean Mansueto, Director Paul joe Xerxen, EQ Administrator

June 3, 2020 June 3, 2020

Date Date

Malta Gozo Fixed Link Limited, 7, St. Bernard Street, Marsa.
M: +356 99857587 E: pi@mgfixedlink.com




I, the undersigned Dean Mansueto in my position of Director within Malta Gozo Fixed Link
Ltd, Company Registration number 92204, hereby declare that with reference to,
IM049/2019 PREQUALIFICATION QUESTIONNAIRE {PQQ) FOR THE AWARD OF A CONCESSION
CONTRACT FOR THE DESIGN, BUILD, FINANCE, OPERATE, MAINTAIN AND TRANSFER OF A
MALTA-GOZO (PARTLY SUB-SEA) TUNNEL, the AVERAGE CURRENT RATIO OVER THE LAST 3
FINANCIAL YEARS 2016 — 2018, IS GREATER THAN OR EQUALS TO 0.5 (Current Ratio,
Schedule 2, Section 2A(iii) is as per below.

Calculation:
CONDUENT: 1.59

In line with Clarification 8, Reply 13 the Average Current Ratio for Royal BAM Group over
the last 3 financial years {2016 ~ 2018) exceeds 0.5. Royal BAM Group is the entity the

candidate is relying on for the purposes that it derived a project turnover of at least
€250,000,000 from one similar project.

Reference is made to the summary overleaf

L =z

Signature Signature

Dean Mansueto, Director Paul Joe Xerxen, EO Administrator
June 3, 2020 June 3, 2020

Date Date

Malta Gozo Fixed Link Limited, 7, St. Bernard Street, Marsa,
M: +356 99857587 E: pj@mgfixedlink.com
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Memorandum of Understanding
Conduent S{ate & Local Soluiions, Ine.
And

Malia Gozo Fised Link Limited

this Understanding (“Agreernent”) is entered into hetween Malta Gozo Fised Link Limited (hercinafier
“COMPANY™), having its place of business al WAREHOUSE NO. 7, ST, BERNARD STREET, Marsa,
Maita and Condueni State & Loeal Solutions, Ine, (hercinatior “CONDUERT™) having its place of
husiness at 12410 Milestone Center Prive, Fiith Floor, Germantown, MD 20876, COMPANY and
CONDUENT (cavh individually a “party’” und collectively “the parties™) ugree as follows:

L BUSINESS OPPORTUNITY  The purpose of this Apreement is 1o enter into an agreement between the
parties in relation to the Tollowing opportunity ("Opportunity”), in which opportunity the COMPANY shali
participate as a tenderer:

REFERENCE NUMBER: IM049/2¢19

CONCESSION DOCUMERT PRE-QUALIFICATION QUESTIONNAIRE (PQQ) FOR
THE AWARD OF A CONCESSION CONTRACT FOR THE DESIGN, BUILB, FINARCE,
OPERATE, MAINTAIN AND TRANSFER OF A MALTA-GOZO (PARTLY SUB-SEA)

TUNNEL
2. THE AGREEMENT Having carctully assessed the capabilities and interests of the other party, cach party

has determined that it would henefit from entering Inte this underseanding wherehy CONDUENT and the
COMPANY shall explore the possibility of a subcontract fior CONDUENT to provide the scevices. set out in
Schedule A (SOW), to the COMPANY., in the eventuality that the COMPANY is awarded the Pusiness
Opportunity.

The Partics agree that during the existence of this Agreement, CONDUENT shall exclusively provide its
setvices and produets 1o the COMPANY, in the EVENTUALITY that the COMPANY is awarded the
Busincss Opporiunity,

[ terms of the present Agreement CONDUENT will be required o assist the COMPANY in the preparation
and submission of a proposat ("Proposal”) and all ancillary requivements upte the stage when the Business
Opportunity is awarded © the COMPANY by the Contrueting Authority namely INFRASTRUCTURE
MALTA {hereinatter “Client™), CONDUENT would offer a combination of resources and skills designed w
achieve opdmum performance of the Opportunity (*Services™).

The parties understand and agree that this agreement does not restrict either party from entering into udditional
agreements for other products and services notincluded in the Services w be provided by CONDULNT,

3. INTENTION TO SUBCONTRACT SERVICES TO CONDUENT [t the Clicnt awards the Business
opportunity 1o COMPANY ("Prime Contract”), COMPANY wilt be the prime contructor, responsible for
providing the Services, inchuding overall contract management. COMPANY and CONDUENT will negotiate
a subcontract for CONDUENT to perform a portion of the Services, as generally set fonth in the Staement of
Wark ("SOW"), whivh is attached 10 and incorporated by reference in this Agreement as Attachment A, In the
eventuality that the. Parties are unable to reach an agreement in respect of the subcontract. the present
Asreement shall werminate tmmediately ipso jure,

M




Aprecement

4, TERM This Agreement is effective on ... 2020 (Ellective Date™) and shall cortinue in full force and
cfTect until lerminated in secordance with the provisions ol this Agreement.

5, FLIGIBILITY By exceuting this Agrecment, cach party represents and certilies that it is ¢ligible 10
participate in the PQQ {n relation to the Business Opportunity. Fach party agrees ky take any appropriate pctinn
required o maintain that eligibility and agrees that it will not ke any action that would jeopardize that
eligibility. 1f cither party becomes tneligible 1o bid on or perform the Services. that party shadl promptly notify
the other party, it writing, ol the neligibility.

6. DISCLOSURFE OF CONFLICTS OF INTEREST  Dach party agrees o fully disclose to the other
party any conflict or potential conflict of inferest resulting from or which may result from this Agreement
or under an award of the Prime Contract to COMPANY. Disclosure shall include, but is not limited to, any
conilivt of interest. criminat indictment. government ¢ivil action, governmenl jnvestigation, or nos-
complance with foderal, state, or local statates, ordinances, or regulations. Lach party warvants that if is
not knowingly adversely aflected by any organizational conflict of interest (™ WTY relaed w thix
Opportunity as of the Effeetive Date of this Agreement, Fach party agrees that i it determined that an OC'
exists or may exist during the Term of this Agreement, that party will immediately notify the ather party of
the OCT or potential OCH, and that subsequently the other party may terminate this Agreement by writien
notice to the other party.

7. PROPOSAL PREPARATION COMPANY will be primarily responsible for preparation of the
Propasal and all negotiations with the Client, COMPANY will submit the Proposad and any Best and Final
Otfer ("BAFO™) or uther supplemental material and data to the Client. COMPANY will identity CONDAUENT
as u proposed subcontractor under the Proposal. The parties will werk together o develop a Proposal as
ol lows:
A Effors COMPANY will exert reasonable, good taith efforts to prepare and submit a Proposal that may
result in the award of the Prime Comract to COMPANY, Those efforts shail inchude, but not be limiied to,
any discussions and negotiations with Client concerning the Prime Contract and approval of CONDULNT
as 1 subcontractor under the Prime Contract, as required. 1[ECOMPANY has an opportunity 0 make oral or
wrilten presentations 1o the Client concerning the Proposal, CONDUENT agrees w suppott those
presentations, as requested by COMPANY.,
B, Submission of Proposal Materials and Data  COMPANY is relying on CONDUENT to timely submil
proposal materials and data (including bul not limited to technical, financiak, and cost inlormation) relevant
16y the portion of the Services that may be allocated w CONDUENT for inclusion in the Proposal, inchuding
any exceptions o and understandings or chailications: with respect to the tortns and conditions of the
Opportunity that are requested by COMPANY. Any materinds and data provided by CONDIUENT shall
satisfy the requiterents as documented by CONDUENT in the response 0 the Opportunity, CONDUENT
agrees o provide materials and pricing in a timely manner 5o as 10 allow reasonable time for COMPANY 10
comment and work with CONDUENT (o finalize the Proposal and to incorporate CONDUENT material and
data (inchading but not limited to cost information) into the Proposal, responses 10 questions, or any BATQ,
CONDUENT agrees to make easonable and good efforts o support Proposal activities that may he
reasonably requested by COMPANY in relaiion to that portion of the Proposal related o the Services
provided CONDUENT. COMPANY will keep CONDUENT reasonably advised of changes in the
requirements and the statos ol the procurement.
C. Availability of CONDUENT Personnel  CONDUENT agrees to assist COMPANY with preparing that
portion of the Proposal related to the Services 1o be provided by CONDUENT. CONDUENT agrees 10 make
available gualitied employees, agenes, or consultants to participate in the preparation of the Proposal,
CONDUTNT shall also make available qualified personnel 1o assist with or participate in discussions, oral
presentations, or negotiations with the Chient, as requested by C OMPANY. [Fany CONDUENT employees
ate identitied as “key personnel” or otherwise required to perform ander the Prime Contract, CONDUENT
1
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Agreement

agrees 10 ensuve the availability ol those employees in accordance with the PO and resulting Prime Contract,

D. Cost Proposal  The parties understand and agree that an adjustment in pricing ol the services set oul in
Sehedute A may be necessary in order o achieve the pricing or other Proposal ebjectives most Favorable 10
an award of the Business Opportunity, I the Parties deteriine that an adjustment may be necessary, the
Purtics will negotiate in good faith (o agree on changes in prive, seape, or other factors. 1 the parlies are
anable {0 agree, and ihe Panies (acting reasonably), determine that a viable Proposal, BAFQ, or Primc
Contract, with the participation o CONDUTENT, cannot he submitted to the Client, either Parties may
terminate this Agreement without liability w cither Party by aroviding written notice of termination (o the
other Party.

E. Change ip Reguirgments Both parties recognize that the Client may amend the scope or pricing
requirements during negotiation of a Prane Contract. T any amendment or other maodification materially
changes the services requested by Client the parties agree o negotiate in good faith 1o revise the SOW sl
forth in Attachiment A 1o this Agreement to correspond with. the amendients of the Opporiunity, to submit
BATFQ (if required). and to take all reasonable actions o support the selection ol COMPANY as the prime
contractor and CONDUENT as a subcontracto under the Prime Contract.

8, AWARD OF PRIME CONTRACT

(a) If the prime contract is awarded 10 COMPANY, and COMPANY executes a prime contracl
resulting from the COMPANY'S Prapusal, which propusal incorporates a subcontract with CONDUENT,
the COMPANY will formaiize the subcontract to CONDUENT.

CONDUENT will aceept such Subcontract for the specific arcas of responsibility set torth in the Statenment
of Work, Txhibit A, attached to this Agreement, 10 the extent they are included in COMPANY s contract
with the Clicat,

(b) Tt is agreed that if the prime contract is awarded to COMPANY, COMPANY and CONDUENT,
together with any other COMPANY subcontractors, will act as an integrated team to accomplish the effort
required. Changes Lo the prime contract which increase or decrease the scope of services outlined in the
Suatement of Work, Lixhibit A, atached to this Agreement will be negotiated in good faith by both Partics,

9, COMMUNICATION WITH CLIENT COMPANY shall be responsible for communicating with
the Client concerning the opportunity, the Proposal, any BAFQ, the Prime Contract, and assoctated
negotiations. CONDUDRNT agrees not o initiate any contact with the Client concerning any aspect of this
Opportunity without the prior written conseat of COMPANY. If contacted by the Client about apy aspect
of this Oppostunity, CONDUENT shall prompily inform COMPANY about the contact,

16, RIGHTS IN INVENTEIONS  Unless otherwise required by the Prime Contract, any inventions shall
remain the propesty of the originating party. 1 the Prime Contractor subcontract requires or results in any
joint invention(s), the parties agree (W engage in good faith negotiations t© establish the respective rights of
cach party. Both parties understand and agree that the parties may be required to and shall grant licenses
or ather intellectual property rights to each other or to the Client in accordance with the Prime Contract.

1. TROPRIETARY INFORMATION  The parties understand that, in the course of perlormance under
this. Agreement, ¢ither party may be required o disclose 1o the ather party information of a confidential and
proprictary pature including, but not limited o information provided by or developed tor the Client
("Proprietary information™). The parties agree that disclosuse and protection of Proprietary Information under

(¥E]
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Agrecment

this Agreement shall be subject Lo the terms and conditions ol'the Nondisclosure Agreement hetween the parties
duted June 15, 2020, which is incorporated in this Agreement by reference. Lpon fermination or expiragion of
this Apreement, the receiving party shatl either veturn to the disclosing party or destroy all received Proprictary
Information upon wiitten request from the disclosing pasty, including copies, as direcied by the disclosing
party. The disclosing party may request written certification of destruction.

12, INDEMNIFICATION FOR TORT AND PROPERYTY DAMAGE CLAIMS  kach party agrees 10
defend, indemnify, and hold harmless the other party {and its successors, efficers, direclors, and employees)
from any and all Habilities, chims, and expenses of whatever kind and natare for lass of or damage 1o any real
or tangible personal propesty vccurring in contection with or in any way incident 1o, arising under, or related
w this Agreement, and to the extent cansed by the negligent acts or nepligent pmissions of the indemnitying
party. The indemnified party shall promptly notify the indemnitying party, in writing, of army claim and shull
reasopably cooperate with the indemnifying party in the defense and setdement of the clabm. Thiz Section
shatl survive termination of this Apgreement.

i3, INTELLECTUAL PROPERTY INDEMNITY (COMPANY) COMPANY agrees o indemnify,
defend, and hold CONDUENT (and its successors, officers, direetors, and employees) harmless {from any
and all actions, claims, demands, costs. liabilities, expenses, and damages (including reasonahle attorney
lees) arising out of, related 10, or in connection with, any ¢laim that any of the materials or duta Tornished
by COMPANY for use in the Proposal or BAFQ submitted (o the Client urtder this Agreement constitule
an infringement or misappropriation of any confidemial information, frade secrel, patent, copyrighi.
irademark. trade name, or other fepal intellectual property right of any thivd party. this Section shall survive
termination of this Agreement. Provided that such actions, cluims, dermands. costs, linhilitics, expenscs, and
damages do not arise oul of any action or inaction of CONDUENT.

14, INTELLECTUAL PROPERTY INDEMNITY (CONDUENT) CONDUENT agrees 10 indemnily,
defend. and hold COMPANY (and its successors, officers, directors, and employces) harmless from any
and all actions. claims, demands, costs, Habitities, expenses, and damages (including reasonable atloimey
fees) arising out of, related 1o, or in connection with, any claim that any ol the materials or data furnished
by CONDUENT for use in the Proposal or BAFO submitied o'the Client under this Agreement constitute
an infringertent ot misappropriation of any confidential information, trade secret, patent, copyright,
trademark, trade name, or other legal intelieciual property right ofany third pasty. This Section shall survive
termination of this Agreement, Provided that such actions, claims, demands, costs, liabilities, expenscs, und
damages do not arise out of any action ot inaction of COMPANY.

15, COST; RISKS; LYABILTTTES Fach party shall bear all of the costs. risks. and Habilities incurred by that
party arising out of its obligations and performance under this Agreement, Neither party shall have any right
1o reimbursement, payment, or other compensation of any kind from the other party under this Agreement for
those coss. risks. or liabilities, Fxcept to the extent of the indemnification provisions of Section 12. the
inteltectual property indemnification under Seetion 13 and 14, or any unitithorized use or disclosure of the
other party’s Propriciary Information, NEITHER PARTY SHALL BE LIABLE TO THE OTHER
PARTY UNDER ANY CIRCUMSTANCES FOR ANY ANTICIPATORY OR LOST PROFITS, LOST
REVENUE, SPECIAL, CONSEQUENTIAL, PUNITIVE, EXEMPLARY, INCIDENTAL, OR
INDIRECT DAMAGES OF ANY KIND RESULTING FROM THE PERFORMANCE OF ITS
OBLIGATIONS UNDER THE AGREEMENT.

16. REMEDIES  All remedies avaitable to either party for breach of this Apreement arc and shall be deemed

cumulative and may be exercised separately or concwrrently, The exercise ofa remedy shadl not be an election
of that remedy 10 the exclusion of other remedies available at law or in equily.
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17. TERMENATION

A. Lvents Tricgering Terminadon  This Agreement shail wrminate upon the first oceumrence ol any ong of

the following events (" Terminating Fvent"):
1. Cancellation of the Opportunity or any notiee from the Client that a contract will not be awarded
putswnt w the Opportunity;
2. Notice from the Client that a Psime Contract was definitively awarded to an entity other than
COMPANY;
Wrilten notice from the Cliont stating disapproval of the selection of COMPANY, and such notive is
definitive.

Ll

4. Creatjon of the Subcontract between buth pasties;

5. Suspension or debanment of either party or my declaration by the Client that either party is ineligible
10 conlract with or provide goods or services 16 the Client:

6. CONDUENT or COMPANY hecomes incligible, for any reason, to submit a praposal o to periorm
phder the Prime Contract;

7. Mutual written consent of bolh parties, ncluding agreement not 1o submit a proposal or BAFO;

8. Where the Parties ate unable (o suceessfully negotiate a subeontract in relation 1o the scrvices indicuted
in Exhibil A,
9. Two (2) years after the Eflective Date,
Ripht to Terminale  In addition to the termination provisions of Scetions 7(0) of this Agrecmient, either puty
may terminate this Agreement with no less than five (5) business days prior writien notice to the other party it

t. The other parly jeopardizes the likelihood ol a contract award by acts or omissions including, but not
fimited to failure Lo provide timely materials or data (including but not Timited (o cost information)
for inclusion in the Proposal: loss of swategicatly-valuable ciaployees; or vivktion of federal, state,
or local 1aws or regulations;

7, hreach of the provisions of the Agreement.The other parly experiences substandal fnanciul
difficultics including, but not limited to the inability o pay saluries and benefits to cmployees, which,
in the sole opinion of the terminating party, makes the other party’s ability 1o perform a Prime Contract
or Suhgontract highly unlikely:

3. The other party becomes insofvent; makes 4 general assignment for the penefit of creditors; suftvrs or
permits the appointment of o receiver for its business or assels: becomes subject to any proceeding
under any bankrupicy or insolvency law: or has liquidated its business {voluntarily or otherwise); or

. ‘The partics, afier negotiating in good faith and using all reasonable cfforts to finalize a subcontract,
are unable to reach agreement on the terms and conditions of & subcontract within forty-live (43}
calendar days after receipt by COMPANY of o proposed subcontract from CONDUENT,

I8. ASSIGNMENT  This Agreement shall be binding on the parties and the successors and assipnees of
cach purty. Neither party may assign or otherwise transfer this Agrecment (or any rights, dutics, or obligations
ander this Agreement) except 1o a corporate parent, subsidiary, or affiliate without the prior writlen consent of
the other party (which may not be unreasonably withheld), and any attémpt to make an assignment without this
required prior written consent shall be mlt and void,

Provided thal any assignment of the present egreement or the rights emerging from this agreement o &
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subsidiary or group company shadl not be deemed o constiate a breach of this clause.

19. WAIVER OR FORBEARANCE, Any delay or failure of either patty to insist upon strict performance
of any obligation under this Agreement, o (o excrcise any right or remedy provided under this Agreement,
shall not be a waiver of that party’s right © demand strict compliance with the wrms and conditions of this
Agreement, irrespective of the number or duration of any defay(s) or thilure(s). No term or condition
imposed on cither party under this Agreement shall be waived and no breach by either party shall be exeused
unless that waiver o excuse of a breach has been put in writing and signed by both parties. No waivet in
any instance of dny right or remedy shall constirute the waiver of uny other vight or remedy under (hiy
Agreement, Consent to or forbearance of any breach, nonperformance, or substandard performance of any
obligation under this Agreement shall nol constitute consent to modilication or reduction ol other
oblgations or the forbearanee of any other breach.

20, INDEPENDENT PARTIES  This Agreement shali nod constilute, create, give eflect 1, or otherwise
imply a joim venture, parinership, or other business organization of any kind. COMPANY and CONDULNT
are independent parties and neither shall act as an agent for or partner ol the other for any purpose, and the
cmployees and agents of one party shall not be deemed the employees or apents of the other party. Fach party
shall be solely responsible for payment of all compensation owed to its employees, including payment of any
taxes related to employment and workers compensation insurance. COMPANY shall be solely responsible for
payments to any lower-tier subcontraciors, consultants, or other persons providing goods or services Lo
COMPANY under this Agreement or a Subcontract.

21. NOTICES  Unless otherwise specified in this Agreement, all hotices, requests, or consents required
under this Agreement 10 be given in writing shall be deliveted by hand. first clags mail (postage prepaid),
ar express delivery service o the person indicated below, unless gither party notifies the other party, in
writing, of & change in the designated addressee:

To CONDUENT: To COMPANY:

Alln: At

Conduent State & Local Solstions, ine, Malta Goro Fixed Link Limited
F2410 Milesione Center Drive, Fifih Floor Warchouse 7, 86 Bernard Strect,
Germantown, MD 20876 Marsa, Malia

22, COMMITMENTS Nothing in this Agreement shall grant to either party any right o make commisments,
heyond what is set out in the present agyecment, refated 1o this “opportunity™ ol any kind for o on behalf of
the other without the prior written consent to the other pariy,

23, NONSOLICITATION AND NON-HERE,  Neither purty shatl knowingly solicit, recrolt, hire, or
otherwise employ or retain as a consultant or advisor any employee of the other party who has worked on the
PQQ in refation 1o the Business Opportunity that is the subject of this Agreement afier the Efleedve Date of
this Agreement and for enc (1) year following fermination or expiration of this Agreement without the prior
written consent of the other party. However, this Section shall not restrict the right of either party to solicit or
recruit generally in the media, and shall not prohibit either purty from hiring, without prior written consent, any
curent or former employee of the other party who answers any advertisement or who otherwise voluntarily
applics for hir¢ withoul having been personally solicited or recruited by the hiring party.

24, SEVERABILETY  Ifall or part of any term of condition of this Agreement, or the application of any

o
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werm or condition of this Agreement. is determined by any courl of compelent jurisdiction o be invalid of
anenforceahle 10 any extent, the remainder of the terms and conditdons of this Agreement (other than those
portions determined © he invalid or unenforceable) shall not be allected, and the remaining lerms and
conditions (or portions ol terms or conditions) shall he valid und enforceabic (o the fallest extent permitted by
L. IF a judicial determination prevents the accompiishment of the purpose of tis Agreement, the invalid
werm or condition (or portions of ms ot conditions) shall be restaled to conform to applicable faw and W
refleet us nearty as possible the original intentior af the pustics.

35 HEADINGS  The HEADINGS used in this Agreement are for reference only. ‘The HEADINGS have
no independent legal meaning and impose no ebligations or conditions on the pastics.

6. GOVERNING LAW AND VENUE  This Agreement shall be governed by, interpreted, vonsirued,
and enforced solely and exclusively in accordance with the faws of MALTA. without reference to the
principles of conflict of Taws, and all disputes shufl be adjudicated or otherwise devided solely and
exclusively in the Cowts of tustive of Malta.

28, REPRESENTATIONS AND WARRANTIES
{'he Partics hereby represent and warrant that:
(a} They are duty organized, validly existing and in good standling under the Applicable Taws:

(by The undersigned trave the power to sign and deliver this Agreement and any other documentation
relating therelo and have taken all necessary actions to authorize such exceution, delivery and performance
and to exercise their rights and perlorm their obligations under this Agreement and that the signatories of
this Agreement have all necessary corporate authorizations.

(¢) Fo the best of their knowledge, such execution, delivery and performance do not viokate or conflict with
any applicable faw, deerce, rule or regulations:

(d) To the best of their knowledge, there is no pending or threatened action, suit or arbitration or proceeding
at faw betore any court, tribunal, governmental body, ugency thal is Hkely to affect the ability of the Parties
to perform thelr obligations under this Agreement,

(¢) LCach Party represents and watrants to (he other Party that, (i) neither it nor any of its employees o
officers is an offivial, employee, or active member ol the armed services of Malta: or an official or employee
of the government of Malt, an official ol a political party of the Malta, or a candidate for Malta pofitical
office: and (i) as of the date of exceution of this Agreement and dwring the term of this Agreement, no
government official of Mala. and no official ol any goverament agency ol Malia o instrumentality is o
will becore associated with, or will own or presently owns an interest, whether direct or indirect, in the
Party ot has of will have any legal or heneficial interest in this Agreement.

(1) The performance of this Agreement shall be subject to all applicable laws of the State of Malta, Liach
Party also represents and warrants that it shall not take any action or permit or authorize any action which
may possibly render the other Party liable for a vielation for offering, giving or promising to offer or give,
directly or indirectly, money or anything ol value 10 any olficial of a government, or any employee in the
public and privatc seetor, in ovder 1o assist that Party in oblainiag or retaining or securing an improper
advantage in business. In addition, each party is required to making und keeping books, records, and
accounts in reasonable detail to accurately and fairly reflect the husiness of that party.
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(1) Repularly and continuousty inform the other Party ol any requirements under any apphivable law in the
territovy that direcdy or indirectly will alTeet this Agreement.

{g) Neither Party nor persons or subconractors performing services hereunder shall appear on any ol the
foltowing lists, administered by the United States Government: 1. Bureau of Tndustry and Security, TS,

Department of Commeree, Denied Persons List: 2. Burcau of Industry and Seeurity, U.S. Department of

Commeree, Unverified List; 3. Defense Trade Controls - List of Debarred Parties: and 4. Speciatly

Designated Nutionals, Terrorists, Narcotics TrafTickers, Blocked Persons and Vedsels Tist: 5. Burean of

Industry and Seeurity, Departiment of Commerce, The Eatity List. 1Fcither Party or any such subcontractor
or person is found on such a list, then notwithstanding any other term above, this contract may be terminated
immediately without any lurther obligation o the other Party .

29, ENTIRE AGREEMENT  The contents of this Agreement (including Attachment A and any other
documents specifically incorporated by refercnce in this Agreement) constitute the entire understanding and
apreement between the parties and stpersede any prior agreements, wrilten, or oral, that are not specilivatly
incorporated by reference in this Agreement, The werms and conditivns of this Agreement shall not be amended
except by written agreement signed by both parties.

IN WITNESS WHEREOF, the undersigned authorized representatives of COMPANY and CONDUENT
have executed this Apreement.

Malta Gozo Fixed Link Limited

Abdorized Signature / Mtthorized Signature
Scott Doering Aﬁj 0%, A/ﬁ: (H L1e utTr

b

urcd Si;jy 4
7@;,4}./ nJspETS

od Name /

Printed Name Printed Name
Vice President Director A
Titke Tilg omn

Director B
Titke
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Attachment A
STATEMENT OF WORK

This SoW is based on the information provided by the COMPANY to CONDUENT, regarding the
COMPANY's requirement for CONDUENT to supply and maintain a Vehicle Passenger Detection System
(VPDMS) to support the operation of a new tunnel that will be built by the COMPANY to connect the
islands of Malta and Gozo; effectively replacing the current ferry connection between the two. It is
proposed to be constructed as a single tube tunnel with one lane per direction. tn part the toll fee will
depend on the number of occupants of the vehicle. It is within this context that the following SoW is
defined,

By default, the system will provide the following data Lo the client:

- Classification Type: The number of occupants determined by the system

- Classification Confidence; % of confidence in the result of the algorithm

- Classification Identification: ANPR read-out of vehicle’s license plate

- Time and date: Exact time and date of the vehicle's passage

- System 1D: Unique system identifier

- Location {D: Unigue location identifier

- Direction 1D: Unigue direction identifier

- Lane |D: Unigue lane identifier

- Images: The actual images used for classification as evidence of the transaction; 1front and 1
side image.

CONDUENT SoW consists of:

- implementing the VPDS system to determine the number of occupants in cars; excluding trucks,
busses and heavy goods vehicles, This in accordance with locat regulation, technical feasibility and the
client.

- Provide site-assessment, installation, configuration/setup and support services during and for
the duration of the project,

- Provide the required interfaces to connect the VPDS unit(s) to the COMPANY's back-office.

What is not included in the SoWw:
- CONDUENT is not responsible for the actual post-processing of the collected transactions. Itis
the sole responsibility of the COMPANY to:

o determine the identity of the vehicle owner
o calculate the toll charge based on the provided information
o ensure the road-user is charged accordingly

Note: The hand-off point is the delivery of the transaction records to the COMPANY’s back office system.
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MEMORANDUM OF UNDERSTANDING

rid
This Memorandum of Understanding ("BOU"} is entered into as of .3 Jjune 2020 {the "Effective Tate”), by
and between:

. MALTA GOZO BIMED LINK Lid., having its registered office at Warehouse No. 7, St. Bernard Street, Marsa,
Malta, (hereinafter referred to as “BAGFL"); and

. BAM International B.V., having its registered office at Prinses Beattixlaan 5, 2595 AK The Hague, The
Netherlands, (hereinafter referred to as “BAN")

MIGEL and BAM are hereinafter referred to individually as a “Party” and collectively as the "Parties”.

Whereas the Agency Infrastructure Malta on behalf of the Ministry for Transpori, Infrastructure and Capital
Projects of Malta published on 8 January 2020 3 pre-Qualification Questionnaire {the “PQQ") in connection with
a competitive process for the award of a concession for the design, construction {including the supply and
installation of all mechanical and electrical equiprnent for the entire works, as well as the connection of roads o
existing Infrastructure), maintenance and operation of & tunnel between Maita and Gozo (the “Project”). The
PQO includes certain parameters and reguirements to ke met either directly by the candidates, or indirectly
through third entities.

Whareas MGEL intends to submit a response to the PQQ ("PQQ Response”) which has to include all the
infarmation relating to the entities providing each requirement under the PQQ, in order to alfow the candidate
10 be shortlisted; to such extent, MGFL entered into, and/or is finalizing, preliminary arrangements with
specialized entities for the provision, by such entities, of certain financial and technical requirements under the

PQQ.

wWhereas MGFL wishes to include in the PQQ Response —in addition to the ones summarized above — credibie
references for immersed tunnels and considers BAM as its preferred partner to such extent.

whareas BAM has credible references for immersed tunnels.

Whereas the Parties wish to set forth the process and principles of their collaboration with relation to the PQQ,
subject to the terms and conditions set forth herein.

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth herein, the Partles agree
as follows:

1. Each Party shall be responsible for and bear all its own costs and expenses incurred by it under or in
connection with this MOU, except and unless otherwise agreed in written form by the Parties.

3. MGEL shall, at its own expense, provide all the requirements established in the PQQ.

3. BAM shall, at its own expense, provide its credible references for immersed tunnels for the entire duration
of the competitive process under the PQQ.

4. In the event MGFL is admitted to the shortlist at the end of the PQQ process, the Parties will analyse and
assess the specifications of the bidding process before they continue negotiations or assume any

MOU - batwaen MGFL snd BAM CONFIDENTIAL ’ﬁ page | 1
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10.

11,

commitment further to the ones of this MOU. Any agreement subseguent to this MOU will be signed at each
parties’ own and sole discretion, with no obligation for a Party to enter into any future agreements, In case
the Parties do agree to continue with the ITPD siage, an agreement must be signed before proceeding with
the ITPD stage.

I for any reason, includingdue to a mistake and/or the negligent act and/or omission of any Party, the POCG
submission should fail, no Party shall be liable to the other party for any direct or indirect l0ss, damage, cost
or expense incurred.

For the entire duration of this MOU, the Parties undertake to collaborate on an exclusive basis in relation to
the POQL. If a Party decides to terminate this MOU under Section 11, such Party will not make any proposals
to or agreements with any other person, firmn, legal entity or third parties regarding the Project, directly or
indirectly, without prior written approval of the other Party.

This MOU and any information shared between the Parties shail be heid in confidence by the Parties and not
disclosed by any Party to any other party without the prior written approval by the non-disclosing Party. The
obligations of confidentiality do not apply to information disclosed {i} to affiliates, related compantes,
directors, officers, employees, bankers, accountants, attorneys of other professional or financial advisors of
3 Party (the “Authorised Persons”) on a need-to-know basis in connection with this MOU provided that such
Party informs each Authorised Persons of the confidential nature of the MOU and that each such Authorised
Person agrees to keep this MOU and any information confidential, and (i} in connection with the PQQ
Response.

No Party shall have any liabillty to the other Party based upon, arising from or refated to this MOU, except
for the provisions set forth in Sections 5 {exclusivity), 6 (confidentiality) and 8 {compliznee). In no event shall
any Party be liable to the other Party for any indirect or conseguential damages, such as loss of profits, loss
of business, toss of production, loss of reputation or opportunities or for any special, indirect, incidental,
consequential or punitive damages arising under or related to this MCU.

it is. expressly prohibited for the Parties, their employees or their representatives to provide {or offer to
provide) any type of gift, favour, promise, benefit or offering to any person or company, local or foreign
authorities or government workers, or international organisations, with the aim of persuading them to act
or abstain from acting in the carrying out of their public or private functions to obtain or maintain agreement,
or other irregular beneflt, in favour of any Party. The Parties state that, in all aspects concerning the
development and performance of this MOU, they shall act in accordance with the OECD Guidelines as well
as their own Code of Conduct and, likewise, shall require the observance of such principles by their
employees and the persons dependent on them.

No Party may assign nor transfer, either totally or partially, in any way any of its rights or obligations under
this MOU without the prior written consent of tha other Party, which will not be unreasonably withheld or
delayed.

The invalidity, illegality or unenforceability of any provision of this MOU under any jurisdiction shalt not affect
the validity, legality or enforceabllity of any other provision hereof.

This MOU shall be effective from the Effective Date and it shall remain into effect until 31 bDecember 2020,
This MOU is automatically terminated where either of the following circumstances occur:

- MGEL is not shortlisted at the end of the PQQ process, or

. Ifthe Parties enter into an agreement to proceed with ITPD stage.

!
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12. This MOU shall in al! respects be governed by and construed in accordance with the laws of Malta. Any
dispute or difference between the Parties arising out of or In connection with this MOU shall be notified by
one Party to the other Party. The Parties shall first undertake to resolve the dispute amicably and in good

faith. If the dispute cannot be resolved by the P
by orie Party to the other Party, the dispute shal

arties within two months from the notification of the dispute
i be finally settled in accordance with the Rules of Arhitration

of the ICC by the person appointed by the President of EIBIC. The place of arbitration shall be Geneva,
switzertand, and the language of the proceedings shall be English,

IN WITNESS WHEREGE, the Parties hereto have caused this MOU to be execGied by their respective authorised
representatives to e effective as of the date first set forth above.

MALTA GOZO FIKED LINK Ltd

KMOU - betwaen MGFL and BAM

CONFIDENTIAL

BAM Internatishal BY

T
Signature: S T
Name: [&Z)é'}f’ﬂ/ M«"Méﬁm}
Title: DILECTDE. AD
Date: 04 - ol — 2ol
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