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Reply of the Director of Contracts to the application of Pharma-Cos Limited in terms of Reg.
262 of the Public Procurement Regulations (S.L. 601.03) in relation to the cali for tenders
CT2238/2023 Supplies — The supply, delivery and distribution of incontinence products for
senior citizens and persens with disabilities in Malta

1. Preliminaries

1.1. By means of its application under Reg. 262 of the Public Procurement Regulations, Pharma-
Cos raises the following ten (10) claims:

(i) that Art. 3.2 of the Instructions to Tenderers and the Financial Offer Form are amended so
that supplies are procured in pack not in units (loose items);

(ii) that the procurement of the supptlies in units rather than pack is in breach of the Guidance
for Good Distribution issued by the Medicines Authority:

(it} that the technical offer forms are inconsistent with Art. 1.2, 1.6 and 1.7 of the Technical
Specifications;

(iv) that the authorities must issue clarification notes on the Technical Specifications relating

to the web application (Art. 1.2 and 1.7.1) and that the price for the web application should be
separate from the price of the supplies requested,;

(v) that the contracts should be awarded on the basis of the best pr1ce-qua11ty ratio (BPQR)
instead of the cheapest price;

(vi) that different contracting authorities should not vse different procurement procedures for

the procurement of the same supplies {(with specific reference to call for tenders
SPD3/2022/045 and MGOZ NP 02/2023);

(vii) that the tender is one for services not one for supplies;
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1.2

H

1.3,

2.1.

2.2,

(viii) that there should be a turnaround time from date of order to date of supply;

(ix) there should be service level objectives to ascertain that the service offered by the
contractor is in accordance with required standards;

(x) that the call for tenders should request a licence for the distribution of medical devices.!

Pharma-Cos also requests that two other pending appeals in relation to cali for tenders
SPD3/2022/045 and call for tenders MGOZ NP 02/2023.

In this reply the Director of Contracts shall:
- firstly, state the relevant facts leading up to the filing of this applications;

- secondly, put forward the reasons for the inadmissibity of the application with respect to
claims (if)-(x);

- thirdly, submit that the first claim of Pharma-Cos is unfounded.

- fourthly, submit the reasons why the request for the joinder of the other pending appeals in
relation to other procurement procedure cannot be entertained.

The relevant facts

The Director of Contracts, as the authority responsible for the tendering process, and the

Active Ageing & Community Care, as contracting authority, published the call for tenders in
question on the 11" August 2023.

While the original closing date for submissions of tenders was on the 28% September 2023 this
was first extended until the 19" October 2023 and again until the 31* October 2023.

. Within the Clarification Period a total of five (5) Clarification Notes were issued.

2.4

25

-

2.6.

2.7

-

The Clarification Period ended on the 29" September 2023.

On the 12% October 2023, Pharma-Cos filed an application for the issue of a warrant of
prohibitory injunction before the Civil Court First Hall, with reference number 1960/2023JVC
in the names Pharma-Cos Limited v. Id-Dipartiment Generali tal-Kuntratti et, attempting to
suspend the procurement process (see Doc. DCI).

By its decree of the 12th October 2023, the Civil Court provisionally acceded to the application
for suspension of the procurement process until final determination (see Doc. DC2).

On the 17th October 2023, seeing that Pharma-Cos had disrupted the procurement process, the
Director of Contracts extended the deadline for the call for tenders until the 30th November
2023, by means of Clarification Note no. 6, in order to allow prospective tenderers to react

accordingly after the outcome of the application for a warrant of prohibitory injunction (see
Doc. DC3).

' This Reply shall continue to refer to this numbering since the application of Pharma-Cos fails to clearly
number and specify its own claims,
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2.8.

2.9.

3

3.1.

3.2.

3.4.

3.5.

On the 19th October 2023, Pharma-Cos withdrew its application for a warrant of prohibitory
injunction (see Doc, DC4).

On the 20th October 2023, Pharma-Cos filed the present appeal before this Honourable Board.

Inadmissibility of claims (ii)-(x)

Pharma-Cos raises a total of ten (10) claims in its application. Pharma-Cos makes no attempt
to identify, for each of its claim, one of the five (5) grounds for which the remedy before
closing date of a call for competition may be invoked according to Reg. 262(1) of the Public
Procurement Regulations; that is:

(a) fo set aside or ensure the setting aside of decisions including clauses contained
in the procurement document and clarification notes taken unlawfully ot this stage
or which are proven to be impossible to perform; or

(b) fo delermine issues relating to the submission of an offer through the
government's e-procurement platform; or

{c) to remove discriminatory technical, economic orfinancial specifications which
are present in the callfor competition, in the contract documents, inclarifications
notes or in any other document relatingto the contract award procedure; or

(d) to correct errors or fo remove ambiguities of a particular term or clause
included in a call for competition, in the contract documents, in clarifications notes
or inn any other document relating to the contract award procedure; or

(e) to cancel the call for competition on the basis that the call for competition is in
violation of any law or islikely to violate a particular law if it is continued.

It is only with respect to its first claim (Quantities — Tender document versus reality) that the
application specifically identifies the ground for appealing — that is, Reg. 262(a). For the rest
of the nine (9) claims no legal ground is cited,

. The Director of Contracts submits that this on its own is sufficient for this Honourable Board

to declare the application in admissible with respec to claims (ii)-(x). It is neither the role of
this Honourable Board nor that of the Contracting Authorities to try to elucidate what the
applicant’s claims are.

Even so, and without prejudice 1o the above, the claims (ii)-(x) of Pharma-Cos are inadmissible
because they do not fall within any of the grounds of Reg, 262(1)(a)-(e). It would appear that
this is why Pharma-Cos fails to ground these claims on any provision of law; precisely because
there is no legal basis to put forward such claims.

The case law of the Court of Appeal has already held that the remedy of Reg. 262 cannot be
used by prospective tenderers to interfere in the drafting and desipn of a call for tenders. The
remedy is not an invitation to prospective tenderers for them to offer their views on the call
for tenders. In the judgment Koperattiva Ghawdxija tal-Indafa Pubblika Limitata v. Kunsiil

Regjonali Ghawdex ef (Appeal no. 369/22/1, 26 October 2022, para, 8-9) the Court of Appeal
considered that:
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3.6.

3.7

3.8.

3.9.

Din il-Qorti trid tirrimarka mill-bidu li dawn I-ilmenti ma jolgtux l-interessi tas-socjeta”
appellanti peress illi huma materji ta' amministrazzioni interna, u bl-ebda mod ma
filledu xi drittijiet taghha. Dawn l-allegazzjonijiet ma jolatux il-konkorrenza fis-suq u
ma jaghmbux hsara Iil xi oblafur partikolari ehex japplikaw ghal kulbadd.

F'dan il-kaz, il-Kunsill Regjonali Ghawdex approva bla riservi s-sejha u accetta li jkun
[-awtorita’ kontraenti responsabbli. Peress illi, kif inghad, din is-sefha kienet parti minn
ezercizzju nazzjovali fejn il-gbir tal-iskart ser jieqaf ikun lokali u jsir regjonali, kellu
Jkun hemm koordinazzjoni bein is-sitt Kunsilli Regjonali u dan Il-irwol hadu d-
Dipartiment tal-Gvern Lokali li kiteb it-tender bil-konsultazzjoni tal-Kunsilli Regjonali
b korrispondenza mad-Dipartimens  tal-Kuntvatti, Finalment, ir-responsabbilia’
akharifa hija ta’ kull Kunsill Regjonali, u ghall-fini ta’ din il-kaw#a, dik Ghawdxija Ii
approvat u nidiet il-pro¢ess relattiv. Id-diskussjonijiet, ovwjament, setghu nholqu ghax
kien hemm divergenza ta’ opinjonijiat, pero’, fl-alihar mill-ahhar, sar qbil, forsi anke
kompromessi, u d-dokumenti ghas-sefha nhargu fug ir-responsabbilta’ tal-Kunsill

Regionali Ghawdex Ii sejjer imexxi l-proéess bhala l-awtorita kontraenti.

{emphasis added),

These considerations of the Court of Appeal apply to all of the claims (i)-(x).

Claim (ii) - that the procurement of the supplies in units rather than pack is in breach of the
Guidance for Good Distribution issued by the Medicines Authority:

It is not for Pharma-Cos to decide whether the call for tenders must strictly abide by the
Guidance for good distribution practice in relation to medical devices, which is in any case
simply ‘guidance” and not a binding document. Whether the cali for tenders conforms strictly
to that guidance does not affect the prospective tenderer’s interests or rights; it is siply a matter
of internal administration to decide whether to comply with that Guidance or not.

Claim (jii} - that the technical offer forms are inconsistent with Art. 1.2. 1.6 and 1.7 of the
Technical Specifications:

Pharma-Cos contends that since the technical offer forms do make any mention of the online
web-based application that is requested inter alia in Art. 1.2, 1.6 and 1.7 of the Technical
Specifications, then, there is an inconsistency. Firstly, this suggestion is ludicrous since the
requirements for a web-based application are clearly stated in Art. 1.2, 1.6 and 1.7 of the
Technical Specifications and specific literature has been requested in the Technical Offer
Forms. Secondly, it is not for the prospective bidder to decide how the authorities draft their
call for tenders; and for good reason, since the applicant is evidently under the mistaken
assumption that the Technical Specifications and the Literature List do not form part of the
Tender Document or that they do not constitute binding conditions.

The conditions relating to the web-based application apply to all bidders and the call for
tenders has been issued under the responsibility of the respective authorities, nowhere does
Reg. 262 entitle Pharma-Cos to intervene in the drafting of the Technical Offer Forms.

Claim (iv) - that the authorities must issue clarification notes on the Technical Specifications

relating to the web application (Art. 1.2 and 1.7.1) and that the price for the web application
should be sgparate from the price of the supplies requested:
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3.20.

3.11.

3.12.

Under this claim Pharma-Cos effectively submits questions for clarifications under Reg. 38(2)
of the Public Procurement Regulations, even though the Clarification Period ended on the 29th
September 2023. It is quite suspicious that its questions only arise now. [t is even more
suspicious considering that Pharma-Cos is the incumbent contractor.

Even so, Art. 1.7 of the Technical Specifications are sufficiently comprehensive. The
arguments made by Phanma-Cos are rather intended to tweak the final contract conditions as
it sees fit. Again, the Technical Specifications apply to alt bidders, it is not for any prospective
candidate to dictate how the web-application should function or even to give its opinion on
what the technical specifications should be.

As for its suggestion that the price for the web application should be separate, again, the fact
that the web application must be offered together with the supplies procured is a discretionary

decision of the contracting authority which is not subject to review by this Honourble Board
accrodign to Reg. 262.

Claim (v) - that the contracts should be awarded on the basis of the best price-quality ratig
(BPOR) instead of the cheapest price:

Once again, Reg. 262 does not entitle prospective tenderers to draft the call for tenders
themselves or to decide on how the contracting authority should make its acquistions. The use
of one award criterion instead of another is at the sole discretion of the contracting authority.

The award eriterion applies to all tenderers and does not affect the interests and/or rights of
the Pharma-Cos.

Claim (vi) - that_different contracting authorities should not use different procurement

procedures for the procurement of the same supplies (with specific reference to call for tenders
SPD3/2022/045 and MGOZ NP 02/2023):

Again, if Reg. 262 does not entitle prospective tenderers to decide themselves on how to
organise the procurement procedure it definitely does not entitle themn to force different
confracting authorities to adopt the same procurement practices. The different procurement
procedures are open to all interested economic operators under the same conditions, the fact

that different procedures/contracting authorities use different methods does not affect the
interests and/or rights of the Pharma-Cos.

Claim {vii) - that the tender is one for services not one for supplies:

The tender is issued by the contracting authority. It is its discretion to decide on what it needs
to buy, In this case it has used its discretion to procure supplies not services. It is definitely
not the case that “the Contracting Authority is failing to understand that this tender is for the
provision of service and not ffor the supply of a product”. Tt is rather Pharma-Cos which is
failing to understand its place in this procurement procedure. As the Civil Court First Hall has
held in its decree li-Kamra Maltija ghan-Negozji Zghar u Medji v. L-Onor. Prim Ministru
ef (Warrant of Prhobitory Injunction no. 834/2007/1, 27 July 2007, page 9):

Hunwa principju accettat u mistenni Ii min jaghmel sejha ghall-offerti — kemm jekk ikun
enti privata u kif ukoll jekk ikun enti pubblika jew statali — ghandu kull jedd jaghzel
x'irid. Mhuwx imbolli lil min jista® jressag offerta ftali sejha li jaghzel jew jiddetta
x'imissu jew x’'ma jmissux jacéetta dak jew dik l-enti I Iilu jew lilha ssir l-offerta
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3.13.

3.14,

3.15.

4,1,

4.2,

(bhallikieku I-bejfiegh jista’ jiddetta lix-xerref x'imissu jixtri u mhux x'ghandu bzonn
Jixtri),

This reasoning was adopted by the Court of Appeal in its judgment V.J. Sulomone Pharma
Ltdv. Central Procurement and Supplies Unit et (Appeal no. 336/19, 28 February 2020, page
16).

Claim (viii) that there should be a tunaround time from date of order to date of supply:

Pharma-Cos attempts here to change not only the tendering criteria but the conditions of the
contract to be finally awarded. As has stated in the last preceding point, it is not for any
prospective tenderer to decide what the contracting authority needs to buy. Additionally, the
current call for tenders is not a procedure with negotiation. Should Pharma-Cos dislike the
contract conditions it remains free not to submit an offer.

Claim (ix) there should be service level objectives to ascertain that the service offered by the

contractor js in accordance with required standards:

The preceding comment applies also here. The alleged absence of service level objectives

applies to all tenderers and in no way does it affect the interests and/or rights of the Pharma-
Cos.

Claim (x) that the call for tenders should request a licence for the distribution of medical
devices:

Firstly, the suggestion of Pharma-Cos is irresponsibly given and ill-thought out. The supplies
to be procurement by the present call for tenders do not even seem to fall under the definition
of “medical device” under the Medical Devices Regulation (2017/45). In any case, if an
economic operator has obligations derived from law in the conduct of its business, such as
having the necessary licences to conduct the business, then, a call for tenders need not
necessarily request those same obligations. If there is a legal requirement for the distribution
of incontinence produets to be covered by a licence, then, the contractor must continue to abide
by the law irrespective of whether the call for tenders has reproduced legal requirements.

As such, the absence of any licensing requirement in the tender applies to all tenderers
indiscriminately and does not affect the interests or rights of Pharma-Cos. If, outside of the
call for tenders, there is a legal requirement to be licensed then such legal requirement also
applies to all tenderers.

Claim (i) is unfounded

Turning now to the only claim that has been framed within on e of the grounds of Reg. 262,
that is, sub-regulation (a):

to sef aside or enswre the setting aside of decisions including clauses contained in the
procurement document and clarification notes taken unlawfully at this stage or which

are proven 1o be impossible o perform

Pharma-Cos claims that there is an impossibility to perform the contract since the price is
quoted in units but the economic operators are bound to supply in packs.
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4.3. The call for tenders clearly requests specific quantitites of each items and Clarification Note 4
confirms that the contractor must make available the quantities needed. There is no

impediment for the eventually chosen contractor to supply quantities even if the contractor
himself acquires the items in packs.

4.4. Without prejudice to the above, this seems to be another instance where Pharma-Cos is simply
attempting to redrafl the tender.

5. Pharma-Cos’s request for the joinder of the other pending appeals

5.1. Pharma-Cos has also requested that this Honourable Board hears and decides this present

application together with two pending cases in relation to the call for tenders SPD3/2022/045
and call for tenders MGOZ NP 02/2023.

5.2, Even if the supplies to be procured by means of the other procurement procedures are
incontinence items, they are distinct procurement procedures with different contracting

authorities. They do not even raise the same merits. The request for joinder makes no sense at
all and should be rejected.

For all the reasons given above, the application of Pharma-Cos Limited should be dismissed
and the deposit withheld.

%/L
aniel Inguanez Av, Mark Anthony Debono
daniel ingugnec. 2 @stuicadyocare. mi mark-anthonv.debono. 1@ eov.nig

For the Department of Coniracts
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RIKORRENT! :

[!] Pharma-Ces Limited [C-2804] - Pharma-Cos warehouse 56-58 Triq Anton Cassar Marsa
MRS2294 Malta.

INTIMATI:
[f] Plpartiment tal-Kuntrattl- Notre Dame Ravelin, Florlana FRN 1600

[fi] Ministeru ghall-Anzjanit} Attiva- Palazzo Spinola, 46 Trig San Kristofry, valletta, VLT
1464

EZEKUZZIONE

[1] Clpartiment tal-Kuntratti- Notre Dame Ravelin, Flortana FRN 1600

pandat ta’ Infbizzlonl

Fil-Prim Awla tal-Qort! Civiil

(Rikorrent) Pharma-Cos Limited (C-2804)

kontra

{Irtimati) 1. Direttur Generali tal-Kuntrattl bhala raprezentant tad-
Dipartiment tal-Kuntratti

2. Ministeru ghal- Anzjanita’ Attiva u Hura fil-Komunita’

Rikors ta’ Pharma-Cos Limited [C-2804] irraprezentat minn John Soler detentur tal-karta
tal-identita’ bin-numru 310480M kif debltament awtorizzat:

Jinghad bil-gima u figl kkonfermat bil-gurament:-
(1 -esponent! ghandu interass H jitharsu ljeddifiet tal-esponenti;

It l-esponenti, sablex jikkawtela d-drittifiet tleghw, Jixtieq izomm bintimati, jew
minn minnhom milk

JSkompli I-process tas-sejha Supplies - The supply, delivery and distributlon of incontinence
products for senlor citizens and persons with disabllities in Malta - Active ageing and
community care bin-numry CT2238/2023 [minn hawn il-quddiem ‘is-Sefha’] ufjew jkompli
fiddekorr l-perjodu ghall-gheluq tas-sejha ufjew jilga’ Lofferti ghas-sejha, bl-gheluq ta’ din
Iistess is-sejha nhar il-31 ta' Ottubru 2023;

i Hntimati, jew minn minhom, nhar k41 ta’ Awwissu 2023, hargu sejha pubblika
bin-numru ta' referenza CTz238/2023 Supplies - The supply, delivery and distribution of
incontinence products for senior citizens and persons with disabilitles in Malta - Active ageing
and community care [kopja tal-iema ged tigi hawn annessa ummarkata bhals Dak PCi]:

Il ssocjeta’ rikorrenti, bil-hsieb 1i tikkompeti u tissottormetti l-offerta taghha,
intavolat numru ta' talbiet aj termini ta' artikolu 38 tal-L.S. éotr03, firrigward tal-
specifikazzjorijiet indikati fis-sejha;



[IKOMPLI]

1lli s-s0éjeta’ esponenti se tigl ppregudikata jekk Mintimat ma’ figl inlbit kif Inghad
hawn fug;

Il al termini tal-artlkolu 875(2) talkap 1z taldigljtet ta’ Malta In vista talfatt I
hemm perlkolu serju u imminent! u irrimedjabbli, din -Onorabbll Qortl gleghda tigl
mitluba sabfex tilga dan itmandat provizorjament i dana taht dawk [provvedimantl li
hekk [idritha xterqa u opportuni. IR

1

.uJ..J N
@
!
_pﬂ. Matifew Parls &

matthew@dalliparis.com
189, Marina Sultes, Marina Street, Pleta’

Prokuratur Legall

12 06T 208

Mum
tkkenfermat quddleml bil-gurament wara I grajtla -kontenut, u fil-prezenza ta!

Bhala xhud ta' i-ldentlta, u pprezentat minn
PL. P Sagw
&‘.Lm.\r -
DN
m.au\_.m&e..ﬁ RS

A
I

PR .
Mandat ta* Inibizzjoni
REPUBBLIKA TA' MALTA
MANDAT TAL-QORTI
Lit ' Marizxall tal-Qrati

BILLI e pprezentat ir-rikors ta* huwn fug, u jirrikarm elemenit mehtioga skond il-ligi ghell-ordnijiet
infraghriiti;

. Inti, ghaldeqshekk, fug ixvilcors imnemni, ordnat K, b'kopja X taghti 1a’ dan itmendat lill-imsemmi
intimat, inti ghandek iztomm lill-Intimat milh jaghmed il-hwejeg imsemmija fl-imsemmi xikors i hvwns

Py

tn® hrara gher-rikorrent, taht H-pieni 1 thedded it-ligi ghol min jongqos;

U weara 3 taghmel dan, u jekd tiftage’ ma' xi xkiel feiekuzzjoni 1a’ don il-mandst, inti ghandek
tgheraf sminonfih Jil din i-Qorti.

Mophti mi
bix-nishda te* . . Duttur tal-Lidl,
) tal-Qort howe fug imsemmije.
@rier. Joarne Vajs Cuschler; Eﬂ D
1um, jumte L

0
nor. Joanna Vella Cusehleyy Lip



i ghal parti minn dawn it-talbiet, Fntimati jew minn minhom, ma’ wiegbux u
ghalhekk baqaw inadempjenti sal-gurnata ta’ dan il-mandat [ara domanda numru 3, li
naqghat minghajr twegiba annessi u mmarkati bhala Dok PC2], biex b’hekk huwa fatt |i d-
dokument tas-sefha huwa ambigwu [ta’ langas partijiet minnu};

I1li jinghad li ai termini ta’ artikolu 38(2) tal-L.S. 601.03, l-awtoritijiat kontraenti ged
jinghataw dritt Irragjonevoli li jirrispondi ghal tali talba sa “mhux aktar tard minn sitt jjiem
qabel it-terminu perentorju stabbilit biex jigu ricevuti l-offerti™;

i s-sodjeta’ rikorrenti temmen I dan id-dritt tal-awtorita’ kontraenti, gieghed jilledi
d-drittijiet ta’kandidati porspettivi, nkluz tas-soéjeta’ rikorrenti, u dana stante i kwalsiasi
Iment dwar sejhiet pubblici ghandhom isiru ai termini t&’ artikolu 262 tal-L.S. 601.03, “fi-
ewwel zewg terzi tai-imien allokat fid-dokument tas-sejha ghat-tfigh tal-offerti”, u per
konsegwenza mhux permess li s-socjeta’ rikorrenti [ufjew kull kandidat prospettiv] tressaq
ilment u tinghata rimedju effettiv dwar tali risposta, kif ikkontemplat fid-Direttiva
2007/66/XE tal-Parlament Ewropew u talkunsill tal-n ta' Dicembru 2007 li temenda d-
Direttivi tal-Kunsill 86/665/KEE u 92/13/KEE fir-rigward tat-titjib fl-effettivita ta’ proceduri
ta’ revizjoni dwar l-ghoti ta’ kuntratti pubblici;

i jinghad Ii, artiklu 2 tad-direttiva tghid b’mod car hafna li,
Article 2 Requirements for review procedures

1. Member States shall ensure that the rneasures taken concerning the review
procedures specified in Article 1 Include provision for powers to:

(a) take, at the earliest opportunity and by way of interlocutory procedures,
interim measures with the alm of correcting the alleged infringement or
preventing further damage to the interests concerned, including measures to
suspend or to ensure the suspension of the procedure for the award of a public
contract or the implementation of any decision taken by the contracting
authorfty;

() either set aside or ensure the setiing aside of decisions taken unlawfuily,
including the removal of discriminatory technical, ecoriomic or firancial
specifications In the invitation to tender, the contract docurnents or In any
other document relating to the contract award procedure;

i in sintezi, l-ilment tas-sodjeta’ rikorrenti huwa :

L-EWWEL Oblaturi ghandhom fissottomettu talbiet ghall-
informazzjoni entru terminu fiss, izda lawtorlta
kontraenti ghandhom sa’ mhux aktar tard minn sitt
ijiem qabel it-tterminu perentorju stabbilit biex jigu
ricevuti l-offerti sabiex iwiegbu [artikolu 38(2) tal-L.S.
601.03];



IT-TIENI Is-sitwazzjoni odjerna, minkejja varji kjarifici, numru
minnhom bagaw ma’ gewx imwiegha, u lawtorita’
kontraenti skont il-ligi tista tibga’ hekk inadempjaneti
sa sitt ijiem gabel I-gheluq tas-sejha, f'dan il-kaz tfisser
sal-25 ta’ Otturbu 2023;

IT-TIELET Kandidati prospettivi pero, kellhom sal-5 ta' Ottubru
2023 sabiex jintavolaw oggezzjonifijet taghhom ai
termini ta" artikolu 262 tal-L.S. 601.03, u ghalhekk [-
ebda oggezzjoni ma’ tista titressaq dwar ir-risposti
tat-talbiet li ma’ gewx imwiegha;

IR-RABA’ llli ghathekk huwa car li ma’ jezisti l-ebda rimedju
effettiv, minkejja dak indikat fid-Direttiva 2007/66/KE
tal-Parlament Ewropew u talkunsill tal1t ta’
Dicembru 2007 §i temenda d-Direttivi tal-Kunsilt
89/665/KEE u o2/13/KEE firrigward tat-titjib fl-
effettivitd ta’ proceduri ta’ revizjoni dwar l-ghoti ta’
kuntratti pubblici;

IL-HAMES 1llli minhabba n-nuqqgas ta’ risposti u abbazi tad-
dispozizzjonijiet tal-artikoiu 38(2) tal- L.S. 601.03, ir-
rikorrenti tpoggew fli-impossibilita’ li jiksbu rimedju
effettiv. lli fug dan il-punt, i-Qorti Ewropeja tkellmet
diversi drabi fuq dan il-punt’, fosthom Francevich and
Bonifaci vs ttaly {1991} fejn jinghad illi Stati Membri
ma’ jistawx jpoggu permezz talligi domestika lil
offerenti f'diffikulta ecessiva jew l-impossibilita’ i
jinkiseb rimediju effettiv;

llli s-socjeta rikorrenti temmen i ma’ hemm |-ebda raguni valida u sufficjenti li
timmerita li t-talbiet tas-socjeta’ rikorrenti bagaw mhux imwiegha, u per konsegwenza d-
drittijfiet ta’ kandidati prospettivi [inkluz dak tas-socjeta’ rikorrenti] ged jigu mittiefsa;

Illi ulterjorment jinghad Ii minkejja dak indikat fis-sejha li, sal-4 ta’ Ottubru J023
kienu ser jinghataw ir-tisposti kollha [ara tabella mahruga mid-dipartiment hawn annessa
u mmarkata bhala PC3] risposta ghad-domanda numru 23 fundamentali tas-socjeta’
rikorrenti ma’ inghatax, liema domandafrisposta tbiddel kompletament ir-rekwiziti u I-
prezz ahhari [{i huwa the only criteria for award - criteria 6] ~ biex b'hekk id-drittiliet tal-

' Joined Cases C-46{93 and 48/93 Brasserie du p&cheur v Bundesrepublik Deutschland and The
Queen [ Secretary of State for Transport, ex parte Factortame and Others {1956]

2 Joined Cases C-6f90 and C-9/90 Francovich and Bonifaci v 1taly [199t]
3 4Will the beneficlaries receive full packs or will they receive the combingtion of fuli packs and Joose nappies,
Kindly confirm?* - Clarification Note No. 4



kandidati prospettivi gew kornpromessi - dwar dan il-punt, il-Qorti Ewropeja tal-Gustizzja
fil-kaz C-230/02 Grossmann Air Service [2004] EU:C2004:93. diga giet mitluba sabiex taghti
l-gudizzju taghha, fejn intqal li, “the detailed procedural rules governing the remedies
intended to protect rights conferred by EU law on candidates and tenderers harmed by
decisions of contracting authorities must not compromise the effectiveness of Directive
89/665”;

I ghall-kull buon fini jinghad Ii Lintimati ghandhom kuntratti vigenti, ufjew jista’
jsiru ulterjorment proceduri ta’ direct order mas-socjeta’ rikorrenti ufjew ma’ terzi sabiex
jingdew kif jixtiequ, u ghalhekk ma’ hemm |-ebda perikolu li Hintimati, hjew minn minnhom,
ser jisplccaw minghajr provvista tal-prodotti mixtieqa, u per konsegwenza ma’ hermmm |-
ebda pregudizzju li lintimati ser issofri konsegwenza ta’ dan il-mandat;

i ghalhekk huwa Car u manifest §i, dan il-mandat jilhaqg ir-rekwiziti necessariji b'mod
kurnututtiv, inkwantu Pharma-Cos Limited ghandha jedd prima facie, kif ukoll il-pregudizzju
li gieghed jinholeq huwa wiehed irrimedjabbli, bil-konsegwenza li minghajr i-hrug ta’ dan
i-mandat, il-jedd tar-rikorrenti ser jitnehha darba ghal dejjem u b’mod irrimedjabbli;

Hli s-soéjeta’ esponenti se tigi ppregudikata jekk Hntimat ma’ jigix inibit kif inghad
hawn fug;

i ai ) termmi tal-art:kolu 875(2) tal- kap 2 tal Iigl]iet ta' Ma]ta in v:sta tal-fatt E:

hew@dalliparis.com
arina Suites, Marina Street, Pieta’

Prokuratur Legali

llum
Ikkonfermat quddiemi bil-gurament wara li grajtlu I-kontenut, u fil-prezenza ta’

Bhala xhud ta’ l-identita, u pprezentat minn




Qorti Civili - Prim Awla
Onor, Imhallef Dr Joanne Vella Cuschieri
B.A., Mag. Jur. (EUR.LAW), LL.D.

Fl-Atti  tal-Mandat ta® Inibizzjoni Nru:
1960/23JVC

Pharma-Cos Limited (C-2804)
V&
Direfttur Generali tal-Kuntratti bhala raprezentant
tad-Dipartiment tal-Kuntratti et
Hlum 12 ta’ Ottubru 2023;
II-Qorti,

Rat it-talba ghall-hrug ta' mandat ta' inibizzjoni;
Tilga' t-talba provizorjament;

Tordna notifika tieghu lill-kontro-parti bi zmien hamest (5) ijiem ghar-risposta
Jjew sad-data tas-seduta skont liema tigi l-ewawvel.

Tappunta r-rikors ghas-smigh ghal nhar il-Hamis 19 ta’ Ottebru 2023 fil-

10:40pm.
Fir Onor. Imhallef Dr Joanne Vella Cuschieri Cora Catania
Imballef Deputat Registratur
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DIPARTIMENT TAL-KUNTRATTI ‘@%%‘“‘ DEFARTMENT OF CONTRACTS
Nofre Dame Ravelin = Notire Dame Ravelin
Floriana FRN1600 ~ MALTA. Floriana FRN 1600- MALTA
‘Telephone: (0355) 23781001
e-Mail:  info.contracts@gov.mt
websiter  waww.eontracis.govant

CT2238/2023
174 October 2023
Clarification Note No. 6

To all prospective bidders

CT2238/2023 — SUPPLY, DELIVERY AND DISTRIBUTION QF INCONTINENCE
PRODUCTS FOR SENIOR CITIZENS AND PERSONS WITH DISABILITIES IN MALTA ~
ACTIVE AGEING AND COMMUNITY CARE

Reference is made to the above-captioned tender for which the deadline for submission of offers
i 31/10/2023 at 9.30am.

The Contracting Authority would like to inform prospective bidders that the ¢fT in caption is being
suspended due to a warrant of prohibitory injunction 1960/2023.

The new deadline for submission of offers is going to be extended to 30/11/2023 at 09.30am.

All other tender documents, conditions and requirements, which are not superseded by this
clarification remain in place,

Jacqueline Gili (signed)
f/Director General (Contracts)
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Qorti: CIVILI, PRIM AWLA - QORTI CIVILI, PRIM" AWLA
Gudikant/ii. ONOR. IMHALLEF JOANNE VELLA CUSCHIERI
Mandat numru: 1960/ 2023
Numru fil-lista; 33
Partijiet: PHARMA-COS LIMITED vs DIRETTUR GENERALI TAL-KUNTRATT! ET NOE
Data: 19/10/2023
Meta ssejjah il-mandat,
Deher Dr Daniel Inguanez ghad-Direttur intimat.
II-Qorti rat in-nota ta' cessjoni tas-socjeta’ rikorrentl.

[I-Qorti tastjeni milli tiehu konjizzjoni ulterjuri tal-mandat.

Mandat cedut.

Cora Catania
Dep. Reg.



