PUBLIC CONTRACTSREVIEW BOARD
Case No. 348

GHPST/1022/10
Tender for the Supply of Flourescine Ophthalmic Strips

This call for tenders was published in the Govemin@azette on 9October 2010.
The closing date for this call with an estimateddpet of €13,189.53 was the®9
November 2010.

Three (3) tenderers submitted their offers.

Cherubino Ltd filed an objection on the™0une 2011against the decision by the
Ministry of Health, the Elderly and Community Caoedisqualify its tender
submission as technically not compliant and to meoend award to V.J. Salomone
Pharma Ltd. since unable to strip open offered autttompromising sterility.

The Public Contracts Review Board composed of Mre@l Triganza as Chairman,
Mr Edwin Muscat and Mr Carmel Esposito as membervened a public hearing on
Wednesday, ? December 2011 to discuss this objection.

Present for the hearing were:

Cherubino Ltd

Dr Francil Basile Cherubino Legal Representative
Mr Thomas Dimech Representative

V.J. Salomone Pharma Ltd

Mr Christopher Treeby Ward Representative
Ministry of Health, the Elderly and Community Care
Government Health Procurement Services

Adujdicating Board

Ms Miriam Dowling Chairperson
Ms Josette Camilleri Secretary
Mr Mark Debono Member
Ms Antonia Azzopardi Member
Mr Franco Mercieca Member



After the Chairman’s brief introduction, the appell company’s representative was
invited to explain the motives of his company’seadijon.

Dr Francil Basile Cherubino, legal representati’€loerubino Ltd, the appellant
company, made the following submissions:

Vi.

by letter dated 23June 2011 the Government Health Procurement Servic
had communicated to his client that the companifer evas not successful
since one was unable to strip open item offerelaut compromising
sterility;

his client held that the contention of the conirartuthority was unfounded
and, to reinforce its claim, the company had sobgtiher information from
its overseas supplier, HUB Pharmaceuticals, a raedventity in this field,
which in turn submitted that:

“The HUB Pharmaceuticals Bioglo strip is properlpened by
following the directions on the box, then our sigpgnaintained in a
sterile form. The instructions indicate that thgopapouch is to be
torn about the midway point of the pouch by teaeagh side of the
pouch towards the middle without tearing the stigelf. The one end
is held between two fingers of one hand and therahd held
between two fingers of the other hand and pulleattad his leaves

you with holding the exposed end of the strip kizet not been touched
by human hand because you are holding part of thelp and the
"non" dye end of the strip with the dye end expaddle other end.”

what, apparently, happened was that, in openingttifg the contracting
authority’s users did not follow the instructionismlayed on the product such
that it was being opened from the upper part instédrom the middle part
of the pouch;

if opened according to instructions, the strip vadondtain its sterility, which,
admittedly, was essential since the strip was oseithe patient’s eye;

his client’s representative, also present at tlaihg, offered to perform a
demonstration on his lap top to the Public Consr&stview Board and to the
members of the adjudicating board as to the proyagrthe product the
company he represented was offering was to be dpane

contended that his client’s product was fully coiapi and the cheaper one at
€11,583.

Ms Miriam Dowling, chairperson of the adjudicatibgard, informed the Public
Contracts Review Board that, albeit Ing. Karl Fgray CEO, Central Procurement
and Supplies Unit — Ministry of Health, the Eldealyd Community Care, was
supposed to attend the hearing, yet, although dendlicated that he would be
present he failed to turn up at the hearing.



At this point the Chairman made it clear that thdlR Contracts Review Board did
not take lightly the attitude of witnesses not tnghup at its hearings when notified to
do so and warned that the Public Contracts Revieardhad the legal means to
compel a witness to attend its hearing. The Pubdictracts Review Board was
making it clear that, in future, it will not be &shting any similar behaviour by Ing.
Farrugia and, should this happen again it will behthe powers it has been vested
with in order to ensure that its operations aredrway arbitrarily disregarded by any

party.
Mr Franco Mercieca, a member of the adjudicatingrdpremarked that:

a. he could not recall whether the appellant’s 100arstrips were provided in
their original box but he confirmed that as an ea&dr he was not given the
instructions as to how the item offered by the #ppecompany had to be
opened;

b. the 100 pouches provided by the appellant compaarg wiven out to medical
staff, the ultimate users, to try them out andgéeeral comment they
received from these users was that they generathptained that, on tearing
the upper part of the pouch, the strip came intdaxd with their fingers and,
thus, the sterility was compromised; and

c. he did not exclude the likelihood that the staffontsed the sample strips
provided by the appellant company opened themarséime manner as they
used to open such strips that had hitherto beend®d to them, namely by
tearing open the upper part of the pouch insteadeomiddle part and thus
compromising the sterility of the strip.

Ms Dowling remarked that the instructions as to howpen the pouch containing the
strip was made available by the appellant companipdging the appeal and she
even went through the original tender submissiothefappellant company but could
not trace these instructions.

Dr Cherubino stated that the instructions as to tmapen, which he claimed must
have somehow been submitted with the tender sulunjssas not, in itself, a
technical specification, namely, his client dideafall, provide the item requested up
to specifications, so much so that the tender decuimiid not stipulate that the
product had to be opened in a particular manner.

Mr Thomas Dimech, also representing Cherubino pétformed a brief laptop
demonstration to the Public Contracts Review B@audi to the members of the
adjudicating board as to how this strip should pened.

Mr Mercieca remarked that the contracting authosibpld not be contrary to the use
of the strips provided by the appellant company tiat they have been furnished
with these specific instructions as to how thepsthad to be opened which, as
demonstrated, did not appear to compromise thaityterf the strips.

At this point the hearing was brought to a close.



This Board,

having noted that the appellant’s company, in tesfitbe reasoned letter of
objection dated 3bJune 2011 and through the verbal submissions hariteg

the hearing held on thé“December 2011, had objected against the decision b
the Ministry of Health, the Elderly and Communitgr€ to disqualify its tender
submission as technically not compliant and to meoend award to V.J.
Salomone Pharma Ltd. since unable to strip opesredfwithout compromising
sterility;

having noted the appellant firm’s representativasres and observations
regarding the fact that (a) by letter datedf 2Bne 2011 the Government Health
Procurement Services had communicated to the ampeldbmpany that its offer
was not successful since one was unable to stap @pm offered without
compromising sterility, (b) the contention of thentracting authority was
unfounded and, to reinforce its claim, the complaag sought further information
from its overseas supplier, HUB Pharmaceuticalsw(tat, apparently, happened
was that, in opening the strip, the contractindnarity’s users did not follow the
instructions displayed on the product such thaii$ being opened from the upper
part instead of from the middle part of the poud),if opened according to
instructions, the strip would retain its sterilityhich, admittedly, was essential
since the strip was used on the patient’s eyaghéappellant company’s
representative, also present at the hearing, affierperform a demonstration on
his lap top to the Public Contracts Review Board @nthe members of the
adjudicating board as to the proper way the prothectompany he represented
was offering was to be opened, (f) the appellanmany’s product was fully
compliant and the cheaper one at €11,583 and ¢gh#tructions as to how one
should open a pouch was npér se a technical specification and, as a
consequence, no one could deny that the appelbampany had provided the item
requested up to specifications, especially in amrsition of the fact that the
tender document did not stipulate that the protadtto be opened in a particular
manner;

having considered the contracting authority’s reprgative’s submissions,
namely that (a) evaluators were not given the urg$itons as to how the item
offered by the appellant company had to be opeigdhe 100 pouches provided
by the appellant company were given out to meditadf, the ultimate users, to
try them out and the general comment the evaludtoand received from these
users was that they generally complained thatearirtg the upper part of the
pouch, the strip came into contact with their firsgand, thus, the sterility was
compromised, (c) one could not exclude the likeddhthat the staff who used the
sample strips provided by the appellant companyeg¢hem in the same manner
as they used to open such strips that had hitheea provided to them, namely
by tearing open the upper part of the pouch instédlde middle part and thus
compromising the sterility of the strip, (d) thetructions as to how one should
open the pouch containing the strip was made dtailay the appellant company
on lodging the appeal and (e) the contracting aiitha@ould not be contrary to
the use of the strips provided by the appellantgamy now that they have been
furnished with these specific instructions as tavtioe strips had to be opened



which, as demonstrated during the hearing, dicappear to compromise the
sterility of the strips,

reached the following conclusions:

1. The Public Contracts Review Board does not tak#liighe attitude of witnesses
not turning up at its hearings when notified tosdcand warned that it had the
legal means to compel a witness to attend its hgarFurthermore, the same
board was making it clear that, in future, it witit be tolerating any similar
behaviour by Dr Karl Farrugia and, should this reappgain, it will avail of the
powers it has been vested with in order to endakits operations are in no way
arbitrarily disregarded by any party.

2. The Public Contracts Review Board agrees with fipeelant company’s
contention, namely that what, apparently, happeveithat, in opening the strip,
the contracting authority’s users did so from tpper part instead of from the
middle part of the pouch.

3. The Public Contracts Review Board, whilst acknowlad that the instructions as
to how one should open the pouch containing the sts made available by the
appellant company on lodging the appeal, yet @ atmcurs with the appellant
company’s claim that the instructions as to how simeuld open a pouch was not,
per se a technical specification and, as a consequerncene could deny that the
appellant company had provided the item requegted 8pecifications,
especially in consideration of the fact that theder document did not stipulate
that the product had to be opened in a particukarmar.

4. This Board also acknowledges the fact that theraotihg authority would not be
contrary to the use of the strips provided by gheedlant company now that they
have been furnished with these specific instrustiasmto how the strips had to be
opened which, as demonstrated during the hearidgyal appear to compromise
the sterility of the strips.

In view of the above this Board finds in favourtioé appellant company and
recommends that, apart from the appellant companfies being reinstated in the
tendering process, the deposit paid by the latteulsl be reimbursed.

Alfred R Triganza Edwin Muscat Carmel Esposito
Chairman Member Member

9" December 2011



