PUBLIC CONTRACTSREVIEW BOARD
Case No. 346
CT/2174/2010; DH/1688/08
Title: Tender for the Supply of a Full Field Direct Digital Mammography Unit

and a Stereotactic Biopsy Unit

This call for tenders was published in the Govemin@azette on 2DAugust 2010.
The closing date for offers was®6&ctober 2010.

The estimated value of this tender was €600,000.
Four (4) tenderers had originally submitted thivie {5) offers.

Messrs Triomed Ltd filed an objection ofi September 2011 against the decision of
the Department of Contracts to recommend tenderdcateaFuji Italia Srl.

The Public Contracts Review Board composed of Mrefll Triganza as Chairman
and Mr Edwin Muscat and Mr Joseph Croker as memtmrgened a meeting on
Wednesday 11 November 2011 to discuss this objection.

Triomed Ltd

Dr John Gauci Legal Representative

Mr Alex Vella Representative

Mr Carmel Cascun Representative

Engineer OKkis Arissian Representative of Hatdgorporation
Fuji Italia Srl

Dr Antoine Cremona Legal Representative

Dr Julianne Portelli Demajo Legal Representative

Mr Giovanni Valtorta Representative

Ministry of Health, the Elderly and Community Care (MHEC)
Dr Adrian Mallia Legal Representative

Adjudicating Board:

Dr Nadine Delicata Chairperson
Mr Joseph Psaila Member

Mr Mario Caruana Member

Mr Mark Borg Member

Ms Carmen Harkin Secretary

Department of Contracts
Mr Nicholas Aquilina Representative



After the Chairman’s brief introduction, the appell company’s representative was
invited to explain the motives of the company’seuijon.

Dr John Gauci, legal representative of Triomed thé, appellant company made the
following submissions:-

Vi.

Vil.

by letter dated™ September 2011, his client was informed by the@aor
General (Contracts) that the company’s bid wassnotessful as it was not
the cheapest offer and that the tender was reconedeior award to Fuji
Italia Srl as the cheapest compliant bidder;

the recommended tender was not technically compdisithe machine offered
was not upgradable to the Tomosynthesis featuveaasequested:

a. under ‘The Dedicated Mammographic Unit’ (g) ‘OtHdmage 38) of
the tender document it was stated that “Tomoswmhshould be
included”; and

b. by way of Clarification No. 2 dated"8ctober 2010 which stated:

“Furthermore with respect to Tomosynthesis, thisis
required to be included in the offer. However, ti@chine
offered must be able to include the Tomosyntheatsiife via a
simple upgrade, and shall not involve changinghefrmachine
completely should the Government opt to instaf the
future”

Tomosynthesis was not a trade name but it waseadf/pechnology or

process consisting of a number (15 or so) of ssteesmages, each taken at a
slightly different angle along an arc across theabt, whereby what was
hidden behind a fibro-glandular tissue in one imiagght be visible in another
if the angle is slightly different. This processsameery useful in detecting
cancer at its early stage;

there were four tenderers, three of whom were tabtéfer the Tomosynthesis
upgradability with the exception of the recommentiadierer;

in its submission dated I2ctober 2011 in reaction to the letter of appdw, t
recommended tendering company conceded that theaolt offered did not
use the Tomosynthesis technology but used a difféeehnology, namely the
Fuji stereo digital mammography (SDM) which theamenended tenderer
claimed was a equivalent;

the technology offered by the recommended tendeoeked in such a way as
to produce two images of the breast from two déiferangles which would
create an impression of a 3D so much so that otdédhen wear a pair of
special spectacles to see the image in 3D;

the solution offered by the recommended tendererdifferent from what
was requested so much so that it could not offendsynthesis upgradability
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viii.

whereas his client’s Hologic proposal did include tipgradability feature to
Tomosynthesis technology as, repeatedly, requéstide tender
specifications;

the recommended tenderer also failed to seek dicddion from the
contracting authority in this respect, namely that company’s solution was
not upgradable to the Tomosynthesis technology; and

a UK National Health Service (NHS) booklet titleigial Breast
Tomosynthesis’ issued in September 2010 indicatadmost UK suppliers
did offer Tomosynthesis but not Fuji;

Dr Adrian Mallia, representing the contracting autty, made the following
remarks:-

a.

the appellant company was not disqualified durimgddjudication process
but what happened was that the appellant compafigswas not the
cheapest;

what had to be determined was whether the endtrefSibth solutions,
namely the Tomosynthesis technology proposed bgppellant company and
the SDM technology proposed by the recommendecetendwvere equivalent;

the contracting authority deemed that both techgiekowould, in the end,
produce the same output;

page 38 of the tender document and the eventudicdéion made no explicit
reference to equivalent solutions but requestedoBymthesis technology.
Nevertheless, one had to note that page 35 ottiget document in bold
print read as follows:

“Where in this tender document a standard is quatésito be
understood that the contracting authority will aptequivalent
standard. However, it will be the responsibilitytioé respective
bidders to prove that the standards they quotedegravalent to the
standards requested by the contracting authdrity

in drawing up tender specifications, the contractanthority had to be careful
to indicate its requirements in all necessary tkehait then it had to leave the
door open for different solutions that would proelwequested outcome;

Tomosynthesis and SDM were, in fact, different psses; and

a contracting authority was obliged by regulatitmaccept a solution that
produced the requested output even if throughreiffieprocesses.

Dr Joseph Psaila, a member of the adjudicatingdyasder oath, gave the following
evidence:-



I.  both the Tomosynthesis and the SDM technologieg &eceptable to the
contracting authority;

ii.  the aspiration of the contracting authority wag,thrathe future, it would have
the technology whereby one could spot, so to sayething hidden behind a
cloud and for that purpose the contracting autharsied the term
‘Tomosynthesis’ in the tender document;

iii.  the contracting authority included the Tomosynthegigrade in Clarification
No. 2 so that it would avoid the expense of hattneplace the equipment in
the event it opted to move on to the Tomosynthtesisnology; and

iv.  he confirmed that, albeit the Tomosynthesis teatgpoproduced images
similar to those of a CT Scan and that the Fujitsmh did not operate on the
same lines, yet, what the contracting authority aféex was a 3D output.

Mr Mario Caruana, another member of the adjudicgtioard, remarked that the
contracting authority was, ultimately, after 3D igireg and it turned out that all
bidders provided 3D imaging even if by means dfedént technologies.

Dr Gauci pointed out that one was not dealing witferent standards — as provided
for in page 35 of the tender document - but onedeading with different
technologies and, in his letter of objection, hd bi#ed from an online article
promoting the Fuji solution that state@iie Fuji approach marks a departure from
in-depth imaging with tomosyntheses.”

The Chairman Public Contracts Review Board rematkatione had to adjudicate
with the information presented at the closing atthe tender, namely #60ctober
2010, and one should not take into account teclgreddhat developed since then
otherwise one would be shifting the goalposts.

Dr Antoine Cremona, legal representative of thememended tenderer, made the
following submissions:-

a. his client’s solution did not have the Tomosynteeggrade;

b. according to the tender document, the contractutlyaity was, effectively,
procuring a 2D Mammography Unit and not a unit Witlmosynthesis, if
anything, with an upgrade feature for the future;

c. it was the duty of the contracting authority towlnap the specifications to suit
its precise requirements but, in so doing, it sti@lllow the market to propose
the solutions/processes that would satisfy thogeirements. Also, it should
certainly not present its requirements in such g agto fit a particular
product to the exclusion of the rest;

d. at page 38 of the tender document, under ‘Advaikeadures’, it was stated,
among other things, that:



“Compatibility with advanced features in developnaat
telemammography (the provision for rapid transnuenf images)
and various forms of 3D reconstruction will alsoreguired to be
installable at a future date”;

e. the ‘various forms of 3D reconstruction’ includéx fTomosynthesis, which

f.

was one of the processes whereby one obtained a@Bimg, and other
processes, such as the SDM offered by Fuji, thatwise, led to the same
result, namely, 3D imaging, or even better; and

what the contracting authority had in mind was aplgbility to 3D imaging.

At this point Dr Psaila (a) confirmed that the ‘Asthced Features’, besides the
computer aided detection (CAD) included also 3nstruction which reinforced
the need for Tomosynthesis and (b) considered Sbiualify as one of the ‘various
forms of 3D'.

Mr OKkkis Arissian, Managing Director of Hologic Europe, under oath gave the
following evidence:-

the tender document was very clear in its requirgmand took into account
its future needs;

Tomosynthesis technology represented an additiooafor diagnostic work
in the best interest of the patient as it encongzhasprecise technique that
gave particular results;

Hologic could have offered cheaper machines butkvhiere not upgradable
however Hologic offered a machine that was upgraleée® Tomosynthesis
technology as requested by the client;

the Tomosynthesis technique produced images ubags svith a specific
degree more or less similar to a CT Scanner anthdiyng at the slices, one
could isolate the micro-classifications or a paiac disease whereas the other
techniques originated from the video industry veligrone would take two
images and to analyse them one had to wear spgasses; and

Tomosynthesis technology had been approved bydbd &nd Drug
Administration (FDA) and by European bodies whigménded rigorous tests
and he called upon the other competitors to produch approvals with
regard to the products offered.

Dr Psaila remarked that, at the time, he was narewf any finished trials — there
were some still in progress - that demonstratetidha technique was superior to the

other.

Dr Gauci concluded by saying that:

a) contrary to what Dr Cremona was claiming, literatwas available that

demonstrated that Siemens and General Electricditgred Tomosynthesis
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b)

d)

f)

technology and so did at least six other firms no@eid in an NHS
publication titled ‘Digital Breast NHSBSP Publiaati No. 69’
Tomosynthesis’ and that proved that Tomosyntheas ot a trade mark but
a technology used by different manufacturers;

no evidence had emerged that the solution proplmgdide recommended
tenderer was upgradable to Tomosynthesis technplogy

the recommended tenderer did not ask for a clatiba prior to the closing
date of the tender as to whether its proposal, lwhiycits representative’s
admission at the hearing, was not upgradable tooBgnthesis, was in line
with what the contracting authority had in mind;

the contracting authority had to stick to its resjuaes laid down in the tender
document and it was not acceptable that it woulderaplate developments
that occurred in the sector during the 12-montli@dation period since that
would shift the goalposts;

the contracting authority was asking for a machipgradable to a particular
technique and, as a consequence, the onus was oecttmmended tenderer
to convince the contracting authority that its preg was equivalent to the
Tomosynthesis technology, even though, accordigy tBsaila there was no
way how to compare the two systems; and

in the circumstances, the award to Fuiji ItaliasBiduld be withdrawn and the
tender awarded to his client.

On his part Dr Cremona concluded that:-

a)

b)

what was being procured through this call for teedeas a mammographic
unit and not Tomosynthesis technology;

the upgradability to Tomosynthesis technology meanapgrade to 3D
imaging which was not achievable solely through ©eymthesis technology
so much so that under ‘Advanced Features’ at p8gd ghe tender document
reference was made to ‘various forms of 3D’ andithigso because the
contracting authority was obliged to consider défe alternatives that would
lead to the requested result; and

his client’'s submission was considered administedyfiand technically
compliant and thus, having overcome those hurtiestemaining criterion
was the price and at that his client’s offer was¢heapest.

Dr Mallia concluded by stating that that what ol o deliberate on was whether
the decision arrived at by the contracting autlgosés a reasonable one. He added
that the evaluation board was obliged to considanalents and it had found the two
offers submitted by the recommended tenderer andpbpellant company as having
met its requirements.

At this point the hearing was brought to a close.
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This Board,

having noted that the appellant’s company, in tesfrtbe reasoned letter of
objection dated 30September 2011 and through the verbal submissiaiie
during the hearing held on the"Lllovember 2011, had objected against the
decision of the Department of Contracts to recontender award to Fuiji Italia
Stl;

having noted the appellant firm’s representativasres and observations
regarding the fact that (a) the appellant compaay informed by the Director
General (Contracts) that the company’s bid wassootessful as it was not the
cheapest offer and that the tender was recommdndegvard to Fuiji Italia Srl as
the cheapest compliant bidder, (b) the recommeteteder was not technically
compliant as the machine offered was not upgradaltlee Tomosynthesis
feature as was requested, (c) Tomosynthesis was tnatle name but it was a
type of technology or process (a process whiclerg useful in detecting cancer
at its early stage) consisting of a number (150910$ successive images, each
taken at a slightly different angle along an amoss the breast, whereby what
was hidden behind a fibro-glandular tissue in anage might be visible in
another if the angle is slightly different, (d) teevere four tenderers, three of
whom were able to offer the Tomosynthesis upgrdithakiith the exception of
the recommended tenderer, (e) in its submissiceddbB?October 2011 in reaction
to the letter of appeal, the recommended tendexngpany conceded that the
solution it offered did not use the Tomosyntheschhology but used a different
technology, namely the Fuiji stereo digital mammpbgsa(SDM) which the
recommended tenderer claimed was a equivalerihgfdechnology offered by the
recommended tenderer worked in such a way as tupectwo images of the
breast from two different angles which would creamtampression of a 3D so
much so that one had to then wear a pair of spsp&dtacles to see the image in
3D, (g) the technology offered by the recommene@adé¢rer did not offer
Tomosynthesis upgradability, (h) the recommendaddeer also failed to seek a
clarification from the contracting authority in $hiespect, namely that the
company’s solution was not upgradable to the Tomit®sis technology, (i) one
was not dealing with different standards — as mredifor in page 35 of the tender
document - but one was dealing with different tedbgies and, in his letter of
objection, he had cited from an online article pobdimg the Fuji solution that
stated The Fuji approach marks a departure from in-deptiaging with
tomosyntheses. j) the recommended tenderer did not ask for afidation prior
to the closing date of the tender as to whetheritposal, which by its
representative’s admission at the hearing, wasipgitadable to Tomosynthesis,
was in line with what the contracting authority haanind, (k) the contracting
authority had to stick to its request as laid dowthe tender document and it was
not acceptable that it would contemplate develoga#rat occurred in the sector
during the 12-month adjudication period since thatild shift the goalposts, (1)
the contracting authority was asking for a machipgradable to a particular
technique and, as a consequence, the onus was oecthimmended tenderer to
convince the contracting authority that its propegas equivalent to the
Tomosynthesis technology, even though, accordiiy tBsaila there was no way
how to compare the two systems and (m) the appaltanpany’s submission was
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considered to be, administratively and technicalbmpliant and thus, having
overcome those hurdles, the remaining criterion thhagprice and at that the said
appellant company’s offer was the cheapest;

having considered the contracting authority’s repngative’s submissions,
namely that (a) the appellant company was not digigd during the

adjudication process but what happened was thatgpellant company'’s offer
was not the cheapest, (b) what had to be determwasdvhether the end result of
both solutions, namely the Tomosynthesis technofisgposed by the appellant
company and the SDM technology proposed by themawended tenderer, were
equivalent, (c) the contracting authority deemexd bHoth technologies would, in
the end, produce the same output, (d) albeit p&g# the tender document and
the eventual clarification made no explicit refaremo equivalent solutions but
requested Tomosynthesis technology, yet one hadtethat page 35 of the
tender document in bold printter alia, stated thatWhere in this tender
document a standard is quoted it is to be undetstbat the contracting authority
will accept equivalent standard. However, it wi the responsibility of the
respective bidders to prove that the standards thmted are equivalent to the
standards requested by the contracting authdtite) in drawing up tender
specifications, the contracting authority had tacheeful to indicate its
requirements in all necessary details but thendttio leave the door open for
different solutions that would produce requesteid@me, (f) Tomosynthesis and
SDM were, in fact, different processes, (g) a attng authority was obliged by
regulations to accept a solution that producedeqeested output even if through
different processes, (h) the aspiration of the ramting authority was that, in the
future, it would have the technology whereby oneld@pot, so to say, something
hidden behind a cloud and for that purpose theraotihg authority used the term
‘Tomosynthesis’ in the tender document, (i) thetcacting authority included the
Tomosynthesis upgrade in Clarification No. 2 sd thavould avoid the expense
of having to replace the equipment in the eveapied to move on to the
Tomosynthesis technology, (j) albeit the Tomosysithéechnology produced
images similar to those of a CT Scan and that thiesblution did not operate on
the same lines, yet, what the contracting authevéayg after was a 3D output and it
turned out that all bidders provided 3D imagingreifdoy means of different
technologies and (k)X confirmed that the ‘Advanced Features’, besities t
computer aided detection (CAD) included also 3nestruction which

reinforced the need for Tomosynthesis anad@nsidered SDM to qualify as one
of the ‘various forms of 3D’;

having also given due consideration to the recontieeénenderer’s
representative’s submissions, namely that (a) dicerecommended tenderer’s
solution did not have the Tomosynthesis upgradea¢bording to the tender
document, the contracting authority was, effectivprocuring a 2D
Mammography Unit and not a unit with Tomosynthe$ianything, with an
upgrade feature for the future, (c) whilst it wias tuty of the contracting
authority to draw up the specifications to suigtscise requirements yet, in so
doing, it should allow the market to propose thietsans/processes that would
satisfy those requirements, (d) the ‘various fooh3D reconstruction’ included
the Tomosynthesis, which was one of the procesbkesealny one obtained 3D
imaging, and other processes, such as the SDMedftey Fuiji, that, likewise, led
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to the same result, namely, 3D imaging, or evetehge) what the contracting
authority had in mind was upgradability to 3D imagand (f) the recommended
tenderer’'s submission was considered administigiteved technically compliant
and thus, having overcome those hurdles, the rengaaniterion was the price
and at that his client’s offer was the cheapest;

* having also considered Mr Arissian’s evidence,ipaldrly, his claim that (a) the
tender document was very clear in its requiremantstook into account its
future needs, (b) Tomosynthesis technology reptedean additional tool for
diagnostic work in the best interest of the patesitt encompassed a precise
technique that gave particular results and (c) gioloould have offered cheaper
machines but which were not upgradable howeveogioloffered a machine that
was upgradeable to Tomosynthesis technology agséegl by the client,

reached the following conclusions:

1. The Public Contracts Review Board feels that temelgunirements are set by the
contracting authorities and not by the biddersthiatl regardless of the fact as to
whether a participating tenderer is in full agreatneith the content or not, such
tenderer has to abide by such terms and conditibngthermore, if a bidder is in
doubt about the tender specifications or if oneappsal represents a departure
from what is required by the contracting authoritye should seek clarifications
prior to submitting one’s offer.

2. The Public Contracts Review Board argues that gundazhtion board has to
evaluate and adjudicate a tender on informatiosguied by participating
tenderers at the closing date of the tender, ittsitance, the 360ctober 2010.
As a consequence, this Board opines that the adjtioin board should not have
taken into account technologies that developeckedinen — in so doing this ended
up by goalposts being shifted. Undoubtedly, wialdtnowledging that scientific
research is an ongoing process, yet this Boariddsaavare that there are specific
applicable terms and conditions, as well as tiram#s, within which one is
expected to deliver.

3. The Public Contracts Review Board acknowledgestment of the inclusion
of ‘Advanced Features’ (page 38 of the tender damtinwhereinjnter alia, it
was stated that compatibilityvith advanced features in development are
telemammography (the provision for rapid transnusnf images) and various
forms of 3D reconstruction will also be requireda® installable at a future ddte
yet, through a clarification note, reference nad@ed § October 2010, any
possible misinterpretation of what was being retpte®/as overcome when it was
stated thatwith respect to Tomosynthesis, this is not requiceldle included in
the offer. However, the machine offered must I @hinclude the
Tomosynthesis feature via a simple upgrade, antl sbainvolve changing of the
machine completely should the Government opt talinsin the futuré. The
fact that the appellant company’s claim, namely tha ‘Fuji approach marks a
departure from in-depth imaging with tomosynthésess, not only not contested
by all the other parties involved, but was, actyatbnfirmed by the
recommended tenderer's own admission that histisolution did not have the
Tomosynthesis upgrade, cannot pass unnoticed ingpthiat the recommended
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tenderer’s offer was not in line with the contragtauthority’s own specifications
which placed emphasis on the fact tithe“machine offered must be able to
include the Tomosynthesis feature via a simple agjr

4. This Board agrees with the point raised by the r@mting authority’s
representatives, namely that it was the duty ottiv@racting authority to draw
up the specifications to suit its precise requinets@nd that, in so doing, it should
(a) allow the market to propose the solutions/psees that would satisfy those
requirements and (b) certainly not present itsireguents in such a way as to fit a
particular product to the exclusion of the resbwéver, the Public Contracts
Review Board also acknowledges the fact that tisesecertain level of flexibility
which one may implement in similar circumstancegdéy due to the fact that the
parameters should be cleab‘initio’ and not expected to change once the process
would have already been launched. All tendererstiparticipate within a
context of level playing field with a clear visiof what a contracting authority is
substantially after. This Board feels that, allogié has to reiterate the
circumstantial proviso of an ever evolving scientffeld of research, yet one
should not be expected to abide by what a contrgetiithority could have in
mind (upgrading to 3D imagingine qua nopbut what was actually manifested
(tender document including clarifications ..tH& machine offered must be able to
include the Tomosynthesis feature via a simpleagjy and an evaluation board
is duty bound to evaluate on tangible, traceabéeiéipations, terms and
conditions.

5. The Public Contracts Review Board feels that thereating authority could
have established more varied, flexible and equadiyissible selection and award
criteria ‘ab initio’ and these would have allowed ample flexibilityeatluation
and adjudication stage.

In view of the above this Board finds in favourtleé appellant company and, apart

from being in the tendering process, it also recemas that the deposit paid by the
said appellant company should be reimbursed.

Alfred R Triganza Edwin Muscat Joseph Croker
Chairman Member Member

239 November 2011
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