PUBLIC CONTRACTSREVIEW BOARD
Case No. 334

MCC/272/2010 - Tender for the Provision and Management of Catering Services at the
M editer ranean Conference Centre

This tender was published on the 16th August 20it avclosing date of the 5th September
2011. Following the successful compliance withAlgeninistrative Criteria, the tender will be
adjudicated to that bidder offering the highesafiaial consideration not below €400,000 per
annum.

Objection filed bylsland Caterers Ltdgainst the decision of the Mediterranean Conferenc
Centre to adjudicate the tender submission madedoythia Palace Hotel Company Ltd
(CPHCL) administratively compliant, when it shotiave been disqualified.

The Public Contracts Review Board composed of Mepb Croker as Acting Chairman, Mr
Edwin Muscat and Mr Carmel Esposito as membersemed a public hearing on Monday ™7
October 2011 to discuss this objection.

Present for the hearing were:

Isand CaterersLtd (ICL)

Dr Adrian Delia Legal Representative
Mr Winston J. Zahra Managing Director

Mr Kenneth Abela Representative

Mr Raphael Cauchi Representative

Mr Claudio Bondin Representative

Dr Veronica Galea Debono Legal Representative
Dr Matthew Pulis Legal Representative

Corinthia Palace Hotel Company Ltd (CPHCL)

Dr J. J. Vella Legal Representative
Dr K Briffa Legal Representative
Mr J Fenech Representative

Mr S Bajada Representative

Mr J Borg Representative

M editerranean Conference Centre (MCC)

Dr Peter Fenech Chairman MCC
Evaluation Board

Major Alfred Cassar Reynaud Chairman

Dr Chris Balzan Member

Mr Anthony Cachia Member

Ms Anita Portelli Secretary



After the Acting Chairman’s brief introduction, thppellant was invited to explain the motives
of his objection.

Dr Adrian Delia, obo ICL, the appellarstated that by letter dated™September 2011, ICL had
requested the disqualification CPHCL from the teimdgeprocess for the following reasons:-

i. the tendering process was governed by the tendemaent, the Public Procurement
Regulations and previous PCAB/PCRB decisions;

ii.  his client was not objecting because CPHCL wasenttled to do business on its own or
to enter into joint ventures;

iii.  reference was made to the following provisionsheftender document:-

Clause 4: The Operator will not be permitted toigests rights and obligations under
the catering agreement by any title whatsoevewhiole or in part, to any third party
nor shall it associate in any way, any other persoth it in the operation of the
catering services in terms of the catering agreem®hould the Operator be a
company, the share transfer or increase in shardingl of the company without the
authorisation of the MCC will bring about the imnige termination of the contract.

Clause 5: The Operator will be prohibited from ugithe MCC or any part thereof, for
any reason other than for the purpose of puttirgehtering agreement into effect. The
Operator will also be prohibited from operating lisisiness in partnership with third
parties or ventures.

iv. reference was also made to the letter of reply BCL dated 19 October 2011,
particularly to the extract of the minutes of thealed Meeting of CaterMax Ltd held on
the 12" November 2010 with regard to the MCC Tender whiedd as follows:-

The Board was advised that the long awaited tefatethe provision of catering services
at the MCC has now been formally announced ancdasilihe operating term of this
contract will be limited to 5 years commencing fr@ctober 2011.

Mr D'Alessandro noted the importance for CaterMaoé awarded this contract, as

apart from the business that is expected to bergégekfrom this venue, expected to be in
the region of €1.2 million per annum, whoever wins tender will automatically gain
access to other supplementary business that isggekeover and above the base business
produced at the MCC. Moreover, the caterer thatsahis contract will gain visibility

and will automatically control a segment of busgedere there is limited competition.



In view of a limitation in the tender document dexiag tenderers to have a minimum 5
years experience in the catering field, CaterMg@ea#icipation and its chances to
compete on a level playing field have been regtict not severed.

For this reason it was agreed that:

CPHCL will, if it so wishes, submit an offer indagdent from that of CaterMax Limited.
This bid will be made on the Company's own accotthe with Recital C of the
Shareholders' Agreement dated 2 August 2010;

Dr Joseph J. Vella will be commissioned to makeasgntations to the Board of MCC
demanding a confirmation that CaterMax's tendensigision will be considered,
irrespective of the fact that it does not haveradifive year experience in the field. Dr
Vella will make reference to CaterMax's Sharehadland managements' experience in
the event catering industry, which by any measuoeeds the minimum five year
experience limitation.

Dr Vella will also seek clarifications from MCC evhat weighting will be given to the
four parameters that have been identified as fogypart of the financial bid within
the tender process. These latter financial paransetegether account for 50% of the
overall bid points.

v. CPHCL might argue that those minutes referredst@inst tender submission and not to
the second tender submission which was the subiebts appeal;

vi. the original tender had been cancelled and reisswmdever, tenderers who had
participated in the first call for tenders wereagithe option to either retain the tender
submission presented in the first process or eksgept a fresh tender submission. His
client in fact had participated in the second fmlltenders with his original tender
submission presented in connection with the firetess;

vii.  from the minutes of the Board Meeting of CaterméxXitresulted that Catermax Ltd
wished to secure this contract but it lacked thie fiears experience since it had been set
up only one year prior to the issue of the tendelr therefore, it was decided that CPHCL
should participate in this tendering process bez#@usad 40-year experience in this
sector;

vii. inits letter of reply dated f0October 2011, CPHCL had indicated that as a mafter
fact the Shareholders' Agreement, by virtue of WiaterMax Limited was set up,
clearly stated that:

The business activity of the Compdngmely CaterMax Limitedjomprises the
operation of catering event service activities &l &s conference catering, and

any ancillary business that the shareholders carsighpropriate (the



Xi.

‘Business") in Malta. The Parties also wish to esekhe possibility of bringing
their outside catering capacities together for eévaatering and venue catering
management contracts. The Parties acknowledgehigshall not operate so as
to limit the ability of CPHL(Corinthia Palace Holdings Limitedy CG
(CaterGroup Limitedjrom pursuing these activities independently whiees

believe that the event would be better served kypainty.

his client was not objecting to CPHCL’s contractught to submit a tender but what his
client was objecting to was that CPHCL was misre@néing facts by discarding the
event whereby it had surrendered the catering basito CaterMax Ltd so much so that
the personnel identified by CPHCL were in factehtd to CaterMax Ltd, not to mention
also CPHCL'’s own line of defence;

the submission of a few invoices was insufficientdémonstrate that CPHCL was still
involved in the catering business after the settipgf CaterMax Ltd and it would later
on be demonstrated that outside catering event&0f@r more persons were to be carried
out by CaterMax Ltd; and

the fact was that at the closing date of the terdaterMax Ltd had the capability to
undertake this contract but not the experience gdse2CPHCL had the experience but
not the capability and therefore, if CPHCL werd&awarded this contract it would have
to assign it to CaterMax Ltd, something which taeder conditions prohibited.

Dr Peter Fenech, chairman MCC, explained that:-

a.

an independent adjudicating board had been appooy®CC to evaluate the tender
submissions;

the adjudicating board had found CPHCL and ICL clieng;
clauses 4, 5 and 21 had been included in this tedw®iment for the past 10 years or so;

the provisions of the tender document were intetddeshsure that the catering services
offered at MCC would be up to a five-star confeeenentre; and

clause 4 was meant to prohibit the assignmenteo€timtract, even through share
transfer, clause 5 dealt with joint venture or thing and clause 21 dealt with
administrative documentation whereby the tendeadrtbh demonstrate his experience
and to propose the staff compliment and submiC{e of senior staff.

Major Alfred Cassar Reynaud, chairman of the adjafiing board (second), remarked that:-

a.

CPHCL participated in the second call for tenders;



b. at one point of the evaluation process, someonafreamn the attention of the
adjudicating board that a complaint had been recewith regard to the eligibility of
CPHCL and the adjudicating board then felt thahituld refer to the advice datetf 2
May 2011 given by Attorney General himself to tloatd that adjudicated the tenders
submitted in the first tender process regardingrtexpretation of clauses 4 and 5 of the
tender document. The issues MCC raised with therA¢y General (AG) were the
following:-

(copy of the AG’s advice was handed out to theested parties at the hearing)

The MCC has issued a tender for the concessiats ahiering facilities. The
tender document provides that:

“The Operator will not be permitted to assign itghits and obligations under
the catering agreement by any title whatsoevewhiole or in part, to any third
party nor shall it associate in any way, any otperson with it in the operation
of the catering services in terms of the caterigge@ment. Should the Operator
be a company, the share transfer or increase inednading of the company
without the authorisation of the MCC will bring alitthe immediate
termination of the contract.

The Operator will be prohibited from using the MG€Cany part thereof, for
any reason other than for the purpose of puttirgdhtering agreement into
effect. The Operator will also be prohibited fropeoating its business in
partnership with third parties or ventures”.

We would be very grateful if you could provide ughawyour interpretation as
to whether the said clauses would preclude a tendieym entering into any
arrangements with third parties for the use ofatslities or for the use of the
services of its employees.

The advice of the AG read as follows:-

In my understanding it is important in these casedistinguish situations of
partnership in business from other contractual telaships which only consist of
commitments to supply goods or services to thestend

It is natural that any tenderer making a bid foethperation of a catering or other
business activity would have thought out and cosltedrarious elements involved in
putting that operation together including the sypphain of the goods and services
and of any expertise which may have to be contdagtg. In doing so the tenderer
might have also considered it beneficial to entgo ielaborate long term agreements
with suppliers in order to ensure a steady supplgands and services at a
competitive price. In this scenario the tenderdt assumes all the business risk of the
venture and the only risk taken on by his suppl®their own risk of not getting paid in
the event that they have given goods or servicesetit to the tenderer and he
becomes illiquid.



A situation of partnership or association the running of the business, as contemplated
in the quoted clauses of the tender document diffem the above scenario in that the
third party actually gets directly involved in thenning of the business and assumes the
business risk in whole or in part. | understand theuses as being aimed at

prohibiting the unauthorised transfer of the bussé whole or in part and not as
clauses in any way concerned with regulating thepsuchain of the proposed
operation.

| therefore advise that the quoted clauses do netlpde a tenderer from entering into
contractual arrangements with third parties for thee of their facilities by the tenderer
or for the use by the tenderer of the servicedethird parties’ employees or business
expertise. (Dr Peter Grech — AG)

. according to that advice, the adjudicating boamisaered that the tender conditions did

not exclude a tenderer from using the servicebiad parties and therefore CPHCL was
eligible to participate in the tendering process;

. CPHCL and ICL were the two main local catering smr\providers and both were

considered eligible to run the five-star servicguested by MCC; and

. the adjudicating board carried its evaluation nopablic pronouncements but on the

tender documentation submitted and in the caséPbf@L it was declared that all
employees operating at the MCC would be personirthlecCorinthia Group.

Dr Joseph Vella, obo CPHCL, made the following sigsions:-

the objection raised by ICL was untimely becauseai$ envisaging a scenario where if
his client were to be awarded the contract he woatde allowed to assign the contract
or to enter into a joint venture with a third pattpwever, the process had not reached
that stage yet;

the tendering process was at the stage wheredhersiwere being evaluated
administratively as to whether they were eligildeparticipate in line with the conditions
laid down;

there was no doubt that CPHCL, given its 40-ye@eedrnce in the catering sector, was
capable of undertaking this contract;

CPHCL's association with Vassallo Group had nothimdgo with this tendering process
and, for the same reason, he was not going torgagh the similar association between
Island Group and Buttigieg Holdings (another caigfirm);

as already indicated earlier on at the hearinthensetting up of CaterMax Ltd, CPHCL
had retained the right to undertake catering cotgran its own whenever it was



Vi.

Vii.

considered expedient to do so and the press statenasle on the occasion of the launch
of CaterMax Ltd did not in any way contradict that;

the appellant’s claim that CPHCL was misrepresegrtie facts was repelled because the
crux of the matter was that in the CaterMax Ltdrehalders agreement CPHCL had
retained the right to operate independently incitering business and proof had been
given of this activity with the presentation of ages; and

the evaluation had to be carried out only on thesbaf his client’s (second) tender
submission and not on public statements or onethéetr submissions in connection with
the first call for tenders which had been cancelled

Dr Delia expressed the following views:-

a.

b.

the tenderer was CPHCL and not Corinthia Group;

reiterated that CPHCL had every right to take pathe tendering process but it should
have been disqualified at administrative evaluasiage;

the press statement launching CaterMax Ltd, stat@dng other things, that:

Last year, the Vassallo Group set up Catergroup¢lvincludes Cateressence,
Catermeals and now CaterMax - the joint-venturénlite Corinthia Group.
CaterMax will now take over and consolidate all theside catering business of
the two groups of companies, already making CateriMa strongest catering
player on the market.

CPHCL would have been eligible to participate iis ender but prior to handing over its
catering business to CaterMax Ltd; and

evidently the adjudicating board was not differatitig between CPHCL, Corinthia
Group, CaterMax Ltd and so forth.

Major Alfred Cassar Reynaud, under oath, gavedhewing evidence-

confirmed that the bidding company was CPHCL,

confirmed that the AG’s advice was sought by thairgerson of the adjudicating board
set up in connection with the first call for tenster

at one stage of the evaluating process that hearaducting, the board was informed
that the Chairman MCC had received a complaint fflGinregarding the ineligibility of
CPHCL, which apparently was similar to the comgliaised during the first tendering
process and so the adjudicating board referreldetG’s advice that had been obtained
in that instance;



Vi.

Vii.

his board had considered the complaint in the lighthe AG’s advice and the tender
submission of CPHCL and it found that CPHCL wagible;

CPHCL indicated in its submission that all empls/@ere Corinthia employees;

to Dr Delia’s reference to document datédSkeptember 2011 issued by CaterEssence
Ltd to “To Whom It May Concern” wherein it was sdtthat should CPHCL be awarded
the MCC contract Mr Edward D’Alessandro, an empéogé CaterEssence Ltd, would be
seconded to CPHCL to render his services at MCGtdted that according to the tender
submission Mr D’Alessandro was an employee of GbrnEvent Catering Ltd; and

the profiles indicated that Mr Andrea Lattughi, cg@®ns manager, was an employee of
Corinthia Event Catering, and Ms Rowena Spitetesaxecutive, as an employee of
Corinthia Event Catering.

Mr Christian Borg, a representative of the Emplogtrend Training Corporation (ETC), under

oath:-

presented the ETC lists of employees as on 5/9ittliregard to CaterEssence Ltd,
CaterMax Ltd, Cater Group Ltd (no registered emeé&s), and Corinthia Palace Holding
Ltd (no registered employees);

confirmed that:

Mr Edward D’Alessandro was employed by CaterEsséite
Mr Andrea Lattughi wsa employed by CaterMax Ltd

Mr Jose de Silva was employed by CaterMax Ltd, and

Ms Rowena Spiteri was employed by CaterMax Ltd

Dr Vella asked if Mr Borg could provide the sam&mmation with regard to companies within
the Island Group for the sake of parity of arms sghpon Dr Delia rebutted that it was his client
who had lodged the appeal however his client woaikkke no objection if the request put forward
by Dr Vella were to be entertained by the ETC. O@fia went on to present two documents
showing how Island Caterers Ltd and CaterMax Ltdevgructured.

Dr Peter Fenech, chairman MCC, under oath, gavéotlosving evidence:-

a. during the first independent adjudication exerdmsewas informed that the board

required legal advice whereupon he personally abediethe AG, Dr Peter Fenech, to
assist in the matter, however, he was never awahe=assue and he did not see the AG's
advice;

. during the second tendering process he had dirdctedeference could be made to the

first tender process since, not to duplicate papdaoand effort, bidders were given the
option to participate in the second call for teisdeith their same tender submission
presented in the first call for tenders;



c. during the adjudication of the second tendering@ss he, as chairman MCC, received a
written complaint from ICL questioning the eligiibyl of one of the bidders and he
replied to ICL in the sense that the evaluation gtdkin course and if ICL would feel
aggrieved by the eventual decision then it coultehacourse to appeal — at the same
time he had informed the adjudicating board segyebds Anita Portelli, that he had
received ICL’s complaint;

d. the composition of the second adjudicating board airely different from that of the
first process that had been cancelled;

e. earlier on he had given the scope behind the immiusf clauses 4, 5 and 21in the tender
document, however, it was not his role to give pimion on or to interpret the advice of
the AG, that was role was assigned to the adjudgdioard; and

f. the wording of clauses 4 and 5 was meant to prebentontractor from assigning the
contract, or part thereof, and to enable the MC(&tain control over the contractor even
in the event of share transfer, which was sub@®€C clearance.

The Acting Chairman PCRB informed those presetiteaahearing that the PCRB only
summoned witnesses which it retained necessaitgribyanatters on its behalf but the PCRB
did not summon witnesses on behalf of third parties

Mr Gerald Borg, managing director of various indagtoperations/companies of CPHCL, under
oath, gave the following evidence:-

i. he had been employed by CPHCL for over 14 Xearshanmlas present at the meeting of
the Board of Directors of CaterMax Ltd held or"Iovember 2010 since he was one of
the directors;

ii. in spite of what the press statement indicated, CIPHised to and still was acting as an
outside caterer as clearly stated in CPHCL's réplye letter of objection and,
particularly, as per CaterMax Ltd shareholderseagnent;

iii.  catering personnel, among them Mr Andrea LattughiJose de Silva and Ms Rowena
Spiteri, were employed with CaterMax Ltd howevershh employees could take up more
than one job at the same time;

iv.  conceded that at the time of tendering for thisiemt CPHCL did not actually have the
bulk of the personnel to carry out this contraaveeer there was an agreement in
writing that the required personnel, including thadready named, would be seconded
with CPHCL for the duration of the contract, i.eydars, and the arrangement was agreed
to by the employees concerned; and

v. the legal advice they had was that CaterMax Ltd maaseligible to bid for this tender
and therefore the decision was taken that CPHCLIdrsubmit the bid.



Dr Delia, obo ICL, concluded that:-

the relationship between CPHCL and CaterMax Ltd guate clear;

what mattered were the facts and the circumstaaictbe closing date of the tender and it
emerged that at that time the bidder, CPHCL, ditttlhe five year experience but it did
not have the personnel, not even the key persomsecute this contract and therefore it
lacked the required capacity;

moreover, the decision to let CPHCL tender for twetract because CaterMax Ltd
lacked the required experience was not in itsielgdl but the contractual agreement
entered into by CPHCL and CaterMax Ltd was in bneafaclauses 4, 5 and 21 of the
tender document; and

the adjudicating board had failed to go into thiesaes but rested on the advice of the
AG which was incorrect because the AG was notistied with all the details
surrounding the case.

Dr Vella, obo CPHCL, remarked that:-

a.

it was not contested that CaterMax Ltd was intexc@st this tender so much so that it
had submitted a bid in the first call which wasmually cancelled however in the
subsequent call the bidder was CPHCL,;

he found comfort in the advice given by the AG, lighest ranking government legal
adviser, because his advice was founded on what Mt&Client, was requesting in the
tender document;

on the other hand, the appellant found no comiotthé AG’s conclusion, reached after
giving cogent reasons, which read as follows:

| therefore advise thahe quoted clauses do not preclude a tenderer from
entering into contractual arrangements with thirarfles for the use of their
facilities by the tenderer or for the use by thadirer of the services of the third
parties’ employees or business expertise.

that meant that his client could use the faciljteeg. a kitchen, and even the personnel of
third parties and his client recognised that CaterMtd was a third party, even though it
worked closely with CPHCL,;

the advice of the AG was reinforced by Clause 1theftender document which stated,
among other things, thaffthe Operatoshall at all times maintain a staff compliment,
which the Board considers adequate and suitabléHerefficient and expeditious
operation of theatering services to be providg@mphasis added by Dr Vella);
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f. the wording of clause 11 did not refer to the clgsilate of the tender but it referred to
the future and therefore his client (i) had theursgfl experience, (ii) according to the
AG’s advice, he could make arrangements with thadies to execute the contract —
his client had written agreement/s in that regaeshé (iii) on observing clause 11
whereby, upon being awarded the tender he would iraplace adequate and suitable
staff, then his client would be in line with theopisions of the tender document, which
was all that mattered,

g. the adjudicating board acted correctly in finding ¢lient compliant because his tender
submission provided the peace of mind that he \apslale of executing the tender; and

h. reiterated that what mattered was not the pubditestent but the shareholders
agreement that in certain circumstances indivigbareholders could independently
undertake catering contracts.

Dr Fenech remarked that the MCC would respectebemmendations and conclusions
reached by the independent board which had beamdet the very purpose of adjudicating
this tender.

At this point the hearing was brought to an end.
The Board,

» having taken cognizance of the objection filed &lgrid Catering Limited to the effect
that the company CPHCL should have been adjudicgduting administratively non-
compliant by the Adjudicating Board since thoughatl the required experience did not
have the capacity to carry out the contract andprasuluded in terms of clauses 4 and 5
of the call for tender from making use of the seegiof third parties and their facilities
including personnel to carry out the contract;

» having also noted the arguments brought forwar@BKCL that the mentioned clauses
did not in actual fact prohibit the company whichul be awarded the tender from
entering into contractual agreements with thirdiparo use their catering facilities,
including personnel,

» having also noted that the fact that CPHCL did h&ieenecessary expertise to carry out
the contract in a satisfactory manner was not deshunot even by the appellant;

* having noted that CPHCL had reached an agreemémGaiterMax Limited whereby the
latter would allow the use of its key personneiturk for the former in the event that
CPHCL is awarded the contract;

* having also noted tht CPHCL produced documentidavghat it is still involved in
providing catering services;
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* having also noted that the parties making up Caa@rMmited could also act
independently in their own right without any impaeint;

came to the conclusion that:

» the objections raised by appellants based on Glatis@ed 5 in the call for tender are
unjustified since there is nothing to indicate t6&HCL, if successful with the tender
submission, will be carrying out the catering seesiin partnership with a third party;

» condition 21 requires documentation of the propasadagement, senior staff and chefs
who will be engaged on the contract if the tendeawarded to a tenderer; it does not
imply that the staff should already be in the fisnemployment at the time of the bid;

» CPHCL demonstrated the fact that it had the necgesg@erience and would have the
necessary personnel to carry out its commitmerdsldht be awarded the contract;

* both companies have the competence to give at@recatering service as required by
the MCC.

In view of the above, this Board finds againstdpeellant and confirms the decision of the
adjudication board to conclude that both tendearerdCL and CPHCL, are administratively

compliant and eligible to continue with their paipiation in the tendering process. The deposit
paid by the appellant should not be refunded.

Joseph Croker EdMiuscat Carmelo Esposito
A/Chairmain Member Member

25 November 2011
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