PUBLIC CONTRACTS REVIEW BOARD

Case No. 332

CT/3081/2010 - Adv. No. CT/A/016/2011

Tender for the Construction of Visitor Infrastructu re (Interpretation Centre,
etc) and Landscaping and Restoration Works at the &nt Paul's Catacombs
Heritage Park, Rabat, Malta

This call for tenders was published in the Govemtm@azette on the 15th April,
2011. The closing date of this tender was on thé Ry, 2011 and its estimated
value was €1,987,784 (excl. VAT)

Two (2) tenderers had originally submitted thefeds.

FortRes Joint Venture filed an objection od'®&ugust, 2011 against the decisions
taken by the Contracts Department (a) to disqualify tender submission as
administratively not compliant and (b) to cancel tender.

The Public Contracts Review Board composed of MwiBdMuscat as Acting
Chairman and Mr Carmel Esposito and Mr Joseph Grakemembers convened a
meeting on Monday bOctober, 2011 to discuss this objection

Present for the hearing were:

FortRes Joint Venture (FortRes JV)

Dr David Wain Legal Representative
Mr Angelo Xuereb Representative
Ms Denise Xuereb Representative

Heritage Malta
Dr Ruth Baldacchino Legal Representative

Evaluation Board
Ms Suzannah Depasquale  Chairperson

Mr Pierre Micallef Member
Mr Chris Delia Member
Mr David Cardona Member
Mr James Aquilina Secretary



After the Acting Chairman’s brief introduction, tla@pellant was invited to explain
the motives of his objection.

Dr David Wain, legal representative of FortRES flaienture, the appellant, stated
that by letter dated f0August, 2011, the Department of Contracts infortiscclient
that his tender submission was administrativelyaoohpliant and that the tender had
been cancelled. He added that two reasons haddmesm for the disqualification of
his client’s offer.

First Reason

Evidence of relevant experience in the form of vgook a similar nature performed
over the last five years as well as works in hand eontractually committed. The
minimum value of projects of a similar nature coetetl shall be not less than €2.5
million per annum (excl. VAT).

Dr Wain made the following submissions on this &su

i.  the tender document did not lay down the definiodrthe term works of
a similar naturé and in that absence, one had to refer to the diill
guantities in the tender document which indicatéat tthe works
contemplated in the tender were mostly construcéiod finishing works
and only about 5% represented restoration workstheckfore this was
predominantly a construction project;

ii. by way of evidence of past completed projectschént presented various
constructions projects as well as restoration workensidering that St
Paul's Catacombs was a heritage site;

iii.  the value of the works submitted by his client jided ample proof of his
experience in this sector to the extent that theme years when the works
carried out exceeded that requested in this terglgr, €4.5 million in
2006/2007 and €11.5 million in 2007/2008;

iv. a table was presented at the hearing showing thee vaf the works
performed by his client on an annual basis, whioformation was
extracted from his client’s tender submission, Hreworks carried out by
his client by far exceeded the requested €2.5aniltier annum;

v. AX Construction Ltd and Constructors Ltd, two pars in the joint
venture, had 35 years experience in the construdgtidustry and had
undertaken extensive projects such as hotel cantigtn

vi. his client had no difficulty in deducting what ctihged ‘works of a
similar naturé because the works included in the bills of quizedi were
very indicative and clear and no need was felfoy clarifications in that
respect;

vii.  when dealing with unique national heritage sitésyas not possible to
produce evidence of identical projects but what sheuld have sought
was evidence that the contractor had the resotocesdertake a multiple
trade project;

viii.  the minimum €2.5 million worth of similar works cgheted annually was
not clearly understood as one could interpret itnean either (a) a €2.5
million project completed every year for the 5-ygmariod, which was
considered not reasonable, or (b) €2.5 million tvart works carried out
during the past 5-year period irrespective of tbengletion date of the



Xi.

Xil.

whole project, which interpretation reflected bettee capacity of the
tenderer and which aspect had been amply satisfidus client;

in certain calls for tenders, bidders were evenedsio submit their
experience, broken down according to the diffetgpes of works, e.g.
construction, finishing works, landscaping etc;

FortRes JV included two Italian partners, Impresgéte Minutolo S.r.l.
and C.M. Costruzioni S.r.I. which held certificatgdqualifications e.g. OG
1 for civil and industrial works and OG 2, issuedtbe Italian authorities
that allowed them to carry out restoration andnteaance of historical
buildings and other big artefacts under the tuelafgthe Italian Ministry
of Culture, which meant that the joint venture hth& resources to
undertake the required restoration works as wekference was made to
PCRB case no. 265 whereat the PCRB held that:

(d) the certificate, known as the EURO-SOA Cesgtfon OG2, attested
that the appellant joint venture had the necessarperience and
qualification in restoration works, (e) locally, éle was no such
certification body such as the EURO-SOA but inylialwas mandatory
for a contractor to have such a certificate in orde undertake works on
behalf of the Ministero per i Beni e le Attivita'uffurali which, to a
certain extent, was equivalent to the Superintendeof National
Heritage;

the adjudicating board reported that when his tBesubmission was
mathematically evaluated by the adjudicating baatdrned out that the
amount of completednvorks of a similar naturetlid not reach the figure
of €2.5 million for the five-year period stipulatedarticle 6;

the decision to eliminate his client on a matheoadtcalculation was
incorrect and unreasonable and that was also Bastaby previous
decisions of the PCRB/PCAB when it had ruled tledgvant experience
was intended as a guideline and that there shoelethdo mathematical
appraisal of such provisions as those includedairicle 6. Particular
reference was made to PCAB case no. 223 wheresistaded as follows:-

The Chairman PCAB pointed out that the issue didcoacern something
of pivotal importance as, for example, a ‘Bank Gardee’ but an evidence
of works carried out. The PCAB stated that, inilsintircumstances, one
had to consider the relevance of the matter at h§page 4);

The Chairman PCAB responded by pointing out that3hyears was not
arrived at scientifically but was a guideline. lHestained that in the case
of, say, a ‘Bank Guarantee’ time limits wemeandatory but in the case
under reference the issue concerned 5.5 yearswadrlis project that took

10 years to complete.



Second Reason

Dr Wain continued that the second reason for tequdilification of his client’s offer
concerned Article 6.1.2 - Joint Venture criteriavkere the lead partner should have
carried out at least one works contract of a simédure of not less than €1.5 million (exc.
VAT). Bidder was found not compliant in view oftlfact that all the projects listed by the
lead partner exceeding €1.5 million were not smmlaature and not of direct relevance to
the works requested in the tender.

On this issue, Dr Wain submitted the following:-

a.

if one were to consider ‘The Palace’ project, whintiuded €7 million in

construction works over 18 months and €14 milli@rtivof finishing works

over 12 months during 2006 and 2007, this projeatildv already have

exceeded by far the proof requested in the tendemndent by way of

capacity of the lead partner;

his client was also in the course of executind\ibe Parliament project at the

entrance of Valletta which entailed extensive cansbn works together with

restoration works on the Opera House remains;

that particular provision in the tender documens weeant as a guideline to

the adjudication board in appraising the biddejscity;

the provision requesting the lead partner to pnimbwn capacity was, to a

certain extent, contradicting the provisions of e tRAublic Procurement

Regulations 51(3), reproduced in clause 6.1.2 efténder document,

which stated that:
An economic operator may, where appropriate and éor
particular contract, rely on the capacities of athentities,
regardless of the legal nature of the links whichas with them.
It must in that case prove to the contracting attiidghat it will
have at its disposal the resources necessary mre#tecution of
the contract, for example, by producing an undengby those
entities to place the necessary resources at thpodal of the
economic operator.

without prejudice to Reg. 51 (3), the lead partri¢ine joint venture had more

than demonstrated his capacity to undertake tbjeqbr

Mr Angelo Xuereb, on behalf of FortRes JV and CE@X Construction Ltd, the
lead partner, submitted the following remarks:-

a. acompany gains experience in the constructdusiny not over a five year period

but over a much longer period of time and evidemeeo whether a company
performed consistently well or not would emerger die years by either expanding
its operations or downsizing and/or winding up;

AX Construction Co had been in this sector for @&ryears and had undertaken a
number of large scale construction projects, ssdnea Valletta Waterfront Project,
the restoration of Pinto Stores, the Palace aniadotels, St James Hospital, the
restoration of fortifications and Palazzo Capualy@ecently, BOVIS International, a
leading international project management compaay,emtrusted his company with
the erection of the new Parliament building inl&ftd;



C.

clause 6.1.2 had to be interpreted with cautidmeratise one may conclude that a
tenderer that completed 3 projects, worth €2.5amjllover a 5 year period, with each

one being completed within 1 year period, possasggd experience and resources
than, say, a bidder that completed one €15 mitiroject over a 3-year period or than

a contractor who carried out a €100 million pro@etr the last five years but still had

to do some finishing works in the sixth year; and

each project had to be executed according to thtendiive nature of the site
and the nature of the works involved as per tesgecifications and according
to the demands of the client, which aspects weréntagral part of project
management, in which area, his company, being I¢tlael partner, had
considerable experience.

Dr Ruth Baldacchino, on behalf of Heritage Mattade the following submissions:

Vi.

Vil.

St Paul's Catacombs was an ancient archaeologeairsl therefore quite different

from any other construction site. Hence, the teddeument had to reflect this state

of fact;

the works mainly consisted of the erection of atligeight steel structure over this

archaeological site and she cited the Hypogeuniarajdra Temples as comparable

sites in terms of works carried out on archaec#ligisensitive sites;

the experience provided by the appellant was diffefrom that requested in the

Legger document and one had to keep in mind tisdetider was also open to foreign
idders;

the fact that only two bidders participated in tlall for tenders perhaps,

d;amorlm(strated the complexity of the task and/ofaitieof local expertise in this type

of works;

the appellant did not attend the clarification aitedl meeting held on the 2@\pril

2011,

even if one were to set aside the issue of whétkeeworks presented were or were

not of a similar nature, from the list of projegsesented by the appellant, the

adjudicating board could not quantify the exact @mb@f works carried out on an

annual basis since most of the projects spannedaowenber of years, not to mention

the fact that some of the works were undertaker fwithe past 5-year period, i.e.

prior to 2006; and

in this call for tenders, Heritage Malta was aigiior high standards as a

starting point. However, if no bidders qualifieden the Authority would have

to review the tender conditions.

The PCRB noted that the Hypogeum and Mnajdra psojeere carried out prior to the 5-
year period referred to in clause 6.1.2 and therethese projects would not have qualified in
terms of experience. It further noted that largejgxets normally took more than one year to
complete and hence the tender conditions wererraibeestrictive in this regard

Dr Baldacchino was followed by Dr Wain, who on aklof appellants , made
the following observations:

(@) it was granted that St Paul's Catacombs was a dgeritsite of prime

importance, however, the tender was not about #wtoration of the
catacombs but about the erection of a lightweitgtlsstructure over it which
consisted of a modern structure. As such, it it differ from one erected



elsewhere apart from taking the necessary preceutimt to damage this
underground site;

(b) it was very unlikely that there were any contrasttirat had carried out €2.5

million worth of works annually over 3 years outtbé past 5 years on similar
sites; and

(c) it was true that this call for tenders was openverseas bidders but evidently

it did not attract any foreign bidders.

Ms Denise Xuereb, on behalf of the appellant, arpld that the tender submission
consisted of six bound volumes of information ahdttshe filled in the forms that
formed the tender document. She added that bt paesented at the hearing by Dr
Wain was extracted from the information alreadyilatde in their tender submission.

Ms Suzanne Depasquale, chairperson of the adjutichbard and an archaeologist
by profession, under oath, gave the following enate-

Vi.

Vii.

the manner in which the appellant presented his @gserience by way of
projects carried out and the timeframe within whittese projects were
executed rendered the task of the adjudication do@émost impossible in
determining the quantum of the works executed ahed the previous 5-year
period for the purposes of clause 6.1.2;

the fact that the appellant felt the need to sulamdther table at the hearing
with regard to past projects carried out was ialftgroof that the information
presented in the tender submission was not allcteat;

the appellant’s shortcomings with regard to expeewere not related solely
to the ‘works of a similar nature’ requirement lalgo to the amount of works
that had to be carried out each year over the pusviive-year period, i.e €2.5
million per annum, something which the adjudicatiogird could not arrive at
given the way the appellant presented the infolwnati

the following works submitted by the appellant dgfied as ‘works of a similar
nature’:- restoration works at Kalkara and Vitbsa; restoration of Villa
Cagliares; restoration of Valletta Waterfront; ogation of private residence;
M & E firefighting and finishing works at The Pa&adotel; restoration of
fortifications and, in Italy, the restoration of Benedict Convent, Norman
Castle, Ospedale Psichiatrico, Villa Palladio, antiMedical School in
Salerno and a XVII Century Building — in some cagiewas not clear if
historical structures were involved,;

according to the bill of quantities of the tendecdment, the works requested
were classified as follows:- 37% steel works; M&B%2, 15% construction
works; 11% landscaping and 8.26 % restoration works

‘The Palace’ project, which consisted of €14m warthM&E and finishing
works carried out in one year had been taken iotount but, according to the
tender conditions, that project could not subgitilite €2.5 million worth of
completed works per annum for 5 years, even ifldteer would add up to
€12.5 million (€2.5 x 5); and

most of the civil works indicated by the appellaohcerned factories, hotels
and housing projects, whereas the site in questias an underground
archaeological site.



At this point, Dr Wain intervened to express thioleing views:

a. there seemed to be a conflict within clause 6.4.the sense that (a) at one
stage it provided for the submission of works wa@#5m each of which had
to be ‘completed’ within one year (per annum) aver previous 5-year period
and (b) the submission of 3 completed projectbénlast 5 years;

b. the provisions of clause 6.1.2 were meant as guekelfor the adjudicating
board to assess the bidder’'s capacity but they westainly not meant to serve
as a strict mathematical calculation and he theeedsked what difference did
it make in terms of bidder’'s capacity to submity,ghe Palace Project, worth
€14million, completed in one year, instead of fju®jects, each worth €2.5
million, completed over a 5-year period If anythithe former was a better
proof of the bidder’s capacity;

c. the excessive emphasis laid on the restorationcagpfethis project was
incomprehensible when considering that this aspeastituted a mere 8% of
the total value of the contract. Even so, his ¢liead submitted several
projects that involved restoration works; and

d. it was still not clear to him how the adjudicatibhgard interpreted the term
‘works of a similar nature’or if it had interpreted it in a correct and
proportional manner.

Ms Depasquale, chairperson of the adjudicatingdyaaiterated that the adjudicating
board had to stick to the tender conditions whidravdrawn up by the technical
personnel of Heritage Malta - none of whom weres@n¢ at the hearing - and vetted
by the Department of Contracts. She concededhladjudicating board applied the
tender conditions in a restrictive manner.

Mr Angelo Xuereb concluded with the following commbs

i.  from what had been submitted in the tender docureditfrom what had been
stated at the hearing, it clearly emerged thatdhe venture was more than
qualified in terms of experience in construction&B® and finishing works.
The same thing could be said in respect of restoravorks;

ii.  the adjudicating board had to evaluate the tendemsssions in proportion to
nature of all the works involved and not concesetrablely on restoration
works which consisted only of 8% of the total wqrks

lii.  each project had to be managed according to itpkar requirements. Here,
he drew a comparison with the new Parliament bagidvhich the lead partner
of the joint venture was involved in. This projecnsisted of the building of a
massive modern structure and also included thereggn of the remains of
the Opera House; and

iv.  project management was a professional skill whiod developed over time.

At this point the hearing was brought to a close.



This Board,

having noted that the appellants, in terms of tiheasoned letter of objection
dated 2% August, 2011 and also through their verbal subimiss presented

during the public hearing held on 10th October,12684&d objected to the decision
taken by the General Contracts Committee

having taken note of Dr David Wain’s (appellantegal adviser) claims and
observations, particularly, (a) that his clientnder submission was
administratively not compliant because (i) heddito give evidence of relevant
experience in works of a similar nature over thst e years, and (ii) because
the lead partner of the Joint Venture should haueied out at least one works
contract of a similar nature of not less than €1lllon, and (iii) because of a
mathematical calculation, that concluded that theunt of completed works of a
similar nature did not amount to €2.5 million, {bg tender document did not give
a definition of “works of a similar nature” and asesult, his client had to refer to
the bill of quantities in the tender document totaii an indication of the
contemplated works. He realised that these worfiesrezl mostly to construction,
mechanical and engineering and finishing works, @mlgt some 5% to restoration
works. Hence, his client had no difficulty in detlng what constituted works of a
similar nature because the bill of quantities wesgy indicative and clear and he
felt no need to seek further clarification, and @ client presented evidence of
major construction projects as well as restoratimks on heritage sites . The
value of these projects exceeded that which wasestgd in the tender document,
and (d) his client had over thirty five years ex@ece in the construction industry,
during which time he had gained invaluable workezignce and proved that he
was capable of carrying out major works, and (@ foint venture he was
representing, included two Italian partners whodhatrtifications/qualifications
attesting that they had the necessary experiendegaalifications to carry our
restoration works on heritage sites, and (f) thatlead partner had constructed
The Palace project at a cost of €7.0 million onstauction works and €14.0
million on finishing works. Besides, currently, etthead partner is erecting the
New Parliament building which entails constructidh&E works together with
restoration works on the Opera House remains. Fhatld have been proof
enough of his client’'s capacity and experience, @)dce acknowledged that St
Paul's Catacombs was a prime heritage site, how#wetender was not about the
restoration of the catacombs per se, but abowtriaetion of a modern lightweight
steel structure over it

having taken note of the submissions made by Mygedm Xuereb on behalf of

FortRes Joint Venture and CEO of AX Constructiod, Lthe lead partner of the
Joint Venture, particularly, (a) his company’s vagperience which was gained
over a period of thirty five years of constructiorks that included large projects
such as the Valletta Waterfront, The Palace antbxechotels, St James Hospital,
the restoration of fortifications and Palazzo Capuod is currently entrusted with
the building of the new Parliament, and (b) the ami@nce of interpreting clause
6.1.2 of the tender document with care, otherwhgestope of this clause, namely,
proof of capacity/experience of a bidder could distorted, and (c) the

importance that each project had to be carriedroatcordance with the nature of



the site and the works involved as well as to tamahds of the client. These
aspects were an integral part of project managementvhich area he had
considerable experience.

* having taken note of the submissions made by Dh Batidacchino on behalf of
Heritage Malta, particularly, that (a) St Paul'st&®mmbs were a unique site and
therefore completely different from any other comstion site. Hence, the tender
document had to reflect this state of fact, andtlfle) works mainly consisted of
the erection of a lightweight steel structure othes sensitive site and she cited
the Hypogeum and Mnajdra Temples as comparablg, sitel (c) the experience
provided by appellant did not meet that requestetthé tender document, and (d)
this tender was also open to foreign bidders, apdhe fact that only two bidders
participated in this call for tenders demonstratericomplexity of the task and the
lack of local expertise in this type of work, arf)l §ppellant did not attend the
clarification and site meeting held on the"2&pril, and (g) even if one were to
ignore the issue of whether the works presente@gdpellant were of a similar
nature or not, the adjudicating board found itidifft to quantify the exact amount
of works that were carried out on an annual bdmsause most of the projects
spanned over a number of years. Moreover, somthefprojects that were
presented by appellants were carried out prionégpist five years.

« having taken note of the evidence given by Ms Soeddepasquale, chairperson
of the adjudicating board, who under oath submititeed: (a) the manner in which
the appellant presented his past experience byolvpyojects and the timeframes
within which these projects were executed, madeveity difficult for the
adjudicating board to determine the value of woex®cuted in each of the
previous five years, and (b) appellant’'s shortcaysiwith regard to experience
were not related only to the “works of a similatura” requirement but also to the
amount of works that should have been carried adh gear in the previous five
years, and (c) not all the projects submitted byyetipnt qualified as works of a
similar nature, and (d) according to the bill ohqtities, the works requested were
classified as follows: 37% steel works, 28% M&E%d 8onstruction works, 11%
landscaping and 8.26% restoration works, and (dje“Palace” project which
included €14 million worth of M&E and finishing wks was taken into account,
but according to tender conditions that projeculdmot substitute the provision
of €2.5 million worth of completed works per anntdwn five years, and (f) most
of the civil works indicated by appellant concerrfadtories, hotels and housing
projects, whereas the site in question was an gnol@nd archaeological site, and
(g) to a comment by appellant’s legal adviser t® ¢ffect that it was not clear
how the adjudicating board interpreted the termks&asf a similar nature, Ms
Depasquale reiterated that the board stuck toahéetr conditions and conceded
that the same board applied these conditions @staictive manner.

reached the following conclusions, namely:

1. The Public Contract Review Board considers EHi¢RO-SOA OG Zertificate
issued by the Italian Ministero per | Beni Culturaitesting that the two Italian
partners of FortRes Joint Venture have the expegieand qualifications in
restoration works as valid and acceptable oncecthiificate is authenticated by
the local authorities.



2. During the hearing, it emerged that the projeauestion consisted of 37% steel
works, 28% M&E, 15% construction works, 11 % laragsog and 8.26%
restoration works. From the foregoing one conclutias too much emphasis was
laid on the restoration aspect of this project, stering that that aspect
constituted only 8% of total volume of the contrdotfact, the project consisted
of the erection of a light weight steel structuaad as such, it did not differ from
one erected elsewhere, apart from taking the naoegsecaution not to damage
the underground site. The PCRB understands Herlktd&'s preoccupation that
this sensitive and unique site merited the utmostieption and respect. However,
the Board feels that the adjudicating board webit #0o far in the interpretation
of certain clauses of the tender document, paditylclause 6. In fact, during the
hearing, the chairperson of the adjudicating baarceported to have conceded
that the board stuck to the tender conditions goglied same in a restrictive
manner. The PCRB feels that, in this occasionptbeisions of this clause should
have been used as a guideline to identify contractath the capacity and
experience to carry out this project.

3. With regard to “projects of a similar nature”, tRERB noted that no definitions
were given to this term in the tender document. e/during the hearing, the
representatives of Heritage Malta were asked tméedr give examples of what
was meant by that term, they cited the works caraet at the Hypogeum and
Mnajdra Temples. However, had any of the biddefsredl these projects, he
would have been disqualified in terms of experiebheeause those works were
carried out prior to the five year period providedClause 6.1.2. The Board
understands that there are not so many sites iteMathilar to the ones mentioned
above. Although Heritage Malta representativesstesi that the tender was open
to foreign bidders, none submitted a bid. The PCR&nhdered how the
adjudicating board would have evaluated any prdjeat a foreign bidder would
have offered in this respect.

4. During the hearing, the PCRB learnt that appellamtse one of the foremost
construction companies in Malta. In their subnussiappellants declared that
they had carried out an extensive number of larggesprojects, from the
construction of hotels to the rehabilitation oftbrecal monuments. During the
hearing, it was also stated that, currently, theyeannvolved in the construction of
the new parliament and the rehabilitation of thee@pHouse site in Valletta.
Appellants offered these and other projects, whadae was considerable, as
proof of their capacity and experience to carry ow#jor projects. During the
hearing, appellants also admitted that they didait&gnd to the on site meeting
organised by Heritage Malta, because from thedbiljuantities provided in the
tender document, they did not find any problem miveng at a reasoned
interpretation of the required works.

5. The appellants concluded that the works in quegti@aominantly constituted a
construction project, and included in their bighrojects that were similar in
varying degrees, to that which was required by tdge Malta, that is projects
with  varying contents of steel , M&E , constructio landscaping, and
restoration works. Following the hearing, the POR&s satisfied that appellants
have the capacity and experience to undertake rmajstruction projects.
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6. Another reason why appellant’s offer was rejectedcerned the mathematical
calculations which the adjudicating board carried on the projects offered by
appellant. Following this exercise, that board dedi that appellant failed in
virtue of clause 6, because he failed to providdence of relevant experience in
executing works of a similar nature over the past fyears. The adjudicating
board decided that the minimum value of projecta gimilar nature completed
were less than €2.5 million per annum. Furthermappellant failed to comply to
Clause 6 where the lead partner in a joint venivaie expected to provide proof
that he had carried out at least one project afnédes nature of not less than €1.5
million.

7. In this respect, the PCRB noted that the tendeumieat did not provide an
indication on how the mathematical calculationsiiea@ons were to be computed.
Moreover, during the hearing, Heritage Malta repnestives failed to explain
how the calculations on the projects offered byedippt were computed or in
which of the five years, appellant met or failednteet the required threshold as
set in clause 6.

In view of the above, the Board finds in favourtieé appellant and decides that his
bid be reinstated in the tender procedure.

The Board also recommends that the deposit paidhkbyappellants shoulthe
refunded.

Edwin Muscat Carmel Esposito Joseph Croker
A/Chairman Member Member

31% October 2011
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