PUBLIC CONTRACTS REVIEW BOARD
Case No. 319
NLC/08/2010
Services Tender for the Collection of Mixed Houseld Waste — Nadur Local
Council
This call for tenders was published in the Govemin@azette on the ¥9ctober
2010. The closing date for this call with an estied budget of € 125,000 was the
29" November 2010.
Two (2) tenderers submitted their offers.
Koperattiva Ghawdxija Indafa Pubblika (KIP Gozdgd an objection on the T8
March 2011 against the decision of the Nadur L@mlncil to award the tender to
Mr Anthony Mercieca as the cheapest compliant tende
The Public Contracts Review Board composed of Mre@l Triganza as Chairman,
Mr Carmel Esposito and Mr Joseph Croker as mendmrgened a public hearing on
Wednesday, 31August 2011 to discuss this objection.
Present for the hearing were:

Koperattiva Ghawdxija Indafa Pubblika (KIP Gozo)

Dr Carmelo Galea Legal Representative
Mr Marcel Bonnici Representative
Mr Lorry Zammit Representative

Mr Anthony Mercieca

Dr Joseph Grech Legal Representative
Mr Anthony Mercieca Representative
Ms Maria Mercieca Representative
Mr Nicholas Zammit Representative

Nadur Local Council
Dr Andrew Borg Cardona Legal Representative

Evaluation Board

Ms Miriam Portelli Chairperson/Mayor
Ms Rita Mifsud Attard Executive Secretary
Mr John Camilleri Member

Mr Paul Gatt Member



After the Chairman’s brief introduction, the appell co-operative was invited to
explain the motives of his objection.

Dr Carmelo Galea, legal representative of the dagpeto-operative - Koperattiva
Ghawdxija Indafa Pubblika (KIP Gozo) - declaredt i@ objection was based on
two aspects (i) that the bid had to be disqualifibdnitio as it was considered to be
administratively not compliant and (ii) the techalievaluation was defective such
that extra points were awarded to the recommeneledetrer while points had been
deducted in respect of his client’s offer.

With regard to th@ender Guarantee / Bid Bomat Galea submitted that:-

i.  Clause 4 of thénstructions to Tenderelaid down the mandatory
documents that the tenderer had to include in itheadmong them, the
tender guarantee (bid bond) and any other docuspatifically required by
the Local Council;

ii.  Clause 8 then specified that the tender guararadddibe valid for a period
of one hundred and fifty (150) calendar days frown final closing date of
the tender, which requirement was reproduced atlari4 of the Local
Councils (Tendering) Procedures 199¢ich indicated that the tender
guarantee had to be valid up to thd 3ril 2011;

iii.  the administrative compliance giittlicated that the Bid Bond had to
remain valid up to 28April 2011 — slightly different from the 30
April - nevertheless the bid bond presented byrdimommended
tenderer was valid up to #7February 2011 which meant that, by the
time the board carried out the tender evaluatiamely the 11 March
2011, the bid bond had already expired; and

iv. failure to include the mandatory bid bond led te difer being
automatically disqualified (Art. 14 of the Local @wcils procedures) and
the evaluation board had no discretion in that meédpat it should have
disqualified the recommended tenderer’s offer. &haluation board did not
have the discretion to request the recommendecttentb replace the
tenderer’s bid bond after the offers had been opsirece that was irregular.

Dr Andrew Borg Cardona, legal representative ofdbetracting authority, namely
the Nadur Local Council, declared that all thatltbeal Council had to do in such
cases was to demonstrate that it had carried euetider evaluation in a
transparent and fair manner. He did not contestsbue as a matter of fact so much
so that his client was aware of the issue withhildebond and, in fact, sought the
advice of the Local Government Department, whopéyreated 12 December

2010 read as follows:-

‘| refer to your questions below. You are statihgttthe "The council has no
problem with the bid bond being for less durat@mtstipulated in the document since once
awarded the tenderer is obliged to bring a perfarosebond in its place.” You are asking
about whether the Council can proceed with thisiezraward,

notwithstanding the bid bond being for a shorteration.



The tendering procedures are not strident in thagter and in fact, Item 11
leaves the decision in the hands of the Local Cibumecstating that: -

“The Local Council shall have the right to rejeaiyar all Tenders and to reject a
tender not accompanied by any required Tender Gtesg€Bid Bond) or other
data required by the Tender documents or to r@j€ethder which is in any way
incomplete or irregular. The Local Council is notibhd to accept any Tender”

Therefore the procedures clearly stipulate thatltkiehas the 'right and not the
obligation to reject a tender on the basis of ifisiédncy of the bid bond. Under
these circumstances, the Nadur Local Council mayampccept the cheaper
offer, and regularise the performance bond priothe actual commencement
of the tendering period.’

Dr Borg Cardona argued that, generally speakirgptirpose of the bid bond was
to keep the tender alive until the contract wasrdes, yet, in this instance, the
adjudication took a matter of days or weeks afteicv the recommended tenderer
was in a position to present the performance bdrte Council did not consider the
bid bond issue as material to the adjudicationamdrd process of this tender and,
moreover, it had acted on the directions givenhgyltocal Government Department
and, as a result, it could not be alleged thabuisad its discretion because it
exercised its discretion judiciously. Dr Borg Cand argued that if one had the
right to reject a tender then one also had the nghto reject it. He added that this
specific rule gained precedence over the geneaaligions cited by the appellant.

Dr Galea reiterated that according to Art. 14 & tocal Councils (Tendering)
Procedures 1996 (LCP 3/96) (page 8) a referentteetbid bond provided that

‘It must remain valid up to and including the™3@pril 2011andOffers that
are not accompanied with the mandatory Tender Guiga (Bid Bond) by
the Closing Date and Time of the tender will beoaudtically disqualified
whereas Art. 2.3 (page 3) stated thaly those tenders that fulfill all the
above administrative criteria will proceed for tbgaluation criteria.’

At this point Dr Joseph Grech, legal representativi®lr Anthony Mercieca, the
recommended tenderer, insisted that the evalugtiocess was fair and that his
client provided information and documents as irggd by the contracting
authority.

When referring to th8anker’'s Referencbr Galea remarked that:-

i.  the Administrative Compliance Grid required eactideir to present a
minimum of one bank reference attesting the biddaerancial stability
which reference had to be dated earlier than thhrexeths from the date of
submission of the tender, and

ii. as recorded in the minutes of Council Meeting feidhe &' December
2010, the KIP representative, Mr Lorry Zammit, maduested the Local
Council to issue him with the list of the documesiibmitted by the



recommended tenderer with its original offer arairfrthat list, signed by the
mayor and the secretary, it resulted that no sactk beference had been
submitted.

Dr Borg Cardona remarked that what he said witlarégo the bid bond applied
equally to the issue of the bank reference in #ress that the local council had the
right to reject a tender which was in any way inpbete or irregular but the local
council was not obliged to reject the tender. Heeal that, even in this respect, the
local council had acted correctly.

When discussing the Employment & Training CorpanatCertificateDr Galea
submitted that:

a. the Employment & Training Corporation certificaggjuired in the
administrative compliance grid did not refer to teeommended tenderer
but was in the name of Mr Nicholas Zammit who wagher a partner nor a
sub-contractor and, as a consequence, not a [oatitye tender;

b. the purpose of this certificate was to put the nohthe contracting
authority at rest that the tenderer possessecetiered human resources to
execute the contract and that they were legallyleyegl by the tenderer
concerned;

c. the evaluation board had to accept an Employmentaining Corporation
certificate in the name of the recommended tendeself or from a third
party as provided for in Regulation 51(2) of L.Nb622010:-

‘An economic operator may, where appropriate andafparticular
contract, rely on the capacities of other entitieggardless of the legal
nature of the links which it has with them. It minsthat case prove to
the contracting authority that it will have at ilésposal the resources
necessary, for example, by producing an undertakinthose entities
to that effect.’

d. in this case the recommended tenderer did not geo&ny such
undertaking and, as a consequence, the certififafgesented in the
name of Mr Nicholas Zammit had to be disregarded esuld not
accept such a certificate from any third party; and

e. the Public Contracts Appeals Board / Public Cotgr&=view Board had
expressed itself on various occasions that manddtmumentation had to
be submitted without fail otherwise the bid hadb¢orejected.

Dr Borg Cardona pointed out that the operatorhiewaste collection sector
were not professionally organised and, therefone, @ould not expect a
standard joint venture agreement or some otherdbumdertaking. He added
that, in this case, it seemed that the agreeméntea® the recommended
tenderer and Mr Nichols Zammit was sufficient promthe evaluation board
that the former would have the necessary humaruress to carry out this



contract, especially considering that this was aua&job that required no
particular skill.

Dr Grech remarked that Mr Nicholas Zammit had akiay relationship with
his client and that he was an interested parthismtender submission so much
so that he was present at the hearing.

At this point the Technical Evaluatiomas discussed with particular emphasis
placed on the:

A) Points Awarded According To Euro Engine Model
Dr Galea made the following submission:
a. the technical and financial evaluation criterialeg Local Council Tendering

Procedures laid down that, with regard to refudkection vehicles, the
points had to be awarded according to the engingeirio the following

manner:-
Engine Type No. of Points
Euro 1 1

Euro 2 5

Euro 3 10

Euro 4 20

b. all the three members of the evaluation board asdhfd points each in
respect of the recommended tenderer’s vehiclekthsy were all Euro 3
engine models when his client had obtained confionarom Transport
Malta, Licensing and Testing Section (Gozo), by wag hand written note
that these vehicles’ engine model was as follows:

Max. Points for Euro Il

GBB 834 Euro | & I 5
DAH 807 Euro 1 & 1l 5
FBX 876 Euro | & I 5

c. on the other hand, the three evaluators awardédafid 5 points in respect
of KIP’s vehicles as if they were all Euro 2 engirvehen, according to the
same document referred to earlier, KIP had 4 E&dl) 1 (LCP 683) Euro
llland 1 (CBT 761) Euro 4 & 5 trucks, which, acdorg to his client, should
have been awarded 20 points by each evaluatortfutabof 60 points
arguing that he had 1 Euro 4 vehicle (CBT 671) amlg one vehicle was
required to carry out this service; and

d. the Euro classification reflected the date of mantifre of the vehicle and it
was therefore contradictory how his client obtaitess points than the
recommended tenderer with regard to the Euro esgdilassification but
performed better when it came to the date of manufa of the vehicles
where, rightly so, his client was awarded an agagegf 23 points and the
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recommended tenderer 17 points because two ohtke vehicles presented
by the recommended tenderer were manufactured forialt six vehicles
presented by his client.

Dr Borg Cardona presented three emails dat88fsbruary 2011 whereby the
Nadur Local Council was informed by Transport Mdhat the appellant had five
Euro 2 trucks and one Euro 4 truck whereas themeoended tenderer had three
Euro 3 trucks and hence the evaluators were camemtarding 10x3 = 30 points to
the recommended tenderer in this regard. He aclauged a slight mistake in the
sense that one of the evaluators had awardeddanhsif 5 points to the appellant
otherwise the evaluation board had acted on theiafinformation available.

Dr Grech intervened and drew the attention of thklié Contracts Review Board
that he could not help noting that it was beconargactice whereby at tendering
stage a bidder would present a Euro 4 truck so abtain full points in that respect
but once awarded the contract the same bidder wbeld provide the service using
a Euro 1 or 2 vehicle. The recommended tendelegal representative considered
this to be both as (a) unfair competition and (bgantravention of contract
conditions because the contractor was obliged ¢athus truck in respect of which he
had been allocated points during tender adjudinatio

B) Reference(s) of Successfully Completed Contracts & Number of Default
Notices

Dr Galea submitted that:

i. the evaluation board awarded maximum points ta¢temmended tenderer
when he did not submit any references that he hadessfully completed
any contracts of a similar nature but it was simgggumed that once the
council had not received any evidence that themegended tenderer had
defaulted on previous contracts then it followeat the must have
successfully completed his contracts;

ii.  this line of reasoning on the part of the evaluatoard was incorrect
because the onus was on the tenderer to demonttadtee had in fact
successfully completed contracts of similar naturd that the evaluation
board had no right to assume anything in that asgamd

iii.  his client could demonstrate that the recommeneeddrer had, in fact,
defaulted in the execution of a contract awardelino by the Sannat Local
Council and, as a consequence, he had lost hisbfipbe awarded the
same contract again even if he had quoted the eseapice — General
Contracts Committee meeting dated"TZecember 2007 CT/12/07 referred.

Dr Borg Cardona informed those present that theuNadcal Council had issued a
request to all local councils whether they hadesisany default notices against the
recommended tenderer and none of the 17 councitsanbwered from Malta and
Gozo — Sannat council included - had indicatedsarch default notices.



Dr Grech argued that in the case involving the L&auncil of Sannat there was no
default on the part of his client but what happewed that some persons were
caught scattering waste around and when his diesw the attention of the council
these resulted in a series of misunderstandingsdeet the two parties. He added
that his client was aware that the Local CouncWwitoria had issued a default
notice against the appellant.

C) Human Resources

Dr Galea stated that the recommended tenderer isasaarded 13 out of 15
points for human resources that he was supposeeioy on the contracted
service when, in fact, the recommended tenderendigrovide any evidence that
he had such human resources at his disposal be@nceseagain, the employees
indicated were attached to Mr Nicholas Zammit, vilad no contractual
relationship with Mr Anthony Mercieca.

He added that, albeit it was true, yet it was ajsibe regular that one of the
employees indicated worked on a part-time basik ath the KIP (Gozo) and
with Mr Nicholas Zammit.

D) Emptying of Bins

Dr Galea rejected the recommended tenderer’s alaims letter of reply that in its
tender submission KIP (Gozo) did not fill in theasp reserved for the quote in
respect of the emptying of litter bins as his dlilkead duly filled it in as per Table A
item 1.1 (page 22).

E) Price

Dr Borg Cardona remarked that the recommended tendaoted the rate of €164.50
whereas the average rate offered by the appellasnt®05.00. He added that, if one

were to reduce the days on which waste was cotleatpenalty would be inflicted on
the council and that was another aspect that woaigathst the appellant.

It was agreed by the parties concerned that orbtms of these rates the offers
amounted to €171,000 by Mr Mercieca and €213,0081Fy(Goz0) as against the
council’s estimate of €125,000 (figures rounded up)

Dr Borg Cardona informed those present that, shthéddappellant’s appeal be
upheld, then the Council would have to reissueé¢heer as the price quoted by the
appellant was considered excessively high when epetpto its estimate even if his
client did concede that the estimate was ratheéherow side.

F) Points Allocation

Dr Galea stated that if one were to deduct thex®@goints awarded to the



recommended tenderer (5 for vehicles; 20 for refees and 25 for defaults) from
the average mark of 83 and one would add the 1%$¢20 instead 5 for vehicles)
that should have been awarded to his client’s @eesaore of 82 points with regard
to the technical evaluation while maintaining theng financial score, the end
result would have read as follows (figures roundpjl-

KIP Mr A Mercieca Max. Points
Technical (60%) 97 33 100
Financial (40%) 32 40 40
Total 129 73 140

Dr Grech remarked that (i) his client had actedexty and on the instructions
issued by the contracting authority and (ii) theeegd was a delaying tactic on the
part of the appellant because until such time tiiattender was awarded, the
current contractor (the appellant) was having bistact extended.

Dr Galea concluded that -

i. the case presented by the Council to the Local Gwwent Department was
misleading as it was based on the Council’s comatdms and not on what
the mandatory provisions laid down in the singleetope tender document
which dealt specifically with the bid bond, the kaeference and so forth;

ii. it was not up to the Local Council but up to thaleation board to
deliberate on whether there was any connectiondsiviMr Anthony
Mercieca and Mr Nicholas Zammit and, furthermobhe, ¢valuation board
should not have rested on the instructions issyetid Local Government
Department but it should have followed the paramsetet in the tender
document and in Reg 51 (2) which were very clddg.contended that no
documents had been presented at any stage ofritieribeg process to this
effect and, as a result, any documents presentgttiname of Mr Nicholas
Zammit should have been discarded;

iii.  the three vehicles presented by Mr Mercieca weneufaetured in 1989,
1993 and 1998 whereas those presented by his elenet manufactured in
1994, 1996, 2002 and 2006;

iv.  with regard to the engine classification, if oneevt concede that the
recommended tenderer’s trucks were Euro 3, theevhliators were
correct to allocate 10 points instead of the Hyeabad previously indicated,
still if one were to add the 5 points then the ®t@ould nonetheless read
129 for KIP and 78 for Mr Mercieca as per evaluatoiteria; and

v. in view of the above, the tender should be awatddds client who
submitted the most economically advantageous offer.

Mr Joseph Croker, a Public Contracts Review Boaedhiver, noted that it could be
that Euro 2 and Euro 3 engines were manufacturadureently e.g. that during the
period 1989 and 1996 both Euro 2 and Euro 3 engusgs in manufacture and



hence it was possible to end up with a 1989 Euwead@ne and with a 1996 Euro 2
engine.

The Chairman Public Contracts Review Board remathatl whereas it seemed
that the three evaluators were correct in awardyd points in respect of the
recommended tenderer’s Euro 3 trucks, yet it wdakear why the evaluators
awarded 5x3 points to the appellant as if all kgteehicles were Euro 2 when, in
fact, Koperattiva Ghawdxija Indafa Pubblika (KIPZ&d had 1 Euro 4 truck, which
qualified for 20 points and which appeared to hia@en overlooked in the
calculations, except for the award of an additigraht by one of the evaluators (6
instead of the others 5). The Chairman also add@dcbnsideration had to be given
to the difference in the prices quoted, i.e. on@ &40 and the other €88,000 in
excess of the Council’s estimate.

At this point the hearing was brought to a close.
This Board,

* having noted that the appellant’'s company, in teofrte reasoned letter of
objection of 28 March 2011, and through the verbal submissionsendauing
the hearing held on the 3August 2011, had objected against the decisioentak
by the Nadur Local Council to award the tender toAvithony Mercieca as the
cheapest compliant tender;

* having noted the appellant firm’s representativas1s and observations
regarding the fact that (a) (he bid had to be disqualifieb initio as it was
considered to be administratively not compliant éndhe technical evaluation
was defective such that extra points were awardede recommended tenderer
while points had been deducted in respect of entt offer, (b) the
administrative compliance griddicated that the Bid Bond had to remain valid
up to 28" April 2011 — slightly different from the 3DApril - nevertheless
the bid bond presented by the recommended tendeaervalid up to 27
February 2011 which meant that, by the time thedaearried out the tender
evaluation, namely the fIMarch 2011, the bid bond had already expired, (c)
failure to include the mandatory bid bond led te tffer being automatically
disqualified (Art. 14 of the Local Councils proceds) and the evaluation
board had no discretion in that regard but it sddwdve disqualified the
recommended tenderer’s offer, (d) Art. 14 of the&locCouncils (Tendering)
Procedures 1996 (LCP 3/96) (pagerBgr alia stated thatonly those tenders
that fulfill all the above administrative criteriaill proceed for the evaluation
criteria.’, (e) with regards to the banker’s reference, asrded in the minutes of
Council Meeting held on thé"®ecember 2010, the KIP representative, Mr
Lorry Zammit, had requested the Local Council 8ues him with the list of the
documents submitted by the recommended tenderkritsibriginal offer and
from that list, signed by the mayor and the secyetairesulted that no such
bank reference had been submitted, (f) the Employ@&elraining Corporation
certificate required in the administrative comptargrid did not refer to the
recommended tenderer but was in the name of MrdléshZammit who was
neither a partner nor a sub-contractor and, anseguence, not a party to the



tender, (g) all the three members of the evaludtimerd, whilst awarding 10
points each in respect of the recommended tendeveHicles as if they were all
Euro 3 engine models, erroneously awarded 6, gmuints in respect of KIP’s
vehicles as if they were all Euro 2 engines, ()Euro classification reflected
the date of manufacture of the vehicle and it vis@seifore contradictory how the
appellant company obtained less points than themmetended tenderer with
regard to the Euro engines classification but perém better when it came to
the date of manufacture of the vehicles - the thedecles presented by Mr
Mercieca were manufactured in 1989, 1993 and 199&&as those presented
by the appellant were manufactured in 1994, 190622and 2006, (i) the
evaluation board awarded maximum points to themenended tenderer when
he did not submit any references that he had ssftdgscompleted any
contracts of a similar nature but it was simplyusmsed that once the council had
not received any evidence that the recommendecatentdad defaulted on
previous contracts then it followed that he mustehsuccessfully completed his
contracts, (j) the appellant company could demaustihat the recommended
tenderer had, in fact, defaulted in the executiba contract awarded to him by
the Sannat Local Council and, as a consequendedéost his appeal to be
awarded the same contract again even if he hacdubé cheapest price, (k)
the recommended tenderer was also awarded 13 ddt pdints for human
resources that he was supposed to deploy on theacted service when, in fact,
the recommended tenderer did not provide any ecelémat he had such human
resources at his disposal because, once agaianth®yees indicated were
attached to Mr Nicholas Zammit, who had no contraktelationship with Mr
Anthony Mercieca, (I) changes in points given toderers would have turned
all in the appellant’s favour, (m) the case presénity the Council to the Local
Government Department was misleading as it wasdbasehe Council’s
considerations and not on what the mandatory pi@vsslaid down in the single
envelope tender document which dealt specificalth whe bid bond, the bank
reference and so forth and (n) the evaluation behadild not have rested on the
instructions issued by the Local Government Depantnibut it should have
followed the parameters set in the tender docuraedtin Reg 51 (2) which
were very clear;

having considered the contracting authority’s repngative’s submissions,
namely that (a) it did not contest the issue as#enof fact so much so that it
was aware of the issue with the bid bond and, ¢ty sought the advice of the
Local Government Department and the latter reghed’ the procedures clearly
stipulate that the LC has the 'right and not tibligation to reject a tender on the
basis of insufficiency of the bid bon) the Local Council did not consider the
bid bond issue as material to the adjudicationamdrd process of this tender
and, moreover, it had acted on the directions ghsethe Local Government
Department and, as a result, it could not be atlébat it abused its discretion
because it exercised its discretion judiciouslywbat was said with regard to
the bid bond applied equally to the issue of theklr@ference in the sense that
the local council had the right to reject a tenathrch was in any way
incomplete or irregular but the local council wad abliged to reject the tender ,
(d) the operators in the waste collection sectarewmt professionally
organised and, therefore, one could not expedradsird joint venture
agreement or some other formal undertaking, (¢hisicase, it seemed that the
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agreement between the recommended tenderer anddilols Zammit was
sufficient proof to the evaluation board that tbenfier would have the
necessary human resources to carry out this cangsgecially considering
that this was a manual job that required no paldicskill, (f) the Nadur Local
Council was informed by Transport Malta that theelfant had five Euro 2
trucks and one Euro 4 truck whereas the recommetashelérer had three Euro 3
trucks and hence the evaluators were correct imdinga 10x3 = 30 points to the
recommended tenderer in this regard, (g) the Nadaal Council had issued a
request to all local councils whether they hadesisany default notices against
the recommended tenderer and none of the 17 ceunbib answered from
Malta and Gozo — Sannat council included - hadcaidid any such default
notices, (h) the recommended tenderer quoted theof£&164.50 whereas the
average rate offered by the appellant was €20m8(iashould the appellant’s
appeal be upheld, then the Council would haveissue the tender as the price
guoted by the appellant was considered excessivglywhen compared to its
estimate even if his client did concede that ttisrege was rather on the low
side;

* having considered the recommended tenderer’s refer® the fact that (a) Mr
Nicholas Zammit had a working relationship with Mnthony Mercieca and
that he was an interested party in this tender ssgion so much so that he
was present at the hearing and (b) the appeal wWataging tactic on the part of
the appellant because until such time that thidéewas awarded, the current
contractor (the appellant) was having his contex¢¢nded,

reached the following conclusions:

1. The Public Contracts Review Board opines that trgracting authority, namely
the Nadur Local Council, acted in accordance withdpecifications whichnter
alia, stated that it shall have the right to reject angll tenders and that the Local
Council is not bound to accept any tender.

2. In the circumstance, this Board agrees with thdragting authority’s line of
reasoning which places emphasis on the fact tiegptinpose of a bid bond is
basically to keep the tender alive until the corttia awarded. This Board
observes that, in this instance, the adjudicabok 8 matter of days or weeks
after which the recommended tenderer was in aipasiv present the
performance bond so the Nadur Local Council wagequstified not to consider
the bid bond issue as material to the adjudicadiwh award process of this
tender.

3. The Public Contracts Review Board has taken cogoesaf the fact that, whereas
it seemed that the three evaluators were correamvarding 10x3 points in
respect of the recommended tenderer’s Euro 3 tryekdgt was not clear why
the evaluators awarded 5x3 points to the appediaiit all the latter’s vehicles
were Euro 2 when, in fact, Koperattiva Ghawdxijddfa Pubblika (KIP Gozo)
had 1 Euro 4 truck, which qualified for 20 pointedavhich appeared to have
been overlooked in the calculations, except foraWvard of an additional point
by one of the evaluators (6 instead of the othgrsl8vertheless, this Board
disagrees with appellant, namely that changes imtggiven to tenderers would
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have turned all in the appellant’s favour and asgilkat, notwithstanding such
fine tuning, the adjudication process could hawenéeavily impinged on the
ultimate decision as one cannot establish how stighnges in the scoring
system, regardless of the extent of the dose @&ubibjty, could have in any way
altered earlier decisions taken / recommendatioadem At this point this Board
places major emphasis on the fact that, in thaeioisgtance, one has to evaluate
all within a context wherein the prices quoted€46,000 as against €88,000 in
excess of the Local Council’s estimate. Needlesay that, minimal changes in
the overall scoring should not end up overshadowhegnoral and physical
balance and obligation that one has to reach wiand to public coffers.

4. The Public Contracts Review Board also finds tbamsidering that the Nadur
Local Council had issued a request to all localhods asking whether the latter
had issued anglefault noticesagainst the recommended tenderer with none of
the 17 councils (who answered from Malta and Go&arnat council included)
indicating any such default notices, the pointsediby the appellant company
are unfounded.

In view of the above this Board finds against thpeadlant and also recommends that
the deposit paid by the latter should not be rensdul

Alfred R Triganza Carmel J Esposito Joseph @rok
Chairman Member Member

30 September 2011
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