PUBLIC CONTRACTSAPPEALSBOARD
Case No. 304

CT/4024/2010; Adv. TD/T/23/2010
Tender for the Dismantling of 33KV Pylons

This call for tenders was published in the Govemin@azette on"YMay 2010. The closing
date for this call with an estimated budget of §,000 was 18June 2010.

Three (3) tenderers submitted their offers.

Messrs D.D.E. Attard Ltd filed an objection orf™Pebruary 2011 against the decision by
Enemalta Corporation to award the tender to Maluidtfor having the cheapest offer.

The Public Contracts Appelas Board composed of Nhed Triganza as Chairman, Mr. Edwin
Muscat and Mr Carmel Esposito as members convepet)lic hearing on Friday, 7June
2011 to discuss this objection.

Present for the hearing were:

D.D.E. Attard Ltd

Dr John Bonello Legal Representative

Mr Disma Attard Representative
Malukit Ltd

Dr Stefano Fillietti Legal Representative

Perit Godwin Agius Representative

Mr John Debono Representative

Enemalta Corporation
Dr John Micallef Grimaud Legal Representative
Dr Julianne Portelli Demajo Legal Representative

Evaluation Board:

Ing. Ivan Bonello Chairman
Ing. Silvan Mugliett Member
Ing Josef Micallef Member
Ing. Carmen Abela Member



After the Chairman’s brief introduction, the appell company’s representative was invited to
explain the motives of the company’s objection.

Dr John Bonello, legal advisor of D.D.E. Attard |tHe appellants, stated that by letter daféd 2
February 2011 the Department of Contracts infortisctlient that this tender had been awarded
to Malukit Ltd for having submitted the cheapeshtgcally compliant offer.

Dr Bonello went on to submit the following explaioats:-

Vi.

Vii.

viii.

the tender document related to the removal angporg of several pylons belonging
to Enemalta Corporation and section 2.1 of the dezrSpecification’ (page 8)
provided as follows:

“No pylons or items dismantled shall be retaineddnemalta. All the 103
structures plus related material along the mentneutes shall be dismantled,
removed and scrapped by the contractor.”

section 1.2 was termed "M" which according to lh&tructions to Persons Tendering
stood for "Must Have" or mandatory requiremgueage 13);

the tender specifications made it abundantly dlear the selected contractor had to
prove that one was in a position to carry out teeassary work for the dismantling
and scrapping of the pylons and it was, therefi@asonable for the tenderers to back
such capability with the possession and submissidhe necessary permits;

scrapping activities had to be covered by a vabkdt@ management permit issued by
the Malta Environment and Planning Authority acaogdo the Waste Management.
(Permit and Control) Regulations, 2001 (Legal Net387 of 2001);

his client, D.D.E Attard Ltd, held a valid waste magement permit bearing number
WMO00009/06, which was last renewed on the 28th K110 and was valid up to the
28th October 2011,

through this permit, his client was authoriseddaryg out the recovery and recycling of
scrap metal at the company’s waste managemenitydoitated in Scrap Lane, Off
Valletta road, Luqga;

on the other hand, Malukit Ltd, the recommendedeeer, did not hold a permit to
carry out scrapping activities but what it had \@gsermit to act as a waste broker,
which permit was issued by the Malta Environmertt Blanning Authority on the 14th
October 2010;

a waste broker could make arrangements for theatah, recovery, recycling or
disposal of waste on behalf of others — the wasikds was a kind of middle man who
put together operators to execute the works buhdigersonally carry out the works



Xi.

and for one’s services one charged a commissiomrdéommended tenderer did not
possess a waste management permit to operate rampsyg facility;

the recommended tendering company did not haveabessary permits to undertake
the works indicated in the tender but what it has$ va permit to make arrangements for
the pylons to be scrapped when the contractingoaitythad clearly indicated that the
dismantling and scrapping had to be carried ouhbycontractor;

even if, for the sake of the argument, the compamggistration as a waste broker was
sufficient for the works contemplated in this tendéalukit Ltd would have still

violated the conditions of tender since it had begistered as a waste broker after the
closing date for the submission of tenders; and

one had also to note the length of time taken jodachte this tender, i.e. from June
2010 to February 2011 and the slight differencthenprice of the recommended offer,
€88,900 and his client’s offer €94,400.

Dr John Micallef Grimaud, legal representative aEmalta Corporation, the contracting
authority, made the following submissions:-

a.

the evaluation board had to abide by the tendeditions and specifications and that the
appeal had to be viewed in the light of the 200BlielProcurement Regulations;

Section 2.1 already cited, did not preclude thdremtor from obtaining the services of
other contractors to carry out the works contengplan the tender or part thereof, in
other words, the tender conditions did not oblige dontractor to personally carry out
all the works;

the appellant company’s contention that the cotitrg@ntity had to have its own scrap
yard and waste management permits was not includine tender conditions and
neither was the contractor requested to submifMalya Environment and Planning
Authority waste management permit/s;

Enemalta Corporation requested the services ohaamior to take full responsibility of
the works included in the tender and it was leftaghe contractor to see to it how the
task was going to be accomplished and, strictlykipg, the contractor did not need to
have any licences at all because it was up to thkaMEnvironment and Planning
Authority, in its regulatory and supervisory rdie,ensure that such works were carried
out according to regulations;

during the evaluation process the contracting aitthasked for any permits that the
bidder might have had, even if that was not reeuest the tender document, and the
preferred bidder produced the permit of a wast&dravhich, admittedly, had been
issued after the closing date of tender;

Enemalta Corporation also assumed the respongithilitt whoever actually carried out



the works did so according to regulations andat thiould not turn out to be the case
then Enemalta Corporation would sue the contrdotdnaving been in breach of the
contract conditions; and

. although one could argue that the tender docunmntl©or should have requested that

bidders had to be in possession of waste managgreanit/s, as things stood, the
tender as drafted did not include this requirenaet the evaluating board had to
adjudicate on the tender document as it was pudalish

At this point the Public Contracts Appeals Boardmwhers observed that (i) if the tender
document did not request any permit from the catdran connection with waste management
then it should not have requested it during adptibe, (i) a permit issued after the closing date
of the tender should not have been considereddjadecation purposes and (iii) at page 3 of the
evaluation report against Malukit Ltd under then'snary of exchange of correspondence’ it
was stated that clarifications regarding the fotiaposal site and waste carrier licence, although
not asked for in the tender document, were vitatHe successful conclusion of the project.

Mr Mark O’Neil, an ‘Environment Protection Officedt the Malta Environment and Planning
Authority, under oath, gave the following infornuati

Vi.

if the works were not going to be carried out byeEralta Corporation itself then
whoever carried out the waste management workddbd licensed by the Malta
Environment and Planning Authority, namely (i) tamage a facility that took in scrap
material, such as metal or plastic and (ii) for tmenake the necessary arrangements
for the dismantling, transportation and scrappifithe waste, whether locally or
abroad, had to have a broker’s licence which, aftay 2010 covered all types of
waste material;

once a pylon was dismantled the residue, metakretem and so forth, was termed as
waste;

the owner of the waste — Enemalta Corporationhis ¢ase - could enter into
arrangements with licensed persons to manage g&evirut a third party had to have
the permit of a waste broker to get licensed catbra to manage the waste of others;

in terms of Legal Notice 337 of 2001, to manage efcample, metal waste one needed
a permit and to manage inert material requiredfargbermit or an extension of an
existing one to also cover such inert waste;

Malukit Ltd was issued with a waste broker pernaiteti 14' October 2010 whereby it
could organise the services of a licensed wastéecdo carry the waste and of an
authorised facility where to scrap the material;

the owner of the scrap material — Enemalta Corpmrathad the ‘duty of care’ and so,
ultimately, it remained responsible for the wastélsuch time that aertificate
would be issued attesting that the waste had bamycled; and



vii.  the appellant company, besides having a permificauthorised facility, also held
licences of a waste carrier and of a broker whimbeced all types of waste.

At this point Dr Stefano Filletti, legal represetita of the recommended tenderer, took the
floor and made the following remarks:-

a. no one was contesting that, at the time of exenutfadhe contract, the contractor had
to be covered by some kind of permit and, accortintpe tender issued by Enemalta
Corporation, the contractor had to ensure thatatitne of contract execution one had
the relative permit/s;

b. the objection raised by the appellant company veasa to whether his client had a
broker permit or not but the said appellant wageoding that Malukit Ltd, as a waste
broker, should not be awarded a tender involviregdtrapping of material because
Malukit Ltd itself did not have an authorized fatgyij

c. the appellant company was interpreting sectionrtihe sense that tiveastehad to be
dismantled, removed and scrapped by the same ctmtra

d. the correct interpretation to section 2.1 was thatcontractor had to assume the
responsibility for the dismantling, removal andagping of the waste but the said
contractor did not have to personally do thataict fwhat mattered to Enemalta
Corporation was thatio pylons or items dismantled shall be retainedEbgmalta”;

e. the appellant company did have an authorized fadlit, as the Malta Environment
and Planning Authority representative had confirmeedauthorized facility to receive
and process metal waste whereas, according tmeeztl, a pylon, besides the metal
structure was also made of the base, the bulk afhwilvas concrete or inert waste, and,
as a consequence, besides having an authorizéityfémi scrap metal one also had to
have an authorized facility for inert material, shing that the appellant company did
not have;

f. therefore, by the same argument put forward byagpeellant company that the
contractor had to have all permits in place becaillsbe works had be carried out by
the contractor, then the same appellant companydbd disqualified because it could
not scrap and process the entire pylon becausehaltl was an authorized facility for
scrap metal and, as a result, it would have taushtanother facility to process the inert
waste;

g. his client was in possession of a waste brokentiego handle all forms of waste and,
therefore, at the time of contract execution hisntlwas in a position to handle the
works contemplated in the tender document;

h. the tender document did not oblige the bidder tmlpce any licence or expected that
one had to possess any licenses and, although igie¢ agree or disagree with that,



still that was how things stood; and

i. his client had abided by the conditions of the &rehd the company was licensed to
undertake these works.

In conclusion Dr Bonello (a) shared the Public Cactls Appeals Board’s view that this tender
was quite straight forward and yet it had takemfidune 2010 to February 2011 to adjudicate;
(b) noted that, at the closing date of the tentherrecommended tenderer did not hold any
licences to broker or to handle waste managemeivitaes; and (c) the contracting authority
had to ensure that the contractor company was ctempand possessed the required licences
to render the services requested of such compawhiich regard his client had two licences,
i.e. for an authorized facility for scrap metal asfch waste broker in the case of inert material.

On the other hand, Dr Filletti reiterated thatmieowvere to take on board the argument made by
the appellant company’s representatives, then adddagree that, whereas the appellant
company had an authorized facility for scrap mbtdlonly had a brokerage licence for inert
waste, namely the same kind of licence that Malutdtwas in possession of, then the
appellant company had to be disqualified.

Finally, Dr Micallef Grimaud reiterated that thenteer document did not require any licensing
and that the evaluation board had correctly asdaseebids in line with the provisions laid
down in the published tender document.

At this point the hearing was brought to a close.
This Board,

* having noted that the appellants, in terms of theasoned letter of objection’ dated
12" February 2011 and also through their verbal susionis presented during the hearing
held on 1% June 2011, had objected to the decision takehépértinent authorities;

» having noted all of the appellant company’s repnegéves’ claims and observations,
particularly, the references made to the fact apsection 1.2 was termed "M" which
according to thénstructions to Persons Tenderisgpod for "Must Have" or mandatory
requirement, (b) the tender specifications maddundantly clear that the selected
contractor had to prove that one was in a postiocarry out the necessary work for the
dismantling and scrapping of the pylons and it viasrefore, reasonable for the tenderers
to back such capability with the possession andnssgion of the necessary permits, (c)
scrapping activities had to be covered by a vabdte@ management permit issued by the
Malta Environment and Planning Authority accordinghe Waste Management. (Permit
and Control) Regulations, 2001 (Legal Notice 332@01), (d) the appellant company had
a valid waste management permit and through thisipé was authorised to carry out the
recovery and recycling of scrap metal at the comjsawaste management facility located
in Scrap Lane, Off Valletta road, Luga, (e) Malukid, the recommended tenderer, did not
hold a permit to carry out scrapping activities Wit it had was a permit to act as a waste
broker, which permit was issued by the Malta Envinent and Planning Authority on the



14th October 2010, (f) a waste broker could makangements for the collection, recovery,
recycling or disposal of waste on behalf of otreerd, as a consequence, the recommended
tendering company did not have the necessary petoitndertake the works indicated in
the tender but what it had was a permit to makangements for the pylons to be scrapped
when the contracting authority had clearly indidateat the dismantling and scrapping had
to be carried out by the contractor and (g) evefoifthe sake of the argument, the
company’s registration as a waste broker was seiffidor the works contemplated in this
tender, Malukit Ltd would have still violated theralitions of tender since it had been
registered as a waste broker after the closingfdatée submission of tenders;

having considered the contracting authority’s repngative’s reference to the fact that (a)
Section 2.1 already cited, did not preclude thdremtor from obtaining the services of other
contractors to carry out the works contemplatethentender or part thereof, in other words,
the tender conditions did not oblige the contratdgoersonally carry out all the works, (b)
the appellant company’s contention that the cotitrg@ntity had to have its own scrap yard
and waste management permits was not includeceitetider conditions and neither was the
contractor requested to submit any Malta Environnagia Planning Authority waste
management permit/s, (c) Enemalta Corporation gqdethe services of a contractor to take
full responsibility of the works included in thentder and it was left up to the contractor to
see to it how the task was going to be accomplisimel] strictly speaking, the contractor did
not need to have any licences at all because iuwas the Malta Environment and

Planning Authority, in its regulatory and supervismle, to ensure that such works were
carried out according to regulations, (d) during évaluation process the contracting
authority asked for any permits that the bidderhtnltave had, even if that was not requested
in the tender document, and the preferred biddstyared the permit of a waste broker
which, admittedly, had been issued after the cipdite of tender, (e) Enemalta Corporation
also assumed the responsibility that whoever dgtaoatried out the works did so according
to regulations and if that would not turn out totbe case then Enemalta Corporation would
sue the contractor for having been in breach ottrgract conditions and (f) although one
could argue that the tender document could or shisave requested that bidders had to be in
possession of waste management permit/s, as thiogd, the tender as drafted did not
include this requirement and the evaluating boadltb adjudicate on the tender document
as it was published;

having taken note of Mr O’Neil’s testimony, partiaty, the fact that (a) if the works were
not going to be carried out by Enemalta Corporatiiself then whoever carried out the
waste management works had to be licensed by thie Mavironment and Planning
Authority, namely () to manage a facility that took in scrap matesalch as metal or
plastic and4) for one to make the necessary arrangements éodimantling,
transportation and scrapping of the waste, whdtually or abroad, had to have a broker’s
licence which, after May 2010 covered all typesvakte material, (b) the owner of the
waste — Enemalta Corporation, in this case - ceuatér into arrangements with licensed
persons to manage its waste but a third party dchve the permit of a waste broker to get
licensed contractors to manage the waste of otf@r&jalukit Ltd was issued with a waste
broker permit dated f4October 2010 whereby it could organise the sesvifea licensed
waste carrier to carry the waste and of an autbedriacility where to scrap the material, (d)



the owner of the scrap material — Enemalta Corpmrathad the ‘duty of care’ and so,
ultimately, it remained responsible for the wastélsuch time that aertificatewould be
issued attesting that the waste had been recyaedeg the appellant company, besides
having a permit for an authorised facility, alsdchiéecences of a waste carrier and of a
broker which covered all types of waste;

» having also taken cognisance of the recommendeftteris points raised during the
hearing, particularly, the fact that (a) no one wastesting that, at the time of execution of
the contract, the contractor had to be coveredbyeskind of permit and, according to the
tender issued by Enemalta Corporation, the comrdmd to ensure that at the time of
contract execution one had the relative permibsti{e objection raised by the appellant
company was not as to whether the recommendedranidad a broker permit or not but
the said appellant was contending that Malukit ltsla waste broker, should not be
awarded a tender involving the scrapping of matéeaause Malukit Ltd itself did not
have an authorized facility, (c) the appellant campwas interpreting section 2.1 in the
sense that thevastehad to be dismantled, removed and scrapped byatine sontractor
when the correct interpretation to section 2.1 thas the contractor had to assume the
responsibility for the dismantling, removal andagaping of the waste but the said
contractor did not have to personally do thataict fwhat mattered to Enemalta
Corporation was thatio pylons or items dismantled shall be retainedEbhgmalta”, (d)
albeit the appellant company did have an authorizeility yet, apart from the need for
one to have an authorized facility for scrap mets also had to have an authorized
facility for inert material, something that the atlpnt company did not have, which by the
same argument put forward by the appellant complaatythe contractor had to have all
permits in place because all the works had beeraout by the contractor, then the same
appellant company had to be disqualified becauseuld not scrap and process the entire
pylon because all it had was an authorized faditityscrap metal and, as a result, it would
have to entrust another facility to process thetinaste, (e) the recommended tenderer
was in possession of a waste broker licence tolbaidforms of waste and, therefore, at
the time of contract execution his client was poaition to handle the works contemplated
in the tender document and (f) the tender docurdighhot oblige the bidder to produce
any licence or expected that one had to posseskcamges and, although one might agree
or disagree with that, still that was how thingsost,

reached the following conclusions, namely:

1. The Public Contracts Appeals Board opines thdtafworks were not going to
be carried out by Enemalta Corporation itself tdroever carried out the waste
management works had to be licensed by the Maltar&mment and Planning Authority,
namely ) to manage a facility that took in scrap matesaich as metal or plastic aml (
for one to make the necessary arrangements fatishgantling, transportation and
scrapping of the waste, whether locally or abraaw had to have a broker’s licence
which, after May 2010 covered all types of wastearial. The Public Contracts Appeals
Board feels that the point raised by the appetiantpany that, even if, for the sake of the
argument, the company’s registration as a wasteebnwas sufficient for the works
contemplated in this tender, Malukit Ltd would hat#d violated the conditions of tender



since it had been registered as a waste brok&rQbdober 2010) i.e. after the closing date
for the submission of tenders {10une 2010).

2. The Public Contracts Appeals Board contends tleastand taken by the
contracting authority left to be desired especialhen Enemalta Corporation’s
representatives claimed that (a) the request forces of a contractor to take full
responsibility of the works included in the tentidt it entirely up to the contractor to see to
it how the task was going to be accomplished ahgt(kctly speaking, the contractor did not
need to have any licences at all because it was thig Malta Environment and Planning
Authority, in its regulatory and supervisory rdie,ensure that such works were carried out
according to regulations. With this in mind thisaBd finds little comfort in the fact that,
during the evaluation process, the contractingaitthasked for any permits that the bidder
might have had, even if that was not requestebariender document, and the preferred
bidder produced the permit of a waste broker whacimittedly, had been issued after the
closing date of tender. On this subject mattes Board concludes that, irrespective as to
whether a clause is specifically mentioned in greler document or not, an adjudicating
panel cannot simply overlook the fact that the lipgaameters have to be observed whether
manifestly stated or not. The fact that EnemattgpGration would sue any contractor for
breaching the contract conditions cannot but besidened by this Board as a useless
observation in view of the fact that public enstieave the responsibility to do their
‘homework’ right and not aim at being in a positiorhave legal recourse just in case
something goes against what would have been thonghe first place. Such attitude,
argues this Board, could give rise to unnecessastewf resources, human and financial,
apart from the myriad of opportunity costs incurred

3. The Public Contracts Appeals Board opines thabtkeer of the scrap
material — Enemalta Corporation - had the ‘dutgarfe’ and so, ultimately, it remained
responsible for the waste until such time thaesificatewould be issued attesting that the
waste had been recycled. As a result, it cann@teagith the recommended tenderer’s
claim that, since the tender document did not eblige bidder to produce any licence or
expected that one had to possess any licensegjadsan one might agree or disagree with
that, that was how things stood. This Board resEmMr O’Neil’s testimony wherein,
inter alia, he stated that the owner of the waste — Enertatporation, in this case - could
enter into arrangements with licensed persons toageits waste but a third party had to
have the permit of a waste broker to get licensedractors to manage the waste of others,
a permit which, on the closing date of the tenttex,recommended tenderer did not have.

In view of the above this Board finds in favourtbé appellant company and, whilst
recommending the re-integration of the appellamgany in the tender evaluation process, also
recommends that the deposit paid by the latterldimeireimbursed.

Alfred R Triganza Edwin Muscat Carmel Esposito
Chairman Member Member
4 July 2011



