PUBLIC CONTRACTS REVIEW BOARD
Case No. 302

RN/01 /10
Tender for the Provision of Local Warden Services -Regjun tan-Nofsinhar

This call for tenders was published in the Govemin@azette on 30November 2010. The
closing date for this call with an estimated budzfe 2,100,000 was 2anuary 2011.

Two (2) tenderers submitted their offers.

Messrs Aurelia Enforcement Ltd filed an objection@} May 2011 against the decision by the
South Region to disqualify its offer on being namwpliant at administrative and technical stage.

The Public Contracts Review Board composed of Mre@l Triganza as Chairman, Mr. Edwin
Muscat and Mr Joseph Croker as members convenetlie pearing on Friday, f0June 2011
to discuss this objection.

Present for the hearing were:

Messrs Aurelia Enforcement Ltd

Dr Adrian Delia Legal Representative
Ms Jean Camilleri Representative
Mr Peter Formosa Managing Director

Guard & Warden Service House Ltd
Dr Andrew Borg Cardona Legal Representative
Mr Kenneth De Martino Representative

Sterling Security Co Ltd

Dr Reuben Farrugia Legal Representative
Mr Noel Schembri Representative
Mr David Stabbings Representative

Regjun tan-Nofsinhar (South Region)
Dr Alex Sciberras Legal Representative

Evaluation Board:

Ms Claudette Abela Baldacchino Chairperson
Mr Jesmond Aquilina Member

Mr Anthony Borg Caruana Member

Mr George Cremona Member

Mr Reuben Sciberras Secretary



After the Chairman’s brief introduction, the appell was invited to explain the motives of his
objection.

Dr Adrian Delia, legal representative of Aureliaf@icement Ltd, the appellant company, stated
that by means of letter dated"™April 2011, his client was informed that the comps
tender was not successful sing@ the company does not have the required expeeen
indicated in the tender documeantd (ii) the number of wardens on the company's regeste

at closing date of the tender is not sufficienseéovice the requirements of the Region as
indicated, i.e. 261 hrs weekly in blocks of 40hrs.

(i) The company does not have the required experiencedicated in the tender
document

Dr Delia made the following submissions:

a. it was not correct that his client did not regidiee years experience and it was equally
incorrect to state that the tender document redwrsninimum of five years
experience,;

b. Clause 12 of the ‘Instructions to Tenderers’ uridevard’ provided that:

“It is the intention of the Region to award the @@tt on the basis of the
cheapest and administratively compliant tender ilgvegard to the extent of
compliance with the conditions specified in thedesndocuments and also the
level of prices quoted; provided that the tendes baen submitted in
accordance with the requirements of the Tender Dwnts. Quality Standards,
experience and track record (minimum 5 years), wadak proposed, company
set up and conditions of work of employees, orgdiumal capabilities and
professionalism will be taken into consideratiordamill be the basis of the
award.”

This provision was rather ambiguous with regard/bether an award was to be
made according to the lowest price or on the bafsise most economically
advantageous tender (MEAT) and, in fact, he hatlenged this by filing a
judicial protest and, whilst, the Public ContraResview Board held thgirima
faciethe claims made by his client did not subsist, yle¢, same Board had
added that ... Needless to say thahis Board would be concerned if such
addenda could lead to a lack of level playing ansingarticipating tenderers
giving certain advantages to one or more bidder mattto all such tenderers".

c. the ‘selection criteria’ and the ‘reasons for awavdre separate and distinct such that
the selection criteria referred to mandatory regmients which had to be satisfied
whereas the ‘reasons for award’ referred to thésk@aswhich the award would be
made but the ‘reasons for award’ could not leaexidusion;



d.

the minimum 5 year requirement was not mentiongavaere else except under the
‘award criteria’ and therefore his client should have been excluded at ‘award stage’
but, if anything, at the ‘selection stage’ whickepeded the ‘award stage’;

having said that, his client still satisfied thgeéar experience requirement by having
provided his services to Malta Drydocks from 20032010, Motherwell Bridge
Malta Ltd from 2006 to 2010 and Wasteserv (Maltapited from 2004 to 2010;

Reg. 52 (2) (a) of the Public Procurement Regutatimade a distinction between
works and services such that it stipulated thahmcase of certain services 3 years
experience was required whereas in the case ofsv@nkears experience were
required;

the technical evaluation was to be carried out amythe basis of ‘selection’
criteria’ whereas the ‘award’ was to be made onlihsis of ‘price’ from among
technically compliant bidders. Nevertheless, coméid Dr Delia, under Clause 12
‘award’ there was included the 5 year experiencgir@ment which, if anything,
should have featured as a ‘selection’ criteriorheatthan an ‘award’ criterion. If
the reason for exclusion was based on the experieguired in Clause 12 under
‘Award’ then the exclusion of his client was illédgeecause there was no ‘selection’
criterion in the tender document that referrechim mandatory requirement of 5 years
minimum experience.

(i) The number of wardens on the company's regisés at closing date of the tender is not
sufficient to service the requirements of the Regias indicated, i.e. 261 hrs weekly in
blocks of 40 hrs.

Dr Delia made the following submission:

contrary to what the evaluation board stated, entcdid not indicate that the
company would render the service requested inehéer with five wardens;

this tender referred to the provision of loca.l dexr services to cover a whole region
and that entailed the engagement of a number adeva; who had to be in possession
of a specific licence which took a period of tinoeotbtain;

his client had up till then provided limited wardgervices, namely only to Floriana and
Marsa local councils, and, as a result, one shoatexpect his client to employ say, 30
wardens, prior to being awarded the tender andl#awsng this workforce idle until
such time when, and only if, the company would Waraed the tender. If the
contracting authority was going to insist on tlisert that, effectively, meant that only
the present/incumbent operators, who employed igedist all the existing licensed
wardens, could participate to the exclusion ofrésg;

the tender document itself did not require thisrfrihe bidder; and



V.

his client had indicated two ways or a mixture oftbas to how the company would
obtain the number of local wardens required fos tiantract, namely the ‘transfer of
business’ or ‘the submission of a call for applicas’.

Dr Alex Sciberras, legal representative of the 8dgion, made the following submissions:-

a. the appellant company should refrain from repeatis@llegations, namely that various

provisions in the tender document were irregulagaen illegal because it’s
representatives had already sought legal remedwithibut success, so much so that
the Public Contracts Review Boaidter alia, opined that there was no contradiction in
the way the tender had been issued and that theiplg of transparency had not been
adversely affected and that the document, as draftas totally in line with established
procurement criteria;

. moreover, the appellant company was requestingttsabuld be reinstated and,

logically, the company’s representatives couldaqiect that the company could be
reinstated in a tendering process that they weegialy to be null; and

. the appellant company did not lodge an appeal untagith regard to the decision

taken by the Public Contracts Review Board butdfgesentatives decided to
participate in the process and, as a result, taergeshould not deal with whether the
tender provisions were valid or not but one halinbit oneself to the interpretation of
the tender provisions.

On the issue of ‘experiencBr Sciberras stated that

contrary to the appellant company’s declaration tha 5 years experience was not
mandatory, Clause 12 established a ‘minimum’ whiogether with other
considerations, like the organizational capabditieill be taken very much into
consideration and will be the basis of the award’

Addendum No. 2 dated"S)anuary 2011 also clarified, if there was any dptiat it
was the intention of the region to award the cartteen the basis of the cheapest
technically and administratively compliant tender ;

Regulation 52 (2) had to be considered in the lgfiiRegulation 28 which stated that
the:

“(2) Contracting authorities may require candidates @edderers to meet
minimum capacity levels in accordance with regole®1 and 52. The extent of
the information referred to in regulations 51 ar@l&d the minimum levels of
ability required for a specific contract must béated and proportionate to the
subject-matter of the contract. The minimum lesbkll be referred to in the
contract notice.”



iv. the 5 year minimum requirement was reasonable divermnerous responsibilities
attached to the local warden service, which invdlgeablic order and which duties
were previously vested in the Police Force;

v. the experience quoted by the appellant companynwaeelevant to the service
requested in the tender and, moreover, the refersrade to Schedule 8 (23) —
investigation and security services except for anad car services — mentioned,
among others, investigation services, alarm moimigoand guard services, which had
nothing to do with local warden services so muclhso a local warden had a different
licence from that of a private guard. Dr Scibewaged that local warden services
should fall under Schedule 8 (27) ‘other servicas’d

vi. inthe case of the appellant company it was nog arquestion of 3 years versus 5 years
experience but also that the kind of experiencegireed was not of a similar nature.

In making reference to the points raised with tinember of warden®r Sciberras argued
that:

a. it was conceded that the tender document did mmilate the number of wardens
required but on the other hand Clause 12 proviatthe tenderer had to have the
organizational capabilities to deliver the service;

b. when the evaluation board considered the documentatibmitted by the appellant
company it emerged that the company only had 4tifmié and 1 part-time local
wardens and, as a result, it was clear that thelklm company did not have the
organizational capabilities to provide the 261 mMmiam weekly hours indicated in
Annex 6 — Region’s Requirements (page 55);

c. regarding the three options mentioned by the appettompany as to how it could
engage the additional number of wardens requiredrtder this service, one had to
note that, in spite of the fact that the company &mple time to prepare itself for this
reform, which started in 2009, yet it did not. &sexample Dr Sciberras stated that the
company did not present any letters of understanfiom firms that were willing to
join it if the said company would win the contractany sub-contracting arrangements
or that a number of persons were following a cotina¢ would lead to a local warden
licence;

d. evidently, the adjudicating board did not have ajipavidence to have the peace of
mind that the appellant company was capable of tiakieg this task and, worse still,
the contracting authority risked being left withalé provision of a local warden
service for a number of months if the contract weseawarded to the appellant
company; and

e. although one could argue that foreign wardens \ieeéy to encounter communication
problems, the fact was that the tender was opeorpetition from other EU member
states



Dr Sciberras proceeded by making reference todhelaation procedurarguing that:

Directive 2004/18/EC was equivalent to Malta’s peiprocurement regulations and this
dealt with procedures for the award of public wotkstracts, public supply contracts
and public service contracts and provided thatipiddrvice contracts listed under
Annex IIB of the said Directive, which was identiba Schedule 8 under our
Regulations, were not regulated by Article 53 (Pjhe Directive, which article was the
equivalent of our Regulation 28(5);

in the caseEuropean Commission v. Irelandrhich was decided upon on the™8
November, 2010, in para 43 it was stated thdtile the requirement to state the
relative weighting for each of the award criteriitae stage of publication of the
contract notice, as now provided for under Artibl&(2) of the Directive, meets the
requirement of ensuring compliance with the priteipf equal treatment and the
consequent obligation of transparency, it canngttlieately be argued that the scope
of that principle and obligation extends, in thesahce of a specific provision to that
effect in the Directive, to require that,... theéatéve weighting of criteria used by the
contracting authority is to be determined in advamnd notified to potential tenderers
when they are invited to submit their bids. Indasdhe Court indicated by the use of
the words 'where possible’ ... the reference tghteng of the award criteria... does not
constitute an obligation for the contracting authgr

para. 48 further stated that moreovéng'relative weighting of the award criteria
communicated to the members of the evaluation ctisenn the form of a matrix
would not have provided potential tenderers, hagl/theen aware of that weighting at
the time the bids were prepared, with informatidnch could have had a significant
effect on that preparation.”.(see als@ATI EAC and Viaggi di Maio and Others)”;

more importantly, Regulation 55 (4)(b) made it cléeat 'Public contracts which have
as their object the services listed in Schedulba&l e subject solely to regulations 46
and 49(4) and, as a consequence, reference to any othelatem was superfluous
and had no bearing on these proceedings; and

effectively, the principle of non-discriminationditransparency in the award of public
contracts entailed that the adjudicating authantjcated beforehand which were
those criteria upon which it shall evaluate the @va such a way as to allow the
reasonably well-informed and normally diligent teners to interpret them in the same
way' (AT! EAC and Viaggi di Maio and Others).

At this point Dr Sciberras made reference to thect®n and award criteriherein,inter
alia, he argued that:

a. the ‘Tenderer’s Declaration’ and Addendum No. 2'&jjudication of tenders’, which

referred to Clause 12, mentioned the criteria Waild be applied in the process of
selection and award,



b.

C.

the appellant company was trying to cover its stwrtings that surfaced at
administrative and technical compliance stage bgifg the contracting authority to
move on to envelope three knowing that, at thajestd was only the price that had to
be decided upon and that no administrative/techrssaes could be raised; and

the role of the Public Contracts Review Board wasrisure that the contracting
authority had abided by the procedural rules aatlitthad not misused its power but,
according to the ECJ, it was not the role of thblielContracts Review Board to
replace the discretion of the contracting authority

Mr Anthony Borg Caruana, the authorized officetlod South Region and a member of the
adjudication board, under oath gave the followinglence:-

Vi.

Vil.

the appellant company was disqualified for not aigitgeto the provisions of Clause 12
and the Tenderer’s Declaration (page 14);

the evaluation board drew up a list of requisite emerged from the tender document
and at envelope 2 stage that list was comparedthalappellant company’s tender
submission;

Annex 6 — Region’s Requirements — outlined theentrminimum weekly requirement
of 261 hours which, considering the 40-hour weeluded in the collective agreement
of local wardens, worked out at a daily requiremani local wardens, besides the
provision of two senior grades;

the Employment and Training Corporation recordsaatbd that the appellant company
had 3 full-time and 1 part-time wardens on its badlereas the South Region
estimated that about 11 wardens in all would beired. It was also argued that whilst
in its tender submission the appellant company tindk to provide the service

anytime after the award of tender it was evideotrfthe documentation submitted that
it would not be have been able to fulfill that cortment;

from the options presented by the appellant compéagylicensing of new wardens was
out to the question given that it took a numbemohths for one to obtain the local
warden licence whereas the ‘transfer of business apossibility but no
documentation, such as letters of understanding,suamitted and the evaluation
board could not rest on such possibilities buegaed evidence and facts;

it was up to the contracting authority to decidetlom date when the contractor had to
start rendering the service and, as a result,ah&actor had to have the resources in
place otherwise the region would end up withoutvilaeden service for months;

the tender document was quite clear that the temdexd to have a minimum of 5 years
experience and that experience had to be in thagions of local warden services as
had been stated by the Chairman of the Managen@annttee, Local Enforcement
Systems, the entity that compiled and issued theéeiedocument;



viii.

the adjudication was carried out according to @i@dd guidelines and the three
envelope system entailed that a tenderer had tifygjram envelope 1 to proceed to
envelope 2 - the administrative and technical eatédtn — and to qualify from envelope
2 to be considered in envelope 3 which was thenfired offer; and

had the appellant company been adjudicated admatiistly and technically compliant
at envelope 2 then the next step would have beesl@me 3, where one had to decide
only on the price.

In conclusion, Dr Delia made the following obseiwas and passed the following comments:-

a.

he insisted that at no stage did his client dedlzaethe company was going to service
the contract with only 5 wardens so much so thethent proposed three ways how to
engage/recruit the required local wardens;

he questioned the use of issuing a tender wheastheing claimed that the bidder had to
have a good number of wardens on their books atltfseng date of the tender when,
practically, all licenced wardens were employedh®/incumbent contractors;

he referred to Clause 4 of Annex 11 (page 70) -tit@otor’s information Statement —
which stated that ifthe information is not available on the closingtd for the
submissions of this tender, it is to be submittethke successful tenderer within one week
from the receipt of acceptance and the award dhambubject to this condition.’As a

result, claimed Dr Delia, according to that proweisithe contracting authority could not
disqualify the bidder even if the latter did nobmt the information requested at Annex
11 by the closing date of the tender;

he referred to Regulation 28 which stated that

“(2) Contracting authorities may require candidatewl tenderers to meet minimum
capacity levels in accordance with regulations Btl 2. The extent of the
information referred to in regulations 51 and 52dathe minimum levels of ability
required for a specific contract must be related gmoportionate to the subject-
matter of the contract. The minimum levels shalldferred to in the contract
notice.”

Consequently, the appellant company’s legal repitasige continued by arguing that,
according to Reg. 28, the contracting authorityymaquire a minimum and that it was
Reg. 51 and 52 respectively that stated that tménmoim level ‘shall’ be referred to in
the contract notice;

he stated that the 5 years experience was not dat@ay ‘selection’ criterion because
the 5 years experience was included under Clausehich related to the ‘award’,
which, in turn, did not deal with administrativetechnical compliance but it dealt with
the decision as to who should be awarded the tender



he claimed that the complaint lodged by his clieférring to the pre-contract
procedure was unsuccessful because, at the tim@&hlic Contracts Review Board did
not have the opportunity to hear and see all tideence but, following this hearing, it
had emerged that Clause 12 was not all that ckety whether the award was to take
place on the basis of the price or the most ecocaligiadvantageous tender (MEAT)
so much so that there were those who said thdiahkis was the ‘price’ and there were
others who said the basis was the most economiadilgntageous tender (MEAT);

. he referred to the fact that his client shouldmote been disqualified because of the

number of wardens because the tender documenbtlicbntain ‘selection criteria’ but
it contained ‘award criteria’ and even if the numb&wardens were to be one of the
selection criteria it had to be tied to a date; and

. he argued that, once the appellant company’s clatrthe pre-tendering procedure that

the tender document, as drafted, was illegal -ritcbeen upheld, his client was now
requesting that the company’s offer be reintegratetie process once the reasons for
its exclusion were unfounded.

On his part Dr Sciberras concluded his case bynstéhat:

it was evident that the purpose of the appeal wapén up the case that the appellant
company had previously brought before the Publint@2@ts Review Board without
success, so much so that the said company wasagaae challenging the provision of
the tender document;

the appellant company failed to relate Clause 1&ddendum No. 2 which, together,
clearly stated that Clause 12 was the basis fos¢textion and the award,

the appellants kept on insisting with witnessesvbat they would do once the process
got to envelope no. 3, namely ‘the award’, a stageh had not been considered up till
then because the process was halted at envelofe the. selection stage;

the appellant company did not have on its booksitheber of wardens required for the
execution of this contract and the same compartgdad indicate what arrangements it
had entered into to secure the services of wardi@nsere to be awarded the contract or
else if it had any sub-contracting agreements; and

the adjudicating board had to evaluate on factsdmedmentation and not on abstract
submissions.

At this point the hearing was brought to a close.



This Board,

having noted that the appellants, in terms of tleasoned letter of objection’ dated
6" May 2011 and also through their verbal submissfmesented during the hearing held on
10" June 2011, had objected to the decision takehépértinent authorities;

having noted all of the appellant company’s repneseses’ claims and observations,
particularly, the references made to the fact hpat no stage did the appellant company
declare that it was going to service the contrattt anly 5 wardens so much so that it
proposed three ways how to engage/recruit the medjlocal wardens including a ‘transfer

of business’ or ‘the submission of a call for apations’, (b) there seemed to be little scope
in a contracting authority issuing a call like tbise when it was being claimed that the
bidders had to have a good number of wardens anlibeks at the closing date of the tender
when, practically, all licenced wardens were emgtblpy the incumbent contractors, (c)
according to Clause 4 of Annex 11 (page 70) — Gatdr’'s information Statement — the
contracting authority could not disqualify the bédeven if the company did not submit the
information requested at Annex 11 by the closinig @& the tender, (d) the 5 years
experience was not a mandatory ‘selection’ critebecause the 5 years experience was
included under Clause 12 which related to the ‘akyavhich in turn did not deal with
administrative or technical compliance but it dedth the decision as to who should be
awarded the tender and (e) the appellant compasylégimot have been disqualified
because of the number of wardens because the tdadement did not contain ‘selection
criteria’ but it contained ‘award criteria’ and eveé the number of wardens were to be one
of the selection criteria it had to be tied to egla

having considered the contracting authority’s repngative’s reference to the fact that (a)
contrary to the appellant company’s declaration tha 5 years experience was not
mandatory, Clause 12 established a ‘minimum’ whiogether with other considerations,
like the organizational capabilitie'syill be taken very much into consideration andl i
the basis of the award(p) Addendum No. 2 dated"January 2011 also clarified, if there
was any doubt, that it was the intention of theaedo award the contract on the basis of
the cheapest technically and administratively coampltender, (c) the experience quoted
by the appellant company was not relevant to tn@serequested in the tender, (d) when
the evaluation board considered the documentatibmgted by the appellant company it
emerged that the company only had 4 full-time apd-time local wardens and, as a
result, it was clear that the appellant companyndilhave the organizational capabilities
to provide the 261 minimum weekly hours indicatedAnnex 6 — Region’s Requirements
(page 55), (e) regarding the three options mentidnethe appellant company as to how it
could engage the additional number of wardens redup render this service, one had to
note that, in spite of the fact that the company &mple time to prepare itself for this
reform, which started in 2009, yet it did not - tw@mpany did not present any letters of
understanding from firms that were willing to jotnf the said company would win the
contract or any sub-contracting arrangements dratmumber of persons were following a
course that would lead to a local warden licengh€ contracting authority risked being
left without the provision of a local warden seevior a number of months if the contract
were be awarded to the appellant company, (g) agth@ne could argue that foreign
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wardens were likely to encounter communication f@ots, the fact was that the tender
was open to competition from other EU member stgtgsdrom the options presented by
the appellant company, the licensing of new wardeas out to the question given that it
took a number of months for one to obtain the leecalden licence whereas the ‘transfer of
business’ was a possibility but no documentatiochsas letters of understanding, was
submitted and the evaluation board could not restuxch possibilities but it needed
evidence and facts and (i) it was up to the cotitrg@uthority to decide on the date when
the contractor had to start rendering the servick as a result, the contractor had to have
the resources in place otherwise the region wonttug without the warden service for
months;

reached the following conclusions, namely:

1. The Public Contracts Review Board contends thailsivtine appellant company was correct
in arguing that the contracting authority did nadicate the number of wardens required,
yet it is also true that the contracting authodiy indicate the minimum number of hours
per week needed to service this contract which artealito 796 hours per week, which,
when divided by 40 hours — as per collective agesgrfor local wardens - worked out at 20
wardens.

2. The Public Contracts Review Board argues that & avenatter of fact that the incumbent
contractor/s already possessed the assets to akel¢his tender and that was a point to their
advantage. Yet, this Board is also aware of thetfeat this tender was issued both locally
and across the European Union and, as a resldgstprima facie this Board cannot
conclude that this tender had the semblance ofamoenopolistic scenario. As a matter of
fact this Board agrees with the contracting authigriposition, namely that, albeit one
could argue that foreign wardens were likely toemter communication problems, yet the
fact was that the tender was open to competitiomfother EU member states.

3. The Public Contracts Review Board agrees with auation board with regard to the fact
that the experience quoted by the appellant compaasynot relevant to the service
requested in the tender. The Public ContractséRe®doard feels that the argument raised
by the appellant company’s representative withnet¢g@the said company satisfying the 5
year experience requirement by having providedetsices to Malta Drydocks from
2003 to 2010, Motherwell Bridge Malta Ltd from 20062010 and Wasteserv (Malta)
Limited from 2004 to 2010 does not apply in thisitext considering that the scope
of this tender, namely the provision of local wardervices, bears no similarity to
experience gained when providing services to #teslof Malta Drydocks, Motherwill
Bridge, Wasteserv (Malta) Limited and so forth.

4. Considering that up to the closing date of tendénsssion the appellant company only had
5 wardens on its books, the Public Contracts Redeard feels that the evaluation board
was provided with little comfort that the appellaompany would be able to provide the
requested service as from day one following therdwaad this regardless of the fact that
no date was specified within which the successfntlerer had to start the service following
the signing of the contract.
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5. The Public Contracts Review Board agrees with tmracting authority’s arguments,
namely that (a) the appellant company did not preany letters of understanding from
firms that were willing to join it if the said corapy would win the contract or any sub-
contracting arrangements or that a number of psraame following a course that would
lead to a local warden licence and (b) the conitigauthority risked being left without the
provision of a local warden service for a numbemainths if the contract were be awarded
to the appellant company.

In view of the above this Board finds against thpedlant company and also recommends that
the deposit paid by the latter should not be rensda

Alfred R Triganza Edwin Muscat Joseph Croker
Chairman Member Member
4 July 2011
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