PUBLIC CONTRACTSAPPEALSBOARD
Case No. 291
CT/ARM S/T/20/2010
Tender for the Supply and Printing of Bills for Automated Revenue M anagement Services

Ltd

This call for tenders was published in the Govemin@azette on 30April 2010. The closing
date for this call with an estimated budget of €060 was 27May 2010.

Six (6) tenderers submitted their offers.

Clentec Ltd filed an objection on ®£ecember 2010 against the decision by the Costract
Department to disqualify its offer as technicalbpnrcompliant.

The Public Contracts Appeals Board composed of Nhed Triganza as Chairman, Mr. Edwin
Muscat and Mr Carmel Esposito as members convepetlic hearing on Wednesday,™.8
May 2011 to discuss this objection.

Present for the hearing were:

Gutenberg PressLtd

Dr Antoine Naudi Legal Representative

Mr Mario Magro Representative
Velprint Ltd

Mr Vincent Vella Representative

Water Services Corporation (WSC) - Automated Revenue M anagement Services Ltd
(ARMSLtd)

Mr Marco Perez Representative
Mr Anthony Camilleri Representative

Evaluation Board:

Mr Stephen Caruana Chairman
Mr Andre Muscat Member
Ms Bernice Balzan Member
Mr Mark Lupi Memebr

Mr Jude Carabott Secertary



After the Chairman’s brief introduction, the appell company’s representative was invited to
explain the motives of his client’s objection.

Dr Antoine Naudi, legal representative of Gutenldergss Ltd, the appellant company,
explained that by letter dated i December 2010 the Contracts Department notified hi
client that the company’s offer was not succesaéuit was "technically non-compliarfor
two reasons, namely, ‘grammage’ and ‘minimal pagperding at corners’.

With regard to grammage, Dr Naudi remarked thatGbatracts Department had furnished
the following explanation:-

“Requested grammage of paper was of 90gsm whielyusvalent to approx 5.60g
per page (and not 5.5¢g per page as indicted in dppts letter dated 24th December
2010). A sample of 10 sheets were weighed twicetarak average for more
accurate tests at the Lab of IWT aatbtal of 55.5576g was given resulting in an
average weight per page of 5.56g which is appro&kl% below the required
grammage.”

According to the certificate of analysis the resoltespect of Gutenberg was as follows:

Reference: 90gsm = 5.60g.

Weight of 10 pages (g)
55.5576g

Weight of 1 page (9)
5.569

Difference from Ref. (g)
0.04q

% difference
0.71%

Dr Naudi stated that his client had offered whidg9m paper as requested in clause 2 of the
tender document but, according to the contractin@arity, the shortcoming concerned the
weight of the paper. He added that the contracimdority itself indicated that the weight
per page was ‘approx’ 5.6g and he, therefore, atgbat even if, for the sake of the
argument, there was a variation of 0.71%, thatlguyealified as an acceptable variation
and, to prove his point, he submitted as evidendecament styled ‘General Conditions of
Sale of Paper and Board Manufacturers in EEC’, elt@@ause 14 ‘Basis Weight Tolerances
of Deliveries’ allowed for about 5% tolerance, plursminus.

Mr Stephen Caruana, chairman of the evaluationdyaamarked that all the tenders
submitted were, in fact, below the 5% variation &iedadded that, when his board carried out
its first evaluation, the paper weight was notssue. He added that it was the Contracts
Committee that had indicated that the appellantgamy had to be disqualified because of
the paper weight difference. Mr Caruana madeeiarcthat, in the first instance, the



evaluation board did not disqualify the appellamtnpany due to the difference in the weight
of the paper that it supplied.

When referring to paper bending Dr Naudi cited ivark communicated by the contracting
authority in this regard:

“Printing carried out correctly and no misfeeds givduring printing of sample
(approx 70 sheets) - no blank/double pages or jangrgiven while printing. Only
concern was a minimal bending of paper at the cwsrie

Dr Naudi explained that it could have happenedtiiratest on the paper supplied by his client
was carried out after several other printing johd heen carried out with the result that the
rollers would have heated up thus causing the papsend minimally at the corners/edges.

Mr Caruana explained that the paper testing wasedaout by the contracting authority on its
bill printing machines and it was irrelevant whettiee appellant company’s paper was tested
at the start or at the end of the testing exerdideCaruana added that his board’s observation
that the paper tended to bend a bit at the comassonly a sort of ‘passing remark’ but it was
not a serious shortcoming that should lead to ibgualification of the appellant company.

Other issues that were considered during the hgparotuded (a) ISO Certification and (b) the
price.

1SO Certification

Dr Naudi stated that Clause 8 of the tender spedifons indicated that:

“Preferably suppliers should have in operation heir manufacturing facilities
a quality assurance system in accordance with 18@192000 or equivalent with
certification for both design and manufacture fuiocts....”

Dr Naudi claimed that his client’s printing presssvthe only one in Malta which
had a quality assurance system in accordance ®{h9001:2000, evidence of which
could be obtained from the website of the Maltar®t@rds Authority. Dr Naudi
pointed out that, although this was not a mandateguirement but a ‘preference’,
it appeared that the evaluation board had not gargnconsideration to this matter.

Price

Dr Naudi submitted that his client quoted the pot€48,825 whilst the recommended
tenderer offered the price of €51,595.50.

Mr Caruana explained that the Water Services Cartpmt was VAT exempt without
credit whereas ARMS Ltd would claim back the VAEmlent and, as a result, what
mattered to ARMS Ltd in terms of price was the basist.



Mr Caruana further explained that, on closer exatiom of the prices, it was evident
that three tenderers, among them the recommendeéner, quoted VAT at 18%
whereas the other three, including the appellantgany, quoted VAT at 5% and
therefore, when one removed the VAT element froengghices submitted, the
following picture emerged:

Basic cost VAT Total
Velprint Ltd €43,725.00 €7,870.50 (18%) €51,596.
Gutenberg €46,500.00 €2,325.00 (5%) €48,825.00

Mr Mario Magro, representing Gutenberg Press, r&etathat once the company he was
representing submitted the price of €48,825 thevasd bound to provide the service at that
price and if it would turn out that the VAT rate tns service was 18% and not 5% then his
firm would have to make good for the differencehe rate of VAT.

The Chairman, Public Contracts Appeals Board, desadywith Mr Magro’s argument because
the appellant company had broken down its prideims of basic cost and VAT, as requested
in the tender document, and, as a consequence mdttgred was the cost excluding VAT.

Dr Naudi made the point that his client was nottesting the award of the tender to Velprint
Ltd but what he was primarily contesting was thet that his client’s offer was disqualified at
the technical compliance stage when it was clearigrging at the hearing, even by clear
declarations made by the evaluation board itd&dt, his client’s offer was, in fact, technically
compliant. With regard to price, Dr Naudi statbdtt according to the VAT legislation, the
rate chargeable in this case was 5% and not 18%inthat the recommended tenderer had
failed to submit a tender in conformity with legigbn.

Mr Caruana remarked that the fact that three temdeuoted VAT at 5% and the other three
tenderers quoted VAT at 18% demonstrated that tvesean element of uncertainty among
operators in this sector as to the proper VAT tla&¢ was chargeable.

At this point the hearing was brought to a close.
This Board,

» having noted that the appellants, in terms of tmeasoned letter of objection’ dated
24" December 2010 and also through their verbal sutiamis presented during the hearing
held on 18 May 2011, had objected to the decision taken byprtinent authorities;

» having noted all of the appellant company’s repnegéves’ claims and observations,
particularly, the references made to the fact gApthe company’s offer was considered
not successful as it was "technically non-complidmt two reasons, namely, ‘grammage
and ‘minimal paper bending at corners’, (b) the pany had offered white 90gsm paper
as requested in clause 2 of the tender documentabaobrding to the contracting
authority, the shortcoming concerned the weightefpaper, (c) the contracting



authority itself indicated that the weight per pages ‘approx’ 5.6g and that, as a
consequence, even if, for the sake of the arguntleate was a variation of 0.71%, that
surely qualified as an acceptable variation aseawied in a document entitled ‘General
Conditions of Sale of Paper and Board ManufactuireESEC’, where Clause 14 ‘Basis
Weight Tolerances of Deliveries’ allowed for ab&36 tolerance, plus or minus, (d) with
regard to paper bending, it could have happenddhbdest on the paper supplied by the
appellant company was carried out after severarqihinting jobs had been carried out with
the result that the rollers would have heated up ttausing the paper to bend minimally at
the corners/edges, (d) although, preferably, sepplkshould have had in operation at
their manufacturing facilities a quality assurasgstem in accordance with 1ISO
9001:2000 or equivalent with certification for batbsign and manufacture functions,
yet it appeared that the evaluation board had nargany consideration to this
matter in view of the fact that this was not a matody requirement but a ‘preference’,
(e) the company had quoted the price of €48,823sivthie recommended tenderer
offered the price of €51,595.50, (f) once the algmIcompany submitted the price of
€48,825 then it was bound to provide the serviadait price and if it would turn out that
the VAT rate on this service was 18% and not 5% this firm would have to make good
for the difference in the rate of VAT, (g) the apprt company was not contesting the
award of the tender to Velprint Ltd but what it wasmarily contesting was the fact the
company'’s offer was disqualified at the techniaahpliance stage when it was clearly
emerging at the hearing, even by clear declarativerde by the evaluation board itself, that
the appellant company’s offer was, in fact, techiyccompliant and (h) with regard to
price,, according to the VAT legislation, the ratargeable in this case was 5% and not 18%
thus rendering the recommended tenderer’s bid @& monformity with legislation;

» having considered the contracting authority’s repr¢ative’s reference to the fact that (a) it
was the Contracts Committee that had indicatedttitippellant company had to be
disqualified because of the paper weight differerfbgin the first instance, the
evaluation board did not disqualify the appellaminpany due to the difference in the
weight of the paper that it supplied, (c) the papsting was carried out by the contracting
authority on its bill printing machines and it wa®levant whether the appellant company’s
paper was tested at the start or at the end dé#timg exercise, (d) the evaluation board’s
observation that the paper tended to bend a Hieatorners was only a sort of ‘passing
remark’ but it was not a serious shortcoming thatsd lead to the disqualification of the
appellant company, (e) the Water Services Corpomatias VAT exempt without credit
whereas ARMS Ltd would claim back the VAT elementlgas a result, what mattered to
ARMS Ltd in terms of price was the basic cost af)a&ifice three tenderers quoted VAT at
5% and the other three tenderers quoted VAT at tt88aemonstrated that there was an
element of uncertainty among operators in thisoseag to the proper VAT rate that was
chargeable;

reached the following conclusions, namely:
1. The Public Contracts Appeals Board argues thaitaloe appellant

company’s offer was considered not successful et "technically non-compliant
for two reasons, namely, ‘grammage’ and ‘minimgb@abending at corners’, yet, the



fact that during the hearing the same contractingaity’s representatives stated that
(a) with regard to the ‘grammage’ it was the CoatsaCommittee that had indicated
that the appellant company had to be disqualifiecklnse of the paper weight
difference as, in the first instance, the evaluatoard did not disqualify the

appellant company due to the difference in the Wedd the paper that it supplied and
(b) with regard to the paper bending, the evalumaboard’s representatives claimed that
its observation that the paper tended to bend at Ibiite corners was only meant to be a
sort of ‘passing remark’ but it was never mearnitiply that it was a serious shortcoming
that should lead to the disqualification of the elfant company, provided enough clarity
as to the fact that, unlike it had been officialgcided by the General Contracts
Committee, the appellant company’s offer was texdihyi compliant.

2. Considering that the issue of price had only beentioned at the hearing
stage and that the appellant company had neverdiéeially made aware that its bid
had been disqualified for reasons relating to pgsaes, the Public Contracts Appeals
Board feels that, at this stage, it does not faww its remit to deliberate further on
subject matter.

In view of the above this Board finds in favourté appellant company and also recommends
that, apart from being re-instated in the evalumfioocess due to the fact that the appellant
company'’s bid was technically correct, the deppaitl by the latter should be reimbursed.

Alfred R Triganza Edwin Muscat Carmel Esposito
Chairman Member Member
26 May 2011



