PUBLIC CONTRACTS REVIEW BOARD
Case No. 265

CT/3071/2010 - Adv No CT/141/2010
Service Tender for the Restoration Works to Birgu landfront Fortifications — BRG 07

This call for tenders was published in the Govemin@azette on"®July 2010. The closing
date for this call with an estimated budget of 9,326 (excluding VAT) was 31August 2010.

Five (5) tenderers submitted their offers.

MD Joint Venture Ltd filed an objection onl®ecember 2010 against the decisions by the
Contracts Department to disqualify its offer onngefound administratively non-compliazbd
to recommend tender award to FortRes Joint Verituréhe price of €320,256.64, excluding
VAT.

The Public Contracts Review Board composed of Mre@l Triganza as Chairman, Mr Edwin
Muscat and Mr. Carmel Esposito as members convemetblic hearing on Friday, $March
2011 to discuss this objection.

Present for the hearing were:

MD Joint Venture

Dr Franco Galea Legal Representative
Mr Maurizio Savoca Corona Representative

FortRes Joint Venture

Dr David Wain Legal Representative
Ms Denise Xuereb Representative

Ministry for Resources and Rural Affairs
Dr Victoria Scerri Legal Representative

Evaluation Committee

Architect Ray Farrugia Chairman
Mr Joseph Casaletto Member
Mr Hermann Bonnici Member
Architect Amanda Degiovanni Member
Mr Stephen Serracino Inglott Member



After the Chairman’s brief introduction, the appelis’ representative was invited to explain the
motives of the joint venture’s objection.

Dr Franco Galea, legal representative of MD Joiebhtre, stated that his client had submitted
two documents, ‘MD 1’ which represented an extcddhe tender submission in the English
language and ‘MD 2’ which represented the origteat in the Italian language, and explained
that his client’s request not to circulate theseuwhoents to third parties was based on the
principle that they contained sensitive informatgnd not for any other reason.

Following the above-mentioned explanation, Dr Gaheeved on to tackle the three main issues
that formed the basis of his appeal.

A) Most of the text under Article 16.1 (e - vi) Volumel Section 4, Form 4.13 and 6.1.2(c),
particularly under the Technical ‘lllustration Repo rt’ was unintelligible.

Dr Galea remarked that with regard to the Techrl#abtration Report’, which was
accompanied by photographs, it was incomprehenbiblethe evaluation committee
concluded that one could not read it when, at #meestime, the same evaluation committee
was in a position to submit its remarks thereoreesly as to whether the projects submitted
were of a similar nature or not. Dr Galea explaitteat the original submission was in the
Italian language and to translate it into the laaggiof procedure, his client made use of a
software programme which, unfortunately, did ngrosluce a faithful version of the original.
Dr Galea added that if the English version of tesument was unintelligible then the
evaluation committee could have either consulteth wie original document in Italian,
which, he opined, was not such an alien languagss tor else it could have sought a
clarification.

Dr Victoria Scerri, legal representative of the Mtry for Resources and Rural Affairs, the
contracting authority, remarked that clause 14.theftender document required that
supporting documents submitted in another languagge permissible provided they were
accompanied by an accurate translation into English

Architect Amanda Degiovanni, a member of the evadmacommittee, remarked that on
examining this document it was evident that thgiogl submission was not properly
translated into English and the evaluation commifedt that it had to point out this
shortcoming even though it was not the reasonléubto the appellants’ disqualification.

(B) Dossier was not accompanied by a written declaratiosigned by the bidder
confirming that personnel with similar or better qualifications and/or experience
would be engaged on this contract to carry out spedized works as specified in the
tender document in clause 16.1 (e) (vi) (a).

Dr Galea conceded that albeit no such specificesigteclaration was submitted by his client
in the joint venture’s tender submission, yet hewaick to add that the information



submitted by his client in this respect exceededréguirements stipulated in the tender
document. Dr Galea explained that his client stemithe CVs, which included
gualifications and experience, of the personnelcattd to the consortium and to its
subcontractor that would be involved in the exemutf this project. Dr Galea also referred to
Form 4.13 ‘Further Information’ (page 45 of thedendocument) and argued that, according
to its layout and content, the bidder was not retpeeto sign Form 4.13. The appellants’
legal representative maintained that, for evalumggiorposes, the contracting authority had all
the information it required and even more than veggiested in the tender dossier. As a
result Dr Galea submitted that, once all the infation had already been provided in the
original submission, the evaluation committee cdwddle asked his client to submit the signed
declaration simply to formalise matters.

Dr David Wain, legal representative of FortRes thé recommended tenderer, pointed out
that the declaration omitted by the appellants wetljard to qualifications and experience of
personnel was a mandatory requirement and thavigaally demonstrated in the tender
document in bold print. He added that the evatuatiommittee could not overlook the non-
submission of mandatory documentation and thaetaduation committee was certainly not
expected to deliberate as to whether a mandatguinement might have been satisfied, in
spirit or otherwise, elsewhere in the tender doauateon.

Architect Ray Farrugia, Chairman of the evaluatommittee, and Architect Degiovanni
insisted that, according to Form 4.13, the biddet to include a dossier which in turn had be
accompanied by a written declaration with the samaeling laid down in bold print in Form
4.13. Mr Farrugia further submitted that this vent declaration was a very important
document to the contracting authority becausepite®ented a commitment on the part of the
tenderer that the job would be carried out by camemepersonnel.

At this stage the Chairman of the Public Contr&tsiew Board remarked that mandatory
requirements had to be met by bidders and, if angthn this case the bidder could have
backed up its declaration by the submission of @Mscating the qualifications and
experience of personnel.

(C) Three of the projects presented in the dossier wemgot restoration intervention
projects on masonry structures (not of a similar ngure)

Dr Galea referred to Clause 16.1 (e) (vi) (pageflthe tender document) which requested
bidders to submit:

“Any other information deemed relevant (Form 4.1¥olume 1, Section 4) which should include:

a. A dossier of not more than 20 A4 size pagescong description including
photographs of at least four restoration interventprojects on masonry structures carried
out by the bidder/s during the last five years. Félee of restoration works of each of the
four projects listed shall not be less than €85,d0@& dossier must be accompanied by a
written declaration signed by the bidder confirmirigat personnel with similar or



better qualifications and/ or experience will be gaged on this contract to carry out
specialized restoration works as specified in ttéader document.”

Dr Galea referred also to the certificate, knownh@sEURO-SOA Certification OG2,
attesting that his client had the necessary expegiand qualification in restoration works.
Dr Galea explained that, locally, there was no stettification body but in Italy it was
mandatory for a contractor to have such a certéiga order to undertake works on behalf of
the Ministero per i Beni e le Attivita’ Culturalivhich, to a certain extent, was equivalent to
the Superintendence of National Heritage. Dr Gatated that this certificate of competence
was renewed and amended from time to time.

Dr Galea contended that the works did not havestextlusively masonry works and he
maintained that in this respect his client had gmésd a compliant submission. Dr Galea
argued that if, for argument’s sake, in the opindéthe evaluation committee the three
particular projects did not satisfy the tender ieguents, the evaluation committee should
have also taken into account the projects presdntdis client's sub-contractor since the
bidder could also rely on the experience of a thady outside the consortium. The
appellants’ legal advisor claimed that the sub@mtor presented projects on masonry
structures which even exceeded the value stipulatédte tender, such as, the Norman House,
Villa de Piro and a convent, all in Mdina, and ¥ilChappelle at St Paul’s Bay.

At this stage Architect Degiovanni was summonethéowitness stand and, under oath, gave the
following evidence:

a) the main reason for exclusion was that three optbgects presented by the appellants
were not considered as restoration interventiofept® on masonry structures as requested
in the tender document, namely with regard to:

I. restoration of the roof and masonry perimeter ohigipal building Villa "La Quiete"
in the Municipality of Paese (TV):- from informati@iven, including photographs, the
project was mostly concerned with seismic improvetsi¢o a timber structure and
therefore the nature of these interventions wdsrift from that being specified in
this contract and thus could not be consideredrastaration intervention project on
masonry structures;

ii. renovation and maintenance of coveragd walling of the Municipality of Noventa di
Piave (VE):- from the information supplied it waslicated that the supporting
structure of this building was made up of timbeaiins and trusses, whereas the
masonry element was composed of brickwork and hemze again, the nature of
these interventions was different from that beipgc#fied in this contract and thus
could not be considered as a restoration intergeriroject on masonry structures as
specified in the tender document; and

iii. restoration of the facades of Building 13, Cample/€ Bonardi at Politecnico of
Milan:- the information submitted clearly showed that it \eagpair project of a
modern reinforced concrete and steel structurewinidluded no masonry works and,



as a result, the nature of these interventionsdifeeyent from that being specified in
this contract.

b) masonry works represented work on large stone blaokl the photos and information
submitted by the appellant joint venture did ndleie this aspect as was requested in the
tender document;

c) the evaluation committee had considered the pegdbmitted by the sub-contractor but
the committee could not overlook the fact thatdswhe appellant joint venture itself who
had decided to include and to present the threje@moin question in its dossier, which
dossier was a mandatory requirement as per claude(@) (vi);

d) inthe tender submission, the appellants did neitidicate nor specify that the sub-
contractor was going to execute the restoratiorks/ar question and therefore, in the
absence of such an indication by the bidder, thecsaumtractor could have well been
simply the supplier of materials; and

e) ‘pointing’ meant the filling in of the gap betwestone slabs (‘mili tal-fili’)

The Chairman of the Public Contracts Review Bodrseoved that, on the basis of the
information given, it appeared that the evaluatommittee did not consider that the
consortium had the requested track record in $fps bf masonry restoration works and,
besides, the role of the sub-contractor had nat peeperly spelled out in the tender
submission except that the subcontractor was tnigaged on pointing works which did not
necessarily mean that the subcontractor was goingdertake the other restoration aspects of
the contract.

Dr Galea submitted that although Ms Degiovanni &éaery right to give her interpretation, he
was standing by his arguments and by the documentstibmitted by his client and left it up
to the Public Contracts Review Board to decidehmnmerits of the issues raised.

Mr Maurizio Savoca Corona, also representing theelant joint venture, under oath, explained
that:

a. timber works would invariably involve masonry works

b. although his firm might not have carried out magdnestoration) works in the past five
years, the fact was that his firm had been invoinegstoration works for 20 years and
that it was issued by the Italian authorities vatbertificate of competence to undertake
any kind of restoration works, e.g. from tGeliseumto Pompeito St Peter’s Basilica

c. the certification covered the skills of the worlder equipment, financial standing and so
forth which proved that his firm was specialisedhis line of work and that it was not an
ordinary construction company;



d. regulation no. 34 of 2000 provided for the issueatificates to firms to enable them to
participate in public tenders and Certificate OG8ued by théinistero per i Beni
Culturali, applied to all the buildings and sites under #sponsibility of that ministry;

e. Certificate OG2 did not specifically refer to linbese restoration works but it referred to:

“.. lo svolgimento di un insieme coordinato di la&pioni specialistiche necessarie a
recuperare, conservare, consolidare, trasformangristinare, ristutturare, sottoporre
a manutezione gli immobili di interesse storicogettj a tutela a norma delle
disposizioni in materia di beni culturali e ambialit Riguarda altresi la realizzazione
negli immobili di impianti elettromeccanici, elati; telefonici ed eletronici e finiture
di qualiasi tipo nonche di eventuali opera connesseplementari e accessorie”

f. the important thing was the capacity of the firnutmertake restoration works and it did
not matter much if that involved brickwork, as mBstman historic remains did, or
limestone.

Dr Galea remarked that this was an EU tender sinoeolved EU funds and, as a consequence,
foreign firms could participate provided that thegre appropriately certified in their own
country.

The Chairman Public Contracts Review Board opied paragraph 2 of the Certificate OG2
guoted by Mr Savoca Corona at para. (e) aboveresféo a whole range of specialised
restoration works in a holistic manner which, tbgef rendered an entity capable of undertaking
restoration works.

The Chairman Public Contracts Review Board madeneigl comment in the sense that it
would appear that, locally, we have not yet revi@war tendering procedures in their entirety to
reflect our obligations under EU regulations witle tonsequence that, as things stood,
adjudicating committees were being obliged to abigéender conditions and specifications
which, in practice, could contradict EU norms, écgedom of movement. The Chairman Public
Contracts Review Board even questioned the purpls®iting experience to projects carried
out in the previous five years, especially whereegive restoration works of this kind in Malta
have only been taken in hand recently with thdililo®d that, to a certain extent, we have to rely
on foreign firms.

Dr Scerri remarked that the point under discusgiaa not whether the firm possessed a
certificate of competence but whether it had tlpiired experience in this particular kind of
restoration works.

Architect Ray Farrugia reminded those presentttfeevaluation board had to adjudicate on the
documentation submitted at the closing time anditiedered why what was being said at the
hearing did not form part of the original tendebsssion in the first instance.

Dr Wain observed that Certificate OG2 was a gersgdilfication and it did not necessarily
mean that the holder of that certificate had prasfip carried out restoration works in limestone



which, for the purposes of the appeal, was a mangatquirement in the tender document — as
per clause 6.1.2 (c) which stated that evidéiéeelevant experience in execution of works of
a similar nature over the past five years (Form)4iecluding the nature and value of the
relevant contracts, as well as works in hand andtictually committed....”

Dr Wain stated that the evaluation committee hadedtberate on the documentation submitted
and pointed out that in its tender submission fhpedant joint venture gave no indication that
the joint venture would be relying on the sub-caator for the execution of these restoration
works, in which case, subcontracting could not exic@0% of the total contract value as per
Form 4.4 ‘Subcontracting’ at page 33 of the terdtmrument. Dr Wain concluded that during
the hearing it had not been demonstrated thatwaki@tion committee was incorrect in its
assessment that three of the four projects preddayt¢he appellants were not similar in nature
to the works contemplated in this call for tenders.

Architect Degiovanni reiterated that the projeatbritted referred to works on timber,
concrete and steel which did not feature in Malfaitifications. She added that had the
appellants included hard stone or sand stone idstEBmestone, the evaluation committee
would have, at least, learned that the appellaatisexperience in the cleaning and
preservation of stone works, but the fact was titender submission did not indicate
anything of the sort.

Mr Hermann Bonnici, a member of the evaluation cotta®, informed those present that the
contracting authority requested similar projectsied out in the previous five years for the
purpose of ensuring that the contractor was umate dn modern restoration techniques and
products and material in use due to developmeatstétke place in this specialised sector.

At this point the hearing was brought to a close.
This Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’ dated 14
December 2010 and also through their verbal subomsgresented during the hearing held
on 11" March 2011, had objected to the decision taketheyertinent authorities;

» having noted all of the appellant company’s repneséves’ claims and observations,
particularly, the references made to the fact gaptvith regard to the Technical ‘lllustration
Report’, which was accompanied by photographsai mcomprehensible how the
evaluation committee concluded that one could eatliit -the appellants made use of a
software programme which, unfortunately, did ngirceluce a faithful version of the
original - when, at the same time, the same evaluation ctisenias in a position to
submit its remarks thereon especially as to whetheprojects submitted were of a similar
nature or not, (b) albeit no written declaratiogngid by the bidder confirming that
personnel with similar or better qualifications sardexperience would be engaged on this
contract to carry out specialized works as speatifethe tender document in clausg 1
(e) (vi) (a)was submitted by the appellants in the tender ssgiam, yet the information
submitted by the same joint venture in this respgceeded the requirements stipulated in



the tender document, (c) the appellant joint vengubmitted the CVs, which included
gualifications and experience, of the personnelcattd to the consortium and to its
subcontractor that would be involved in the exemubf this project, (d) the certificate,
known as the EURO-SOA Certification OG2, attestet the appellant joint venture had
the necessary experience and qualification in rastm works, (e) locally, there was no
such certification body such as the EURO-SOA butaty it was mandatory for a
contractor to have such a certificate in orderridartake works on behalf of tihinistero
per i Beni e le Attivita’ Culturalivhich, to a certain extent, was equivalent to the
Superintendence of National Heritage, (f) the amét’ subcontractor presented projects
on masonry structures which even exceeded the sijnglated in the tender, such as, the
Norman House, Villa de Piro and a convent, all idih&, and Villa Chappelle at St Paul’'s
Bay, (g) timber works would invariably involve masg works, (h) albeit the appellants
might not have carried out masonry (restorationjkean the past five years, the fact was
that the Italian firm had been involved in restamatworks for 20 years and that it was
regularly issued by the Italian authorities witbeatificate of competencethe certification
covered the skills of the workforce, equipmengrfaial standing and so forthto undertake
any kind of restoration works, e.g. from tGeliseumto Pompeito St Peter’s Basilicand (i)
Certificate OG2 did not specifically refer to linkese restoration works but to a whole range
of specialised restoration works in a holistic mamn

having considered the contracting authority’s repngative’s reference to the fact that (a)
albeit the original submission was not properiysiated into English yet it was not the
reason that led to the appellants’ disqualificatidm) the bidder had to include a dossier
which in turn had be accompanied by a written datian with the same wording laid
down in bold print in Form 4.13, (c) one could dotubt the real scope behind the written
declaration being mandatory considering the faat ttrepresented a commitment on the
part of the tenderer that the job would be cardetlby competent personnel, (d) the main
reason for exclusion was that three of the projprtsented by the appellants were not
considered as restoration intervention projectsiasonry structures as requested in the
tender document, (e) masonry works represented woitkrge stone blocks and the photos
and information submitted by the appellant joinbtege did not reflect this aspect as was
requested in the tender document, (f) in the tesdbmission, the appellants did neither
indicate nor specify that the sub-contractor waago execute the restoration works in
guestion and therefore, in the absence of suchdioation by the bidder, the sub-
contractor could have well been simply the suppmifematerials, (g) the point under
discussion was not whether the appellant jointwenpossessed a certificate of competence
but whether it had the required experience inphigicular kind of restoration works and (h)
had the appellants included hard stone or sana sttiead of limestone, the evaluation
committee would have, at least, learned that tipelgnts had experience in the cleaning
and preservation of stone works, but the fact Wwasthe tender submission did not
indicate anything of the sort;

having considered comments and claims made by ottegested parties including Dr
Wain’s (a) emphasis on the fact that the declanatimitted by the appellants with regard to
gualifications and experience of personnel was adasory requirement and (b) claim that



in its tender submission the appellant joint veatgave no indication that the joint venture
would be relying on the sub-contractor for the exien of these restoration works,

reached the following conclusions, namely:

1. The Public Contracts Review Board considers thatuthintelligibility
issue of the translated document, as corroboraterthitect Degiorgio herself, was
not an issue with regards to the evaluation anddacttion process.

2. The Public Contracts Review Board considers the BL5OA
Certification OG2 attesting that the appellant joienture had the necessary experience
and qualification in restoration works as valid amteptable once this is authenticated
by local authorities.

3. The Public Contracts Review Board, however, agnetsthe evaluation
committee for deciding that the role of the subtcactor had not been properly spelled
out in the tender submission except that the subactor was to be engaged on
pointing works which did not necessarily mean thatsubcontractor was going to
undertake the other restoration aspects of theaont

4. More importantly, the Public Contracts Review Boalsb opines that it
cannot overlook the non-submission of mandatoryudentation and that the
evaluation committee was certainly not expectedeitberate as to whether a
mandatory requirement might have been satisfiedpint or otherwise, elsewhere in
the tender documentation, especially when one densithe fact that the written
declaration which was mandatory represented a comeni on the part of the tenderer
that the job would be carried out by competent gems|.

In view of the above this Board finds against thpedlant company and also recommends that
the deposit paid by the appellants should not imetnaersed.

Alfred R Triganza Edwin Muscat Carmel Esposito
Chairman Member Member

17 March 2011



