PUBLIC CONTRACTS REVIEW BOARD
Case No. 264

Adv No CT 146/2010 - CT 3060/2010 — WSM159/2009/1

Service Tender for Engineering, Procurement Constration Management (EPCM)
Consultancy Services for the Design, EIA, Contraatig and Managing a Project for the
Construction and Operation of a Biological Treatmen Plant in the North of Gozo

This call for tenders was published in the Govemin@azette on 3July 2010. The closing
date for this call with an estimated budget of £,020 (excluding VAT) was f4September
2010.

Three (3) tenderers submitted their offers.

SLR Consulting Ltd filed an objection on1danuary 2011 against the decision to reject their
offer on the basis of technical nhon-compliance tedresulting cancellation of tender.

The Public Contracts Review Board composed of Mre@l Triganza as Chairman, Mr Edwin
Muscat and Mr. Carmel Esposito as members convemetblic hearing on Friday, $March
2011 to discuss this objection.

Present for the hearing were:
SLR Consulting Ltd
Mr lan Roberts Director
Mr Mario Schembri
WasteServ Malta Ltd
Mr Aurelio Attard Contracting Executive
Dr Victor Scerri Legal Representative

Evaluation Board

Mr John V. Vella Chairman
Ing Joseph Bebezzina Secretary
Perit lvan Bartolo Member
Ing Stephen Dimech Member



After the Chairman Public Contracts Review Boatttief introduction about this case, SLR
Consulting Ltd’s representative, namely Mr lan Ridevas invited to explain the motives of
their objection.

All those present concurred with the appellant camys request to conduct the proceedings in
English.

Mr lan Roberts explained that the only reason ga®ito why their bid was declared technically
non-compliant was related to the inappropriatenésise academic qualifications of one of their
experts.

In his introductory submission, he gave a briefdgaound on the project by stating that this was
a very complex advisory services contract for thiestruction of a biological treatment facility
on the island of Gozo that covered eight very tedaiasks over a five-year period, namely:

e establishing planning framework

o feasibility study

e cost benefit analysis

e project implementation plans and documents

e environmental impact assessment / environmentshaingtatement
e preparing an EU Cohesion Fund application

e assisting government on procuremant

e assisting government on project management and\ssijoa

Mr Roberts said that they required a very largente&experts across a wide range of fields in
order to deliver the advisory services required iarattual fact they had named 25 specialists
for this purpose.

Referring to the specific issue of this objectithre appellant company’s representative explained
that one of the six ‘Key Experts’ required had &asolid Waste Management Specialistr
Roberts said that in this tender it was recognibat for one to be able to fully fulfil this rolg,
might be necessary to name two specialists/exgemsumably, continued Mr Roberts, this was
due to the fact that it was acknowledged that sgdte management and animal husbandry
waste were two different fields. The appellant camps representative said that in the previous
tender the contracting authority required an exiperthat they called ‘abattoir waste’, which

was not quite manure but animal husbandry.

Mr Roberts said that whilst his firm had nominated experts for this role — a solid waste
management expert and an expert in manure, thedfammntention was on the latter specialist.
Mr Roberts explained that the individual namedtfos role was Mr John Morgan who had
extensive professional experience within a speaifid, directly associated, field that was
required by the tender. The appellants’ represieetatistained that Mr Morgan’s expertise,
background and experience was clearly not dispgtediuch so, that the only objection was on
the latter academic qualifications. Mr Robertsighat the expert proposed had the relevant
tertiary education in a directly associated fiehd &n this type of industry because he had two



academic qualifications specifically related tonaal waste husbandry, namely (a) UK National
Diploma in Agriculture and a (b) Diploma in Farm Maement, both conferred by the Seale
Hayne College in Devon.

In reply to a specific question by the ChairmarblleuContracts Review Board, Mr Roberts
explained that a diploma that was obtained somgeaPs ago was probably equivalent to
today’s bachelor’'s degree in the same field ofistid Mr Roberts remarked that, at that time,
this College was one of the top four colleges st and when the nominated expert finished
the course it formed part of the University of Pbuth. The appellant company’s representative
pointed out that, in addition to the three yearrseun Agriculture, Mr Morgan had a

gualification in ‘Farm Management’ that was equérdlto a post graduate qualification. Mr
Roberts contended that SLR’s offer should not Heeen rejected because the qualification were
appropriate, directly related to tertiary educatfiimm a recognised institution at that point in
time and that Mr Morgan’s second qualification wasognised as post graduate.

Mr John V Vella, chairman of the evaluation boandieply to the Chairman Public Contracts
Review Board’s specific questions, confirmed that:

1. if the indicated diplomas were University degrdesytwould have been acceptable

2. there were attempts by Mr Joe Bezzina, Secretatlyeoévaluation board, to establish the
equivalency of the diplomas through various comrmatnon exchanged with the Malta
Qualifications Recognition Information Centre, lthetse proved futile. At this stage Mr
Vella quoted from correspondence dat&d&cember 2010 whereby, after a brief
introduction about the specifications stipulatihg tminimum qualifications that
nominated experts needed to have in such tenthersjalta Qualifications Council were
specifically asked to confirm that the diplomasddsin the table below are not equivalent
to a university degree and whether the councild&dmdicate what is the academic
gualification level of these diplomas.

I nstitution Degree(s) and/or Diploma ()
Seale Hayne College, Devon Higher National Diploma,
Agriculture
Seale Hayne College, Devon Continuing Education
Diploma in Farm Management

On the 8 February 2011 Ms Josephine Sultana from the aBewére replied as follows:

“| already did my research on the Seale Hayne GleDevon way back in
January but | wasn’t in a position to conclude brstcase. This college does
not feature in the list of accredited institutiamsin the listed institutions. |
also found out that Seale-Hayne College opene®i®land later became part
of the University of Plymouth. After a number edns Plymouth University
announced plans to close Seale-Hayne. In fac0092t was reported that
Plymouth University confirmed that the College baen sold to the Ivbridge
Dame Hannah Rogers Trust.



However in the meantime we have sought the adwvidepinion of both the
NARIC UK and Plymouth University but unfortunatélyto day we haven't
received any replies what so ever. That's why eewot in a position to
disseminate any information before because wetdlevaiting from these

entities.

Could you please let us know what kind of infororatio you have from your
end on this college and the courses mentionedun gttachment? Because if
these courses are not validated by a universiti avarding power we will not
be in a position to recognise or level rate theserses”

On the 28 February 2011 Ms Sultana wrote again to Mr Bezstaging:

“Please note that our counterparts from the UK ahd spokesperson of
Plymouth University are asking us “how your entigs come across such
college”

On the same day Mr Bezzina replied as follows:

“Kindly be informed that the diploma qualificatiomghich | have asked about
in my initial request have been presented as crigalerby a candidate for a
tender procedure. This is how we came to knowd-adinwe know — about

this college.

We would appreciate any further information you Imige able to furnish us
with.”

Mr Vella concluded this part of his intervention §tating that they did not receive any further
replies since then on the equivalence issue.

At this stage the chairman of the evaluation bexlained why the appellant company’s offer
was considered to be technically not compliant.

Mr Vella made reference to various sections oftémeler document, namely:
Selection Criteria (page 6):
6.1 ‘In order to be considered eligible for the awarfitlee contract,

tenderers must provide evidence that they meetagesl certain
minimum qualification criteria described hereunder.



Key Expert 2: Solid Waste Management Specialist/s (page 8):

‘The requirement for experience, as set out for Eegert 2 below, namely in
solid waste management and animal husbandry wastere) may not
necessarily be vested in one person. Two key sxpery be nominated for
this role, whereby each one of them must meetipginements hereby being
requested under this profile....’

and
‘University degree in a discipline relevant to sbivaste management which
degree can be in areas such as environmental dresigineering or an
equivalent field’

Mr Vella said that in a clarification issued to ptbspective bidders by the Director
General (Contracts) orl"&September 2010, the reply given to question 1agas
follows:

“One person can be recommended for two key expérsras long as he
meets the individual criteria required for each lexpert role, in this case
specifically the key expert role of the Solid Wademagement Specialist and
also the key expert role of the Mechanical Engiheer

Mr Vella pointed out that the evaluation board’sid®n was based on the fact that one of the
experts was not in possession of a University degserequired in Clause 6.1.2(b) (ii) of the
ITT. Messrs SLR explicitly put this in the objemtiletter against bullet No 2 ‘A university
degree in a discipline relevant to solid waste mgangent such as environmental or civil
engineering’ wherein it was stated thdnhn has 2 academic qualifications ...... He has a UK
National Diploma in agriculture and a Diploma in fFa Management

At this point the Chairman, Public Contracts Revigeard, intervened by stating that, as the
issue of equivalence of the diplomas was still natosive, it was considered crucial and pivotal
to establish whether a diploma that was confemeshve years ago had the equivalence of a
degree today. The Public Contracts Review Boagdested SLR’s representative to submit a
copy of the diplomas and the relative syllabushed the evaluation board would subsequently
refer the matter again to the Malta Qualificatiemf®rmation Centre by asking the relevant
guestion as proposed by the Chairman Public CastReview Board. Furthermore, SLR and
the evaluation board were requested to provid&#eeetary, Public Contracts Review Board
with a situation update by Wednesday" March 2011.

As a result of this decision the Public ContractsiBw Board informed those present that it was
postponing the hearing since, at that momentdiindit have enough information to reach a
conclusion.

At this point the hearing was brought to a close.



This Board,

having noted that the appellants, in terms of teasoned letter of objection’ dated™.4
January 2011 and also through their verbal subamsspresented during the hearing held on
11" March 2011, had objected to the decision takethbyertinent authorities;

having noted all of the appellant company’s repneserses’ claims and observations,
particularly, the references made to the fact ¢hpthe only reason given as to why their bid
was declared technically non-compliant was relébettie inappropriateness of the academic
gualifications of one of their experts, (b) whillsé said company had nominated two experts
for theSolid Waste Management Specialide — a solid waste management expert and an
expert in manure, the bone of contention was oréter specialist contending that the
person nominated for the role had extensive prafeakexperience within a specific and,
directly associated, field that was required bytdreler but whose academic qualifications -
namely a UK National Diploma in Agriculture and gD@ma in Farm Management, both
conferred by the Seale Hayne College in Devon tevgbars ago - were deemed not up to
the standard as stipulated in the tender spedditaiand this despite that such diplomas
would be equivalent to a bachelor’s degree conflenvadays in the same field of studies
and (c) at that time, the Seale Hayne College mobevas one of the top four colleges in the
UK and when the nominated expert finished the eoirormed part of the University of
Plymouth;

having considered the contracting authority’s repngative’s reference to the fact that (a) if
the indicated diplomas were University degrees theyld have been acceptable to the
evaluation board and (b) considering the fact tihatender specifications required that key
expert no. 2 (Solid Waste Management Specialist)tbdave aUniversity degree in a
discipline relevant to solid waste management whefjree can be in areas such as
environmental or civil engineering or an equivaléetd’, yet, despite all the attempts made
by the evaluation board to establish the equival@ithe diplomas in question through
various communication exchanged with the Malta @uaations Recognition Information
Centre, these proved futile;

having examined the content of the letter datéliN&rch 2011 sent by SLR Consulting Ltd
(Mr lan Roberts — Director) and, most importanthgse of a letter dated 1 ®4arch 2011
sent by Mr Martyn Warren, Visiting Lecturer andrfer Head of Land Use and Rural
Management (University of Plymouth) addressed tB €lonsulting Ltd, whereinnter alia,
he confirmed that:

“John Morgan attended Seale-Hayne from 1986-198@@s) and attained a Higher
National Diploma in Agriculture with Credit- at theme considered to be equivalent to a
Pass Degree. In1989, against strong competitienywhs accepted onto the Continuing
Education Diploma in Farm Management (DFM), a omatyintensive managerial
course of high reputation in the UK and elsewhdte was subsequently awarded a
DFM with Credit in 1990.”



and stated that he caodnfirm that the Seale-Hayne Continuing Educatigpldna in
Farm Management was of post graduate quality, &ad the qualifications attained by
John Morgan from the period 1985-1990 were mora tbquivalent to a University
undergraduate degree, whether this is measuretidgtandards or 1990 or those of the
present day. Indeed the DFM was subsequently rasahe University of Plymouth
Postgraduate Diploma/MSc course in Advanced AgicalBusiness Managemént

having also given particular attention to Mr Martfarren’s statement (in the same letter
dated 18 March 2011) wherein he opined the following:

“Given that John Morgan obtained his Diploma in FaManagement with Credit, |
have no hesitation in stating that he achievedgh evel of qualification, well in excess
of that obtained by a graduate from a conventiafegree course”

having also given particular attention to Ms Joseplsultana’si{lalta Qualifications
Recognition Information Cenfystatement (in her email dated™8larch 2011) addressed to
Mr Joe Bezzina (WasteServ Malta Ltd) wherein sheestthat the Council is “not in a
position to determine the level of the BTEC Highktional Diploma in Agriculture of that
time because it is now considered as a “legacyd@dwarand that “according to the
information provided by the University of Plymoutie BTEC Higher National Diploma in
Agriculture” is no longer offered let alone validdtby the same University and, as a result,
the Centre cannot recognise or rate the diplongéstion;

Having also considered further comments made byMtana in the same email,
particularly where she stated that:

“If this BTEC diploma has to be provided and valieid by a recognised awarding body
and such qualification is regulated by the Offi¢eh® Qualifications and Examinations
Regulator (OFQUAL) it would be Level rated at Levelf the Malta Qualifications
Framework. Itis to be pointed out that Level associated with diploma levels and not
with degree level. HND by no way could be congdes a degree”

and that since this qualification is not redged the local Centre cannot recognise it,

reached the following conclusions, namely:

1. The Public Contracts Review Board, in principagl$ethat the key expert
suggested by appellant company could be well gaedliior the job but it would
presumptuous if this Board were it to solely refyMr Warren’s statement. This
Board feels that it would have been better hadchfigellant company endeavoured to
seek confirmation as to the validity and equivaleot.the Diplomas from a formally
(nationally) recognised body rather than from arfer Course Tutor/Course Manager
for the Diploma in Farm Management at Seale-HayolkeGe, Devon, UK.

2. The Public Contracts Review Board, however, israally convinced as to
whether the assessment made by the Malta QuailtitsaRecognition Information



Centre (MQRIC) is based on a thorough examinatfdaais, especially in view of Ms
Sultana’s claim that the Centre is “not in a positio determine the level of the BTEC
Higher National Diploma in Agriculture of that tinbecause it is now considered as a
“legacy award”.

3. The Public Contracts Review Board feels that, wiiiie contracting
authority should focus on the difference betwedegree and a diploma, yet emphasis
should also, perhaps, be placed on the experienetdf key experts. Nevertheless,
despite this observation, this Board cannot deayctintracting authority from requesting
its own minimal requirements, namely a degree level

Undoubtedly, in view of (a) the fact that the apgai company still has not managed to bring
forward a formally recognised proper equivalencggagsement and (b) Malta’s formally
recognised body, namely the Malta Qualificationsdmition Information Centre (MQRIC),

has already stated that it cannot recognise tlded§aiomas, in this particular instance this Board
finds against the appellant company and also recamdsithat the deposit paid by the appellants
should not be reimbursed.

Alfred R Triganza Edwin Muscat Carmel Esposito
Chairman Member Member
5 April 2011



