PUBLIC CONTRACTS REVIEW BOARD
Case No. 263
Adv No CT/161/2010
Service Tender for the Provision of Consultancy Seices for Developing the Maltese Public
Sector’s Capacity to Implement Better Regulation
This call for tenders was published in the Govemin@azette on 2%4August 2010. The closing
date for this call with a department estimate &f@8,305 (excluding VAT) was T90ctober
2010.
Four (4) tenderers submitted their offers.
PricewaterhouseCoopers Ltd filed an objection dh@dtober 2010 against the decisions by the
Contracts Department to disqualify its offer onrgefound administratively non-compliazbd
to recommend tender award to Frontier Economics Ltd
The Public Contracts Review Board composed of Mre@l Triganza as Chairman and Mr.
Carmel Esposito and Mr. Joseph Croker as membersgoed a public hearing on Wednesday,
23 February 2011 to discuss this objection.
Present for the hearing were:

PricewaterhouseCoopers Ltd

Dr Henri Mizzi Legal Representative

Mr Steve Decesare Legal Representative

Mr Lino Casapinta Representative

Mr John Zarb Representative

Ms Claudine Attard Representative

Dr Chris Soler Director for Legal Servicesla tniversity of

Malta (Witness)

Frontier Economics Ltd

Judge Godwin Muscat Azzopardi Legal Representative
Dr Ilvan Vella Legal Representative
Mr Adrian Said Representative

Mr Matthew Castillo Representative

Management Efficiency Unit (Office of the Prime Mirister)
Evaluation Committee
Mr John Aquilina Chairman
Dr Paul Debattista Member

Department of Contracts
Mr Francis Attard Director General



After the Chairman’s brief introduction, the appell company was invited to explain the
motives of its objection.

Dr Henri Mizzi, legal representative of Messrs BwaterhouseCoopers Ltd, stated that,
following the receipt of a letter dated December 2010 from the Contracts Department, his
client was informed that its offer was not succelsas it was not administratively compliant
and that the Evaluation Committee was recommenitiagthe contract be awarded to Messrs
Frontier Economics for the price of €869,730, egla of VAT.

At this point Dr Mizzi cited the reasons given hretevaluation report for his client’s bid’s
non-compliance:

* The bidder's offer satisfied the personnel requeeta both as Key Consultants and
Experts as specified in 6.1.2 (a).

» However, the bidder's offer does not comply witll Mdhich states that bidders
should abide by the General Conditions of the D&pant of Contracts. In
particular, Article 9.5 of the said General Conditis, which states that:

“Civil servants and other agents of the public seevof the beneficiary country,
regardless of their administrative situation, shadit be recruited in contracts in
the beneficiary country”.

» For data protection purposes, the Evaluation Coneitfeels that the names of the
individuals concerned should not be disclosed. Ehaluation Committee is referring
to three individuals nominated by the bidder asiEorvment Experts, who according
to the provided CVs, are currently all employedliy University of Malta.

* As a consequence of this situation, the Evaluaflommittee notes that the
Environmental Area is not covered by any Experipesrequirements, and thereby is
rendering the bidder’s offer non compliant.

* Moreover, there are three Areas - Food Safety, &igs and Pharmaceuticals -
wherein these Areas, one of the nominated exp@resach Area) is, according to the
provided CVs, employed by the University of Malta.

* As a consequence of this situation, the Evaluaiommittee notes that these
three Areas are not covered by "replacement perstBnas per requirements, and
thereby rendering the bidder’s offer non compliant.

Dr Mizzi the proceeded by making the following sussions with regard to the provisions of
sub-clause 9.5 of the General Conditions, namely:

1. according to the CVs provided for the experts nated by the appellant company
some of the experts were employed with the Uniterdi Malta, a fact that his client
was not contesting;



. the University of Malta was an autonomous institntfrom the Government and that
its lecturers were not civil servants or other dagef the public service for the
purposes of sub-clause 9.5;

. in order to fulfill its assigned role, i.e. to pide instruction and to carry out research, a
university had to be self-regulating and autonomausspective of how the institution
was funded, so that outside influence in the rugihthe institution would be kept to a
minimum and the University’s independence preserved

. the Education Act (Chapter 327) guaranteed thenaumy of the University of Malta
and empowered it to make regulations and bye-lavesder to provide for its own
administration and for the administration of it$iates;

. the University of Malta was funded by the Governtraard, to a lesser extent, it received
funds from other quarters, e.g. EU institutiond, that funding did not limit or interfere
with the autonomy of the University;

. the Government did not have a majority of membetse University’'s Council, which
was the body responsible to make appointmentsadexic posts at the University of
Malta whereas the recruitment and promotion ofl@ervants was managed by the
Public Service Commission;

. likewise, the University of Malta had its own intei disciplinary boards and its own
Ombudsman and aggrieved university employees dailel remedial action before
the Industrial Tribunal and not before the Publes\&ce Commission as was the case
with public officers;

. the Collective Agreement between academics antliieersity of Malta stipulated the
manner in which university lecturers were appoinfgdmoted and remunerated and,
moreover, the grades and salary scales were estallby the Council with the
endorsement of the Minister responsible for EdacatiUniversity lecturers in fact did
not feature in the list provided in the Third Schkedof the Public Administration Act
which listed the grades to which public officersiltbbe appointed;

. referred to the Central Bank Act and to the Broatlng Authority Act which
precluded civil servants from sitting on their basbut, he claimed, one could find
university lecturers sitting on their respectivatis; and

10.by way of conclusion, the lecturers of the Univgraif Malta could not be termed

civil servants and neither other agents of the igud®@rvice which was a very vague
term with no specific technical boundaries



On his part, Dr Paul Debattista, a member of thaliation Committee, submitted the
following comments, namely:

1.

5.

sub-clause 9.5 formed part of tBeneral Conditions for Service Contraghich the
Department of Contracts included as standard rements in calls for tenders and, as
a consequence, those conditions were the reallred€ontracts Department;

sub-clause 9.5 of the General Conditions referoeitié exclusion of ‘civil servants
and other agents of the public service of the belaey country’ from being recruited
as experts by bidders and since, during the evalugrocess, the Evaluation
Committee noted that some of the experts nominayetie appellant Company were,
in fact, lecturers of the University of Malta, sibught the advice of the Department of
Contracts;

the directions issued by the General Contracts Citteenvia email dated™
November 2010 were that academic staff of the Usityeof Malta were not excluded
from the provisions of sub-clause 9.5, public d@fi could not be part of any
contractor or expert, and that public sector empésywere to be considered as civil
servants and other agents of the public service;

. once the appellant company had nominated lecttnens the University of Malta as

experts and, given the instructions issued by thetacts Department, the Evaluation
Committee had no option but to disqualify the ofamd

the Contracts Department did not quote any legasiab back up its advice

When summoned to the witness stand, Mr Francigdtfairector General (Contracts), under
oath, gave the following evidence:

1.

for the purposes of the Public Contracts Regulatitime University of Malta was
considered as a public entity and was includecdcime8ules 1 and 2 of the same
regulations and the University of Malta had to &by those regulations;

therefore, University of Malta employees were pudeld from participating in public
tenders and the scope behind this stand was ttteg IGovernment required the
expertise of University of Malta academic staffrif@overnment would not have to
contract such professional services but assign teddniversity of Malta experts;

although the University of Malta was quite differérom any other public entity and
did not qualify under the term ‘civil service’, itifor the purposes of public
procurement, University of Malta employees wereallmwed to participate, directly
or indirectly, in public contracts;

agents of the public sector represented any govemhagency which was, directly or
indirectly, controlled by government, even by wdyunding;



5.

7.

8.

although at page 32 ‘the public service’ was refeiio as ‘government ministries and
departments’, the University of Malta was still@avgrnment agency as it was almost
entirely funded by Government;

if a university lecturer participated in a publientract in one’s personal capacity was
one thing, whereas, the participation in a pubtintcact of the company of a university
lecturer was regarded as a different matter;

the employees of the University of Malta were ¢dased as part of the public service
or other agents of the public service and not thavérsity of Malta as an institution;
and

this stand was taken by government following diseuss between various
departments

Mr John Aquilina, Chairman of the Evaluation Contedt, giving evidence under oath,
provided the following explanations, namely:

1.

the scope behind the issue of this tender was tonaultant to be engaged to advise
Government on ten priority areas for the purposeedficing the administrative
burdens by up to 15% by 2012;

the priority areas included taxation, company latatistics, financial services,
fisheries, environment, employment relations areéotaireas but excluded the
University of Malta among others;

the contractor was required to examine legislasind propose 100 measures that
would contribute towards the reduction of admiristre burdens to the benefit of the
general public and the business community; and

albeit the contracting authority considered theljoudervice to include ministries,
departments and public entities, even regulatodids) yet Mr Aquilina stated that the
contracting authority was objective driven and hathing to do with the general
conditions of the tender, such as sub-clause hihwere included in the standard
tender document by the Department of Contracts

The Chairman Public Contracts Review Board obsetivat] given that expertise was rather
scarce in a small country like Malta, it was quitil for a contracting authority to impose
measures that would restrict the use of locallyilalsée resources with the consequence that
one would have to contract foreign experts who @¢popbssibly, not be well aware of local
conditions.



At this stage Dr Chris Soler, Director of Legal Bees of the University of Malta, was
summoned to the witness stand who, under oath, thev®llowing evidence:

1.

the University of Malta was autonomous with regardhe carrying out of its
functions and also with regard to recruitment, potion and the exercise of discipline
and this independence was safeguarded by the Educstt and the collective
agreements;

the government did not have effective control,it.eid not enjoy a majority, in the
University Council which was the governing bodytleé University of Malta;

University lecturers, even in their personal capaevere allowed and even
encouraged to participate in other activities, ewerendering consultancy services, so
much so that clause 29 (ii) of the 2009-2013 CtiecAgreement provided as
follows, namely

i. “recognising that professional activities can bribgnefit to and
enhance the reputation of the University and theacaty of members,
the University agrees that it may be beneficiak thach academic
members of staff engage in outside part-time psidesl services, paid
or unpaid, provided that such activities mlot conflict or interfere with
the academic members' of staff obligations, dwdies responsibilities
to the University as defined in the Agreement”

the Minister of Education was a signatory to thiembive agreement for the purpose
of endorsing the salary structure of UniversityMdlta staff since the University of
Malta was practically funded in its entirety by thp@vernment;

the University of Malta definitely did not considés lecturers as civil servants and
that was so in the light of legal provisions tcsthffect and in view of what had been
uniformly applied over the years in customary pict

the University of Malta regulated itself through €ouncil and in such areas as
recruitment, promotion and discipline the Universit Malta did not fall within the
responsibility of the Public Service Commission bat its own set-ups in accordance
with the Education Act and the collective agreeragwnhich norms have never been
legally contested;

University lecturers were not precluded from engggh consultancy services but
university academic staff had an obligation to dise any outside work which could
cause a conflict of interest which was not of aligdgle nature and, in fact, university
lecturers did engage in consultancy services t@theic service;

the University Consultancy Services Ltd was onghefsubsidiaries of the University
of Malta and its objective was to provide genemisultancy services to the public and
private sectors in general and it even participatgulblic tenders;



9. University employees were contracted by the Unitexd Malta and not by the
Government and a university employee could notréesferred to a ministry or
department but could, perhaps, be seconded andatieen, that would take effect only
with the concurrence of the University of Malta ahd employee himself / herself;

10.the University of Malta was a public and not a pteventity considering its public
funding and that its objectives impacted on theegalnwell-being, the public interest;

and

11.the fact that the University of Malta did featureSchedules 1 and 2 of the Public
Contracts Regulations and the Public ProcuremegtiRgons did not, in any way,
impinge on its independence but it demonstratetittiaUniversity of Malta was not
contrary to being subjected to scrutiny and costlol public regulators, even by the
Contracts Department, all the more when it wasnitea out of public funds by way of
subvention.

Dr Ilvan Vella, legal representative of Frontier Bomics Ltd, the recommended tenderer,
remarked that the reason given for the appellampamy’s rejection stated that it did not abide
by the General Conditions, in particular sub-agti@l5, which meant that the reason was not
limited to that sub-article and he pointed out that-article 9.5 featured under Article 9 titled
‘Conflict of Interest’.

Dr Debattista, under oath, confirmed that the seéson for the disqualification of the
appellant company was the violation of sub-art&:le since some of the nominated experts
were University lecturers who, according to the &#&ment of Contracts, were public service
employees. He added that the Evaluation Commutig@ot go into the merits of whether
there was any conflict of interest.

The Chairman Public Contracts Review Board rematkatithe main concern to the Board
was whether a University lecturer, in whatever catyas/he acted, was a public servant or an
agent of the public service, irrespective of whethe context was public procurement or
otherwise.

Mr Lino Casapinta, partner of PricewaterhouseCao®ped who was very much involved in
the compilation of the tender submission, undeh ctated that:

1. the scope of the tender was to make a proposauergment towards the reduction in
the administrative burden which would benefit tiemgral public and the business
sector;

2. in order to cover the ten priority areas indicabgdsovernment his firm had to involve
30 consultants, of whom 22 were local and foreigne®vaterhouseCoopers personnel
and another 8 consultants were from outside thgamization;



3. the consultancy service proposed by his firm wadem# of () key
experts/consultants, who were all attached to RaterhouseCoopers and who were,
ultimately, responsible to take decisions, andarea/sectoral experts, of whom some
were University lecturers;

4. care was taken by the Company not to assign a sitydecturer to a sector which
could, potentially, create a conflict of interest;

5. according to the tender document, the definitiofpablic service’ was limited to
government ministries and departments and didmatide all entities falling under the
aegis of a ministry;

6. the tender document imposed a certain limit/paegswith regard to sub-contracting
- the involvement of personnel who did not formtperthe tendering organization -
and the bidders had to indicate that percentageiarnide case of
PricewaterhouseCoopers’ submission, it emergedttieanput by ‘subcontractors’,
including University lecturers, amounted to jusi%. of the total contract;

7. the University lecturers involved were going todssigned work in food safety,
fisheries, pharmaceuticals and the environment &y @f identifying @) the legislation
regulating the particular sectoh) the departments that dealt with the sector anthé
stakeholders in the sector but, he reiterateddéuesions were taken by the key experts
who were PricewaterhouseCoopers employees;

and

8. his firm was well aware that University lectureevb participated in other public
tenders

At this point the hearing was brought to a close.
This Board,

* having noted that the appellants, in terms of thieasoned letter of objection’ and also
through their verbal submissions presented duhieghearing held on 23February
2011, had objected to the decision taken by thengert authorities;

* having noted all of the appellant company’s repnesé@/es’ claims and observations,
particularly, the references made to (a) the issu® why University lecturers /
employees should be considered @s/if servants and other agents of the public
service”, (b) the fact that the University of Malta regaldttself through its Council
and in such areas as recruitment, promotion aralpdiise the University of Malta did
not fall within the responsibility of the Public S&e Commission but had its own set-
ups in accordance with the Education Act and thkeciive agreements, which norms
have never been legally contested, (c) the regylaind administrative powers of the
University’s Council (d) the collective agreemegts/erning the employment of



University of Malta’s academic and other employagslistinct from similar agreement
governing civil servants, (e) the fact that Univigréecturers, even in their personal
capacity, were allowed and even encouraged togiaete in other activities, even in
rendering consultancy services -clause 29 (iihef2009-2013 Collective Agreement,
(f) the fact that the Minister of Education wasgnatory to the collective agreement
for the purpose of endorsing the salary structdildroversity of Malta staff since the
University of Malta was practically funded in itsteety by the government, (g) the
fact that University employees were contractedhgyWniversity of Malta and not by
the Government and a University employee couldoeotransferred to a ministry or
department but could, perhaps, be seconded andatan, that would take effect only
with the concurrence of the University of Malta @hd employee himself / herself and
(h) the fact that the University of Malta did feegun Schedules 1 and 2 of the Public
Contracts Regulations and the Public ProcuremegtuR#&ons did not, in any way,
impinge on its independence but it demonstratetitteUniversity of Malta was not
contrary to being subjected to scrutiny and costlol public regulators, even by the
Contracts Department, all the more when it wasnioea out of public funds by way of
subvention;

* having considered the contracting authority’s repneative’s reference to (a) the
directions issued by the General Contracts Comaniitieerein there was stated that
academic staff of the University of Malta were eatluded from the provisions of sub-
clause 9.5 arguing that public sector employeewebe considered as civil servants
and other agents of the public service, (b) théttat once the appellant company had
nominated lecturers from the University of Maltaexperts and, given the instructions
issued by the Contracts Department, the Evaluaiommittee had no option but to
disqualify the offer, (c) the fact that albeit tb@ntracting authority considered the
public service to include ministries, departmemtd public entities, even regulatory
bodies, yet Mr Aquilina stated that the contractughority was objective driven and
had nothing to do with the general conditions @&f tbnder, such as sub-clause 9.5,
which were included in the standard tender docurbgrthe Department of Contracts
and (d) the fact that the sole reason for the dilfication of the appellant company
was the violation of sub-article 9.5 since somé&efnominated experts were
University lecturers who, according to the Deparitref Contracts, were public service
employees;

» having examined the content of the evidence giwetihé Director General (Contracts),
especially (a) his claim that for the purposeshefPublic Contracts Regulations, the
University of Malta was considered as a publictgrand was included in Schedules 1
and 2 of the same regulations and the Universitiaita had to abide by those
regulations, (b) his argument that University ofltdemployees were precluded from
participating in public tenders, (c) his statemiiatt although the University of Malta
was quite different from any other public entitydasid not qualify under the term ‘civil
service’, still, for the purposes of public procwment, University of Malta employees
were not allowed to participate, directly or inditlg, in public contracts, (d) the fact
that agents of the public sector represented amgrgment agency which was, directly
or indirectly, controlled by government, even bywed funding, (e) the fact that



although at page 32 ‘the public service’ was reférno as ‘government ministries and
departments’, the University of Malta was still@a/grnment agency as it was almost
entirely funded by Government, (f) the fact thaa ifiniversity lecturer participated in a
public contract in one’s personal capacity was thinag, whereas, the participation in a
public contract of the company of a university leet was regarded as a different
matter and (g) his claim that this stand was tdkegovernment following discussions
between various departments,

reached the following conclusions, namely:

1. The Public Contracts Review Board opines that #ut that the University
of Malta regulates itself through its Council andsuch areas as recruitment, promotion
and discipline the University of Malta it does riall within the responsibility of the
Public Service Commission but has its own set-npsccordance with the Education
Act and the collective agreements as being enooiglenonstrate that the said
institution and its employees do not intrinsicdtlym part of the public service.

2. The Public Contracts Review Board concurs withalgaument raised by
the appellant company’s representatives whereier alia, it was claimed that the sole
reason why the Minister of Education was a signatorthe collective agreement was
simply due to the need for such agreement to badtly endorsed since the University
of Malta was practically funded in its entirety bgntral government.

3. The Public Contracts Review Board agrees with gpebant company’s
claim that the fact that the University of Maltaldeature in Schedules 1 and 2 of the
Public Contracts Regulations and the Public Praoerg Regulations did not, in any
way, impinge on its independence from mainstreablipservice.

In view of the above, this Board finds in favourtioé appellant company and that, apart from the
deposit paid by the appellants being reimbursesd Bbard also recommends that the appellants’
bid be reintegrated in the evaluation process.

Alfred R Triganza Carmel Esposito Joseph Croker
Chairman Member Member

7 March 2011
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