PUBLIC CONTRACTS APPEALS BOARD
Case No. 254

CT/2646/2009 Adv No CT/122/2010
Tender for Refurbishment Works for the Valletta Breakwaters, Malta

This call for tenders was published in the Govemin@azette on 25May 2010. The closing
date for this call for offers with a departmentrestte of €1,050,000 (excluding VAT) was"5
July 2010.

Four (4) tenderers had originally submitted théfers

Messrs Marinelli Costruzioni SpA Ltd filed an objien on 18" November 2010 against the
decisions taken by the Contracts Department tdigaualify its offer since it could not be
considered financially and (b) cancel the tenderiaitiate a negotiated procedure.

The Public Contracts Appeals Board composed of Nhed Triganza as Chairman and Mr.
Edwin Muscat and Mr. Joseph Croker as members ceuva public hearing on Friday,"28
January 2011 to discuss this objection.

Present for the hearing were:

Marinelli Costruzioni Ltd

Dr Franco Galea Legal Representative
Mr Maurizio Savoca Corona Project Manager

Transport Malta (TM)
Dr Joseph Camilleri Legal Representative
Foundation for Tomorrows’ Schools (FTS)

Evaluation Board

Dr Robert Vassallo Member
Mr Charles Abela Member
Mr Ray Zammit Member
Mr Josef Mercieca Secretary

Department of Contracts

Mr Anthony Cachia Director
Mr Mario Borg Assistant Director



After the Chairman’s brief introduction, the appell company was invited to explain the
motives of its objection.

Dr Franco Galea, legal representative of Marir@tstruzioni Ltd, the appellant company, stated
that by way of a letter dated i0lovember 2010 and sent by the Contracts Departtodtis

client the latter was informed that its tender sigision could not be considered from the
financial perspective and that the tender was besmgelled and a negotiated procedure
initiated. Dr Galea listed the following two reaso for the rejection of the appellant
company’s offer - given by the adjudicating boand ¢he Contracts Department:-

i) A gross discount of 23% (€283,974.10) was submittatiwas not however absorbed in
the rates of the BOQs as required by Article 1#.8he ITT. In terms of Article 16.1 of
the ITT this cannot be rectified. Financial Bidadministratively non-compliant.

Dr Galea gave the following explanations:

* he confirmed that the total price submitted indlisnt’s offer was that of
€1,234, 670 exclusive of VAT and taxes but granan2B% discount equivalent to
€283,974.10 and, as a consequence, the finalpgotd was that of €950,695.90
exclusive of VAT and taxes as per bill of quanstie

» the declaration by the adjudicating board thatexiification could be made referred
to clause 16.1 note 3 thereof which stated that fectification shall be allowed.
Only clarifications on the submitted information yrae requested.” He contended
that that limitation was limited to clause 16 and dot apply to the other clauses; and

» Clause 17.5 stated thdf the tenderer offers a discount, the discounttrbesabsorbed in
the rates of the Bill of Quantities/Financial Staent.” The bill of quantities in the tender
document did not feature a column wherein to irntditlae discounted prices and what his
client did was to grant a 23% discount on all teens and, therefore, he considered it
logical that each and every rate/price in thedfijuantities was discounted by 23%. Dr
Galea added that were the tenderer to indicatdiiteunted price against each and every
item then there would be no purpose in offeringfdiging the discount as only the
discounted rates would have featured in the bitjuantities.

Dr Joseph Camilleri, legal representative of thetraeting authority, namely Transport
Malta, remarked that the instructions to tendeartjestated that the discount had to be
absorbed in the quoted price and that was the meglsy there was no appropriate column
for that purpose because the tenderer was expiecsedbmit the price of each item already
discounted. He added that a general discountatidecessarily mean that each and every
item was discounted at the same rate and that vwawid presented problems later on
during the execution of the contract and in the ads/ariations.

The Chairman Public Contracts Appeals Board obsiva the point raised by Dr
Camilleri would have been valid had the appellampany offered a discount only in
terms of a total amount because that would haveepted a problem as to how to



distribute that amount among the items in thedfitjuantities but once the discount
granted amounted to a constant percentage thesithwar that the 23% discount applied
equally to all items.

i) Bidder put down in the BOQ the figure of €950,60%39 being the Grand Total Exclusive of
VAT, other taxes and duties and Inclusive of Distdn the Tender Form (Volume 1 Section 2)
the bidder put down the same figure of €950,698s90eing Inclusive of VAT, duties, other
taxes and any discounts. In terms of Article 17the ITT, the Bidder did not provide a
corresponding breakdown of this price as submitieie BOQ. Technically the bidder has
quoted two prices (one in the BOQs and one in émeldr Form) that are different from each
other putting the Evaluation Committee in a positid not being able to assess the offer.

Dr Galea ...

* remarked that his client had clearly indicated thatfinal total price was of
€950,695.90 exclusive of VAT and taxes;

* remarked that Clause 17.2 stated tfdte’ tenderer must provide a breakdown of the olveral
price in Euro (€)”;

» expressed the view that considering that in thledbiuantities there was quoted the
price of €950,695.90 exclusive of VAT, other tagesl duties and inclusive of discount
and in the tender form there was the amount of €288 90 inclusive of VAT, other taxes
and duties and any discounts, warranted a clardican the part of the adjudicating board,
the matter could have even been rectified throhglptovisions of clause 31 — Correction of
Errors - which stated as follows:

“31.1 Admissible tenders will be checked for ariétital errors by the Evaluation
Committee. Errors will be corrected as follows:

(a) where there is a discrepancy between amourftgures and in words, the amount in
words will prevail;

(b) where there is a discrepancy between a untgpaind the total amount derived from
the multiplication of the unit price and the quaytthe unit price as quoted will prevail.
31.2 The amount stated in the tender will be a@djddiy the Evaluation Committee
in the event of error, and the tenderer will be hdby that adjusted amount. In
this regard, the Evaluation Committee shall seekghior approval of the General
Contracts Committee to communicate the revisedeptocthe tenderer. If the
tenderer does not accept the adjustment, his temdlebe rejected and his tender
guarantee forfeited.

31.3 When analysing the tender, the evaluation cibi@enwill determine the final
tender price after adjusting it on the basis of @a 31.1.”

According to this mechanism the adjudicating boaodild have checked the price
given in the tender form against the one in thedfiquantities and, if those two
prices differed, then the price in the bill of qtiies would prevail and the



contracting authority would be obliged to contdwt tenderer to confirm the price
resulting in the bill of quantities or otherwiseftwe the consequences.

With regard to which took preference between unitgpand total price, clause 1.3 of
the tender document stated th@his is a unit price (Bill of Quantities) contract”
and, furthermore, clause 31.1 (b) quoted earlieratso gave the unit price
precedence over the total amount.

Finally, it was argued that according to the orolieprecedence of contract documents
listed at Article 3 of Volume 2 Section 3 ‘Spectabnditions’ (pg 60 of the tender
dossier) the bill of quantities is listed at ‘(fyhereas théender formis listed soon
after at ‘(g)’. That was additional evidence ttte bill of quantities should be given
preference over the tender form.

Dr Robert Vassallo, a member of the adjudicatingrdpstated that the adjudicating board
wanted comfort from the Contracts Department wéard to the issue that the appellant
company presented two different prices. He addatithe adjudicating board agreed with
the advice given by the General Contracts Commbisause it was customary that the
tender form should prevail over any other document.

The Chairman Public Contracts Appeals Board renthtkat amendments introduced to
public procurement regulations in mid-2010 enaldedtracting authorities to seek certain
clarifications.

Dr Camilleri opined that it was reasonable for #ttgudicating board to be weary of this fact
given that it involved the financial aspect of teader because clarifications with regard to
price could lead to alterations being made to theep

Once again the Chairman Public Contracts Appeabtr@owhilst sharing Dr Camilleri’s
preoccupation in normal circumstances, yet opimed the particular circumstances of this
case could have warranted a different approach.

Dr Galea remarked that, apart from recourse tdfdation, he wanted to stress the point
that the tender document itself presented a rerfaadthis kind of situation in the sense that
it gave the bill of quantities precedence overtdraer form He added that, in this case,
things were even clearer because it concernedtbel)/AT element. Dr Galea stated that
when there was a discrepancy in the workings aratidition of the rates in the bill of
guantities such that the total amount would regtdaiter than the total price quoted in the
tender form the contracting authority had to correct thedativen if that would result in the
bid being no longer the cheapest. He said thasémee procedure would apply if the
resulting total of bill of quantities would be lesghan that in théender form

The Chairman Public Contracts Appeals Board redl@édn the fact that from the workings
in the bill of quantities it was quite clear thhetamount of €950,695.90 was exclusive of
VAT whereas in the tender form the same price waisidp indicated by the bidder,
admittedly by error, as inclusive of VAT and he oed that such a situation deserved



a clarification.

Dr Camilleri pointed out that a clarification hamlie sought following directions from the
Department of Contracts and, in this case, thecadfrom the Contracts Department was that
the offer could not be considered financially.

Mr Anthony Cachia, Director, Contracts Departmemtder oath, gave the following
evidence:

» normal practice had it that when a tenderer quoseddifferent prices there was a
provision that stated that no clarifications sholédsought on the issue of price and
in such an instance the General Contracts Commaittedd decide as it had decided
in this case;

» clarifying issues concerning price could easilydéa price adjustment;

» the order of precedence listed in Art. ®+der of precedence of contract documents
referred to the documents that would make up thraot but did not concern the
evaluation stage of the tender process;

» given that this appeared to be a genuine case ¢paf@ment of Contracts, probably,
was not happy to reject the offer in question. &té&weless, for the sake of equal
treatment to all tenders and in all cases, there weaalternative but to discard the
offer;

* in the case of a mistake in the bill of quantitileat would result in a price different
from that quoted in theender form which was the one featured in the schedule of
prices, the tenderer would have to be consultad ashether he accepted the new
price and if the bidder confirmed then the pricéhatender formwould be amended
accordingly and if one refused the new price thee'® offer would be discarded; and

* the example cited concerned a correction to tHeobdjuantities arising from an
arithmetical mistake whereas, in the case in hdmte was no such arithmetical
mistake.

The Chairman Public Contracts Appeals Board renthtkat the case cited as an example
was a case where effectively, two prices were glotehe same tender submission and, as a
result, there too existed the possibility that tvederer would take the opportunity to amend
the price originally submitted. He added that ¢happeared to be an anomaly in the sense
that in one case the tenderer would be approaahigidthe prior approval of the General
Contracts Committee, with a view to confirming tiew price emerging from the corrected
bill of quantities, even if the variation would bggnificant, whereas, in the case in hand, it
was retained that the tenderer could not be appexhso as to confirm that the price in the
tender formshould have read exclusive of VAT as that indidatethe bill of quantities.

The Chairman Public Contracts Appeals Board didagpte and agreed entirely that it was
dangerous to meddle with the price but, on therdtlaed, it appeared that an evident



mistake in the bill of quantities was subject toreation but a mistake in the price in the
tender formwas not subject to correction, no matter how #lithe mistake might be.

Dr Galea reiterated that Art. 31.1 and 31.2 qu&adier on confirmed that the price in the
bill of quantities prevailed at all times over thathetender formand elsewhere in the
tender document and that it was that price whick hiading. Dr Galea mentioned that the
prices against each item in the bill of quantitiexe arrived at on the basis of further
workings which formed part of the tender submission

Dr Camilleri stated that this was not a case whieeeprice in theéender formdid not reflect
that in the bill of quantities but it was a caseenghthe figures did match with the difference
being that one was inclusive of VAT and the othasvexclusive of VAT. He added that not
any mistake in the bill of quantities was rectifelbut it was limited to arithmetical errors.
He remarked that, for instance, one could not @britee unit price of an item but one could
correct errors in the addition or multiplicationdatme result would, effectively, be the new
price of the offer as provided for in the tendendibions. Dr Camilleri maintained that in
this case it was not a matter of arithmetical exr&vhilst holding the view that the order of
precedence listed in Art. 3 of ti8pecial Conditionseferred to the contract stage and not to
the adjudication stage, yet the contracting autiferiegal advisor conceded that the tender
document did not indicate that ttender formtook precedence over the bill of quantities.

At this point Mr Cachia remarked that ...

» the Contracts Department held that the price quotedetender formwas the one
which the tenderer would bind oneself within the@tract and that the bill of
guantities was meant to explain how that total amavas arrived at and that was the
reason why corrections were permitted to the Hiljwantities;

» at the beginning of the process, the price intémeler formand the total price of the
bill of quantities, even if errors in the its womnkjs would eventually come to light,
had to match and in the case in hand the two pdaksot match because one
included VAT and the other excluded VAT;

» clause 16.1 (f) referred to thender formand the bill of quantities and that note 3 -
applicable to clause 16.1 - stated that no redtiion shall be allowed but only
clarifications on the submitted information mayreguested,;

» the General Contracts Committee sometimes hadstudiify a bid even when it was
evident that a genuine mistake had been committedtadid so for the sake of
fairness with regard to those bidders who submitedmplete and correct tender
submission. In this case it was up to the Geneaaitacts Committee to decide
whether to allow a clarification or not.

Dr Camilleri remarked that clause 31.1 of the rexjue tender expressly regulated what type
of corrections could be made to the price, namathmetical errors only as well as other
considerations that went beyond that could notalzen into account by the adjudicating



board.

The Public Contracts Appeals Board noted that & vedher unfair on the appellant
company, who had committed a relatively minor ernoits tender submission, to be treated
at par with other tenderers, who might have fadadnore substantial issues, in the
negotiated procedure besides the fact that thepot certain tenderers have, meantime,
been divulged.

Dr Camilleri pointed out that one of the bidderaprely, Road Network Joint Venture, was
excluded because it did not fill in the price iretbnder formwhich shortcoming was
considered serious enough to lead to disqualificati

Finally, in response to Dr Galea’s inquiry as te teasons why the tender was recommended
for cancellation, Dr Camilleri stated that nonelod bidders were found to be fully
compliant.

At this point the hearing was brought to a close.
This Board,

« having noted that the appellants, in terms of theasoned letter of objection’ dated™.8
November 2010 and also through their verbal suborispresented during the hearing held
on 28" January 2011, had objected to the decision takehebpertinent authorities;

» having noted the appellant company’s representit{eg reference to the fact that they were
informed that their tender submission could nottresidered from the financial perspective
due to the fact that a gross discount of 23% (€2848,10) was submitted and which was
not, however, absorbed in the rates of the BOQ=aqsired by Article 17.5 of the ITT
rendering the submission as administratively nomjoltant.and that the tender was being
cancelled and a negotiated procedure initiatg@dcgnfirmation that the total price
submitted in the company’s offer was that of €1,X340 exclusive of VAT and taxes but
granting a 23% discount equivalent to €283,9741d) as a consequence, the final total
price was that of €950,695.90 exclusive of VAT aaxes as per bill of quantitiess)(
claim that the declaration by the adjudicating blodwat no rectification could be made
referred to clause 16.1 note 3 thereof which stdiat“No rectification shall be allowed.
Only clarifications on the submitted information yriae requested’(d) claim that the
tender document did not feature a column whereindicate the discounted prices and what
the appellant company did was to grant a 23% digoom all the items deeming it logical that
each and every rate/price in the bill of quantities discounted by 23%g) (remark that the
company had clearly indicated that the final tgate was of €950,695.90 exclusive of
VAT and taxes,f() remarked that considering that in the bill of ntiges there was
gquoted the price of €950,695.90 exclusive of VAIhgo taxes and duties and inclusive of
discount and in the tender form there was the ah@f050,695.90 inclusive of VAT, other
taxes and duties and any discounts, warrantediiceltion on the part of the adjudicating
board, the matter could have even been rectifiedifin the provisions of clause 31 — Correction
of Errors, §) claim that clause 31 the adjudicating board waidck the price given in the
tender form against the one in the bill of quasstand, if those two prices differ, then
the price in the bill of quantities would prevaridathe contracting authority would be
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obliged to contact the tenderer to confirm the @riesulting in the bill of quantities or
otherwise to face the consequencé$,cfaim that with regard to which took preference
between unit price and total price, clause 1.heftender document stated th@hfs is a
unit price (Bill of Quantities) contractand, furthermore, clause 314) Quoted earlier
on, also gave the unit price precedence over tta aonount andi} argument that
according to the order of precedence of contracudwents listed at Article 3 of Volume
2 Section 3 ‘Special Conditions’ (pg 60 of the tendossier) the bill of quantities is
listed at ‘f)’ whereas theender formis listed soon after atgf’;

« having considered the contracting authorit@srémark that the instructions to tender clearly
stated that the discount had to be absorbed iqubeed price and that was the reason why
there was no appropriate column for that purposaumse the tenderer was expected to submit
the price of each item already discount&jl,c{aim that a general discount did not necessarily
mean that each and every item was discounte@ s&ie rate and that would have presented
problems later on during the execution of the @mttand in the case of variations), (
reference to the fact that clarifications with resgto price could lead to alterations being
made to the priced] claim that this was not a case where the prigh@tender formdid
not reflect that in the bill of quantities but ita& a case where the figures did match with
the difference being that one was inclusive of V&1d the other was exclusive of VAT,
(e) remark that not any mistake in the bill of quéie was rectifiable but it was limited
to arithmetical errors and this case did not refeaty mathematical errord) femark that
the order of precedence listed in Art. 3 of 8ecial Conditionseferred to the contract
stage and not to the adjudication stage ajpagncession that the tender document did
not indicate that theender formtook precedence over the bill of quantities:

» having taken particular note of Mr Cachia’s testiipoespecially the reference made to the
fact that @) the normal practice had it that when a tendevetted two different prices
there was a provision that stated that no clatifoces should be sought on the issue of
price and in such an instance the General Contaatsmittee would decide as it had
decided in this caseb] clarifications issues concerning price could asiad to price
adjustment, €) the order of precedence listed in Art. ®+der of precedence of contract
documents referred to the documents that would make upctiréract but did not
concern the evaluation stage of the tender pro¢dsgiven that this appeared to be a
genuine case, the Department of Contracts, probalayg not happy to reject the offer in
question but, for the sake of equal treatmentlttealders and in all cases, there was no
alternative but to discard the offee) n the case of a mistake in the bill of quanstthat
would result in a price different from that quotedhetender form which was the one
featured in the schedule of prices, the tenderarddvbave to be consulted as to whether
he accepted the new price and if the bidder comttithen the price in thender form
would be amended accordingly and if one refusechtwe price then one’s offer would
be discardedf) the example cited concerned a correction to th@bquantities arising
from an arithmetical mistake whereas, in the cadeaind, there was no such arithmetical
mistake andd) the Contracts Department held that the price eghat thetender form
was the one which the tenderer would bind onesgliiwthe contract and that the bill of
guantities was meant to explain how that total amhevas arrived at and that was the
reason why corrections were permitted to the bitjwantities,

reached the following conclusions, namely:



1. ThePublic Contracts Appeals Boaobiserves that, with regard to the point
raised by the contracting authority’s represengatirelating to the fact that the discount had
to be absorbed in the quoted price, this Boardlades that this argument would have been
valid had the appellant company offered a discouiyt in terms of a total amount because that
would have presented a problem as to how one cdiglaiibute that amount among the items
in the bill of quantities but, once the discourdgrged amounted to a constant percentage, then
it was clear that the 23% discount applied equallgil items.

2. ThePublic Contracts Appeals Boapthces emphasis on the fact that
amendments introduced to public procurement reguratin mid-2010 enabled
contracting authorities to seek certain clarifioa and, in this particular circumstance,
this Board cannot but reflect that, given the thett from the workings in the bill of
guantities, it seems considerably clear that thewarhof €950,695.90 was exclusive of
VAT whereas, in theender form the same price was being indicated by the bidder
as inclusive of VAT. The PCAB opines thafima facie such a situation may
have, quite pragmatically, deserved a clarificatiodine with amendments
introduced to public procurement regulations in@0ThePublic Contracts Appeals
Boardis also fully cognisant of the fact that, whiistnically, it seems that an evident
mistake in the bill of quantities is subject to @tion, a mistake in the price in the
tender formis not subject to a similar correction, no mattew trivial the mistake might
be. Nevertheless, in regard to the issues justmed to, it is also a fact that, all in all,
this Board acknowledges that it is extremely daagsifor one to meddle with prices
during an evaluation process and, as a consequ#nsdoard cannot but note Mr
Cachia’s testimony that, basically, an evaluatioard has to remain in full congruence with
normal tender evaluations and ensure that the avafuand adjudication process reflect
utmost transparency devoid of any possible tradbiaf party influence on possible
amendments required at specific junctures of titeacess.

3. As a consequence to the above, this Board agrekshei conclusion reached
by the evaluation board and decides against thellapp company.

In line with legal provisions, the Public Contraétgpeals Board also recommends that the
deposit paid by the appellants should not be reisdul

Alfred R Triganza Edwin Muscat Joseph Croker
Chairman Member Member

16 February 2011



