PUBLIC CONTRACTSREVIEW BOARD
Case No. 248
WSM/149/2010
Period Contract for a Rodent Control Programme and Pest Control Services

This call for tenders was published in the Govemin@gazette on 11 June 2010. The
closing date for this call for offers was 25 Juf&@

The estimated value of this tender was up to €T®Dg¥er two years.
Two (2) tenderers submitted their offers.

Ortis Ltd filed an objection on 23 July 2010 agaihe decision taken by the
WasteServ Malta Ltd to (i) disqualify its offer iasvas considered not compliant and
(i) award the tender to Comtec Services.Ltd

In terms of PART Il — Rules governing public corntsawhose value does not exceed
€120,000 of LN 296 of 2010 the Public ContractsiBenBoard, composed of Mr
Alfred Triganza as Chairman and Mr. Edwin Muscat 8r. Carmel J Esposito as
members, convened a public hearing on Monday, t8rdber 2010 to discuss this
objection.

Present for the hearing were:

OrtisLtd
Mr Mario Callus Representative
Mr Adrian Borg Marks Representative

Comtec ServicesLtd

Mr Ronnie C. Galea Representative
WasteServ MaltaLtd

Dr Victor Scerri Legal Representative

Mr Aurelio Attard Representative

Adjudicating Board

Mr Tonio Farrugia Chairperson

Mr Marco Putzulu Caruana Member
Contracts Department

Mr Francis Attard Director General



After the Chairman’s brief introduction the appetlaompany was invited to explain
the motive/s of the objection.

In providing the motives behind his objection Mr leaCallus, representing Ortis
Ltd, the appellant company, made referencgduwvices Specified in the Tender

Mr Callus stated that although the tender docurtigatincluded the term ‘pest

control services’, the tender specifications maglenention whatsoever of the ‘fly

trap recharge’ except at item 19 in 8ehedule of prices and rateshere the details
had been crossed out while requesting the tendierepsote the rate. He added that a
bidder should not be expected to bid for a semuitkeout having been given the
details of the service requested.

Mr Aurelio Attard, representing WasteServ Malta littk contracting authority,
conceded that the tender document as such dicontdio information about the ‘fly
trap recharge’ except at item 19 of ehedule of Rates and Priced/r Attard
explained that, in the opinion of the contractimgharity, the term ‘fly trap recharge’
was self-explanatory and required no further elation for those in this line of
business. Mr Attard added that the tender docusntprovided for site visits by
prospective bidders.

Mr Attard pointed out that bidders had the oppatiuto request clarifications in
instances where they felt that more information wasranted and the contracting
authority would have circulated such informatioratioparticipating tenderers. Mr
Attard concluded that the contracting authority hegliested the rate for this service
but the appellant company, Ortis Ltd, did not qubterate against item 19 of the
schedule ‘recharging of fly traps’.

With regards to the rodent control service refetoenh the award and the defective
schedule of offers received, Mr Callus explaineat the call for tenders was
requesting the provision of two services, hameéydétting up of the rodent bait
stations, which involved a once-only service, drgeriodical recharging of these
bait stations during the contract period. Mr Calhoted that the recommended
tenderer had quoted €1.31 per baiting point amdé not clear to him if that rate
included the provision of the bait station and@sharge cost and, if that was the
case, he questioned how come that the total poiceeirvicing this contract would
amount to a mere €753.25 — as per schedule ofsaféeeived and as per breakdown
provided by the preferred bidder - over a periotivaf years.

Mr Attard intervened to reiterate that, in cas@y grey areas in the tender
specifications, the appellant company was at hortrequest clarifications prior to
the closing date of the tender.

The Chairman PCRB, on consulting page 2 of theuawi@n report ‘Summary of
tenders received’, observed that, evidently,Sbkedule of Offers Receiveds not
compiled on a like-with-like basis in the sensd tha prices of the appellant
company, option 1 of €74,136.70 and Option 2 of, £82.20, covered the whole
contract period whereas the €753.25 quoted byet@mmended tenderer was the
monthly rate. He added that, for comparison puEppthe price quoted by the
preferred bidder on thechedule of Offers Receiveldbuld be €18,098 (€753.25 x 24
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months) and pointed out the considerable variatidhe prices quoted by the two
tenders and even when compared to the estimatad whthe tender of €120,000.

Regarding the wide variation between the two propested, Mr Attard remarked that
it was up to the bidders to ensure that the pticeg quoted were realistic, however,
he added that the rates quoted by the recommepdddrer were in line with the
current rates for the same services. Mr Attardarpd that although this was a
single package tender, the adjudicating boardtstdl to evaluate the tender in stages
and in fact the appellant company was disqualifieé@dministrative grounds for
having failed to submit the mandatory informatiegarding its past experience and,
therefore, the other aspects of the appellant cagipaffer, including the financial
side of it, were not evaluated. He informed thd&RBGhat two tenderers participated
in this call for tenders, the appellant company @othtec Services Ltd, the latter
being the recommended tenderer and the currentacboit.

Mr Attard also explained that, besides the exissimgs such aklaghtah Zwejra and
Qortin Landfills WasteServ Malta Ltd included in this tender néesswhich
brought the total number of sites to 18.

The question arose as to whether there was leagimg field given that on the
previous sites, the recommended tenderer, beingutrent contractor, already had
baiting stations in place whereas the appellant pany, not being the current
contractor, would have to provide baiting statidosexisting sites, unless the baiting
stations presently in place were the property os#&erv Ltd and thus could be used
by whoever was awarded the tender.

Mr Marco Putzulu Caruana, member of the adjudicghioard, under oath, declared
that, previously, the baiting station was in thiarfaf a tube whereas in this call for
tenders the baiting station had to be in the fofra loox which was lockable and
hence more secure so that no other creatures \weudthle to enter the baiting station.
He confirmed that, according to the new tenderifipations, whoever was awarded
this tender had to replace the existing baitingsta and, as a consequence, all the
bidders were effectively competing on a level phayfield.

When referring to the issue Bhst Performance Recordslr Callus stated that clause
1.2.14 provided that:

“Tenderers shall provide with their offer a docurherith theFull details and
Past Performance Records similar pest control services carried out by
his/her companyFailure to comply with this clause shall render thieender
offer null.”

Mr Callus remarked that he rendered such servacgarious clients and that whilst
he was prepared to provide information regardirsgchapabilities to provide the
services requested in the tender, yet he was agitti divulge details about its
clients without obtaining their permission befonatia

Mr Attard conceded that in its tender submissionsQutd did give an account of its
experience in this sector but the information giwers of a general nature and lacked
the full details as requested in the tender doctmigin Attard remarked that the



appellant company considered such information afidential and that it would
provide it once it is shortlisted. Mr Attard exjled that the adjudication of this
tender did not involve short-listing adding tha¢ dontracting authority expected the
bidders to name their past clients and the typepfice that they rendered them. Mr
Attard noted that this requirement was includethost of the calls for tenders issued
by government and bidders were even requestedhorie the contracting authority
to verify from source the information they gave floe purpose of evaluating the track
record of the tenderers. The contracting autyisrinain representative stated that it
was up to the bidders to obtain the consent of teints prior to divulging the
information to the contracting authority. Mr Atthobserved that Ortis Ltd did
mention the Water Services Corporation as onesdafliénts but, then again, it was
not clear if the appellant company simply providee products or if it rendered the
full service.

Mr Mario Callus remarked that, at the time thisdenwas issued, he was rather busy
and, as a result, he did not have the time to skeefications from the contracting
authority. On the other hand, he contended tleateéhder document should have
been issued in more detail and the schedules &mination emanating from the
adjudication process should have been present@dniore logical and articulated
manner.

The Chairman PCRB remarked that albeit the biddadsthe right and the
opportunity to seek clarifications from the contnag authority, yet it was not up to
the bidder to decide which mandatory informatiowaiuld submit or not. He added
that, ultimately, it was the responsibility of thielder to ensure that its tender
submission was presented in order.

Mr Ronnie Galea, technical director of Comtec SeesilLtd, an interested party,
made the following remarks:

a. contrary to the previous tender issued in 2008, reflitewas left up to the
contractor as to what type of bait station to pdaviin this tender the
contracting authority specified the kind of boxtthad to be provided as
a bait station and, in that regard, his firm wobb&le to replace all the
bait stations presently in place since they wereibe form;

b. whilst his company’s quote of €753.25 per month wasved at
according to the data given by the contracting arith, yet, since there
was the eventuality of more bait stations beingealddn the company also
included the standard rate of €1.31 per month péirg point, which
included the provision of the baiting station (thex) requested in the
tender — a once only expense - and one inspeateatnhent visit per
month. His firm had estimated that it would recotlee cost of the bait
station over the two year contract period; and

c. the price quoted by Comtec Services Ltd was comiakliyoviable
because it was, more or less, the same rate chargbd execution of the
current contract.



By way of conclusion Mr Callus stated that had téeder specifications been
clearer from the beginning and had the scheduleffefs received been
compiled properly on a like-with-like basis theretheed for lodging this appeal
would not have arisen.

At this point the hearing was brought to a close.
This Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 23 July 2010 and also through their verbairsssions presented during
the public hearing held on 10 December 2010 haelotdygl to the decision
taken by WasteServ Malta Ltd;

* having taken note of the appellant company’s regadives’ (a) claim that
although the tender document title included thentgrest control services’,
the tender specifications made no mention whatsagvbe ‘fly trap
recharge’ except at item 19 in thehedule of prices and rateshere the
details had been crossed out while requestingetideters to quote the rate,
(b) reference to the fact that the call for tendeais requesting the provision
of two services, namely the setting up of the rodbant stations, which
involved a once-only service, and the periodicehegging of these bait
stations during the contract period, (c) refereiodde fact that, with regards
to submission of past performance records, the emmphilst it has rendered
such services to various clients, yet it reluctardivulge details about its
clients without obtaining their permission befonetiand (d) remark that, at
the time this tender was issued, he was rather &dyas a result, he did not
have the time to seek clarifications from the cacting authority;

* having also taken note of the contracting auth@ritgpresentatives’ (a)
reference to the fact that whilst the contractintharity would concede that
the tender document as such did not contain infoomabout the ‘fly trap
recharge’ except at item 19 of tBehedule of Rates and Pri¢cgst , in the
opinion of the contracting authority, the term ‘thap recharge’ was self-
explanatory and required no further elaboratiortiose in this line of
business, (b) claim that the tender document ailsaigied for site visits by
prospective bidders, (c) claim that bidders hadojiy@ortunity to request
clarifications in instances where they felt thatrenmformation was warranted
and the contracting authority would have circulagadh information to all
participating tenderers, (d) claim that clauses48.8.4.5 and 8.4.6 clearly
described the type of bait stations required aed¢hative bait station markers
with the rate mentioned including the setting uphef bait station, (e) remark
that, whilst it was up to the bidders to ensuré the prices they quoted were
realistic, yet, the rates quoted by the recommeneiederer were in line with
the current rates for the same services, (f) cthimh since this was a single
package tender, the adjudicating board still haeltduate the tender in stages
and in fact the appellant company was disqualifisédministrative grounds
for having failed to submit the mandatory infornoatregarding its past
experience and, as a result, the other aspedie @fpellant company’s offer,
including the financial side of it, were not evakd, (g) reference to the fact
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that besides the existing sites suciMaghtah Zwejra andQortin Landfills
WasteServ Malta Ltd included in this tender newssivhich brought the total
number of sites to 18, (h) declaration that , presly, the baiting station was
in the form of a tube whereas in this call for tergdthe baiting station had to
be in the form of a box which was lockable and leemore secure so that no
other creatures would be able to enter the bagiatjon, (i) claim that ,
according to the new tender specifications, whoewaes awarded this tender
had to replace the existing baiting stations as& eonsequence, all the
bidders were effectively competing on a level phayfield and (j) claim that it
was up to the bidders to obtain the consent of tieints prior to divulging
the information to the contracting authority;

« having taken cognizance of the fact that in pagétBe evaluation report
‘Summary of tenders received’ tiehedule of Offers Receiveds not
compiled on a like-with-like basis in the sensd tha prices of the appellant
company, option 1 of €74,136.70 and Option 2 of, £82.20, covered the
whole contract period whereas the €753.25 quotetidoyecommended
tenderer was the monthly rate. Furthermore, fongarison purposes, this
Board also notes the price quoted by the prefdrsigder on theSchedule of
Offers Receivedhould be €18,098 (€753.25 x 24 months) pointungtioe
considerable variation in the prices quoted bytiveetenders especially when
compared to the estimated value of the tender 20£D0;

* having thoroughly considered Mr Galea’s remarkpeeglly @) the fact that if
awarded the tender his firm would still have tolage all the bait stations
presently in place since they were in tube forghthat in its rate as quoted
in the tender submission the company had estimttatdit would recover
the cost of the bait station over the two year cacttperiod ands] the
fact that the price quoted by Comtec Services L&d wommercially
viable because it was, more or less, the samecrateged in the execution
of the current contract,

reached the following conclusions, namely:

1. The PCRB feels that due to the fact that, accortbritbe new tender
specifications, whoever was awarded this tenderttaelplace the existing
baiting stations, all the bidders were effectivedynpeting on a level playing
field.

2. The PCRB opines that, albeit the bidders had tite& and the opportunity to
seek clarifications from the contracting authontst it was not up to the said
bidders to decide which mandatory information tthweyuld submit or not.

3. Furthermore, this Board argues that, whilst it wpgo the bidders to ensure
that the prices they quoted were realistic, ye&t, rdtes quoted by the
recommended tenderer were in line with the cumatats for the same services
and that, all things being equal, the commerceM has been fully absorbed
by the participating tenderer.



As a consequence of (1) to (3) above this Boawisfegainst appellant company.

In view of the above and in terms of the Public Cacts Regulations, LN 296 of
2010, this Board recommends that the deposit stduiriity the said appellants should
not be reimbursed.

Alfred R Triganza Edwin Muscat Carmel J Esfisi
Chairman Member Member

16 December 2010



