PUBLIC CONTRACTSAPPEALSBOARD

Caseno 237
Adv No CT/A/011/2010; CT/3038/2010

Supply and Service Tender for the installation commissioning and operation of
environmental monitoring equipment and data gathering, supply and analysis at
Hal Saflieni Hypogeum.

This call for tenders was published in the Goveminé&azette on 16 April 2010. The
closing date for this call for offers was 27 MaylR0

The estimated value of this tender was Euro 223,245
Two (2) bidders participated in this tender.

On 16" July 2010, AIS Ltd filed an objection against tiveard of Lot 1 of this tender
to Evolve Ltd, after being informed that their offi®as not technically compliant in
view of Item 1 — Temperature and Relative Humidiignsors (35 units): sensors
offered do not incorporate warmed probe technolagyrequested in the tender
document.

The Public Contracts Appeals Board composed of Hvie Muscat as Chairman and
Mr Carmel J Esposito and Mr John Buhagiar as mesnb@nvened a public hearing
on Friday, 28 October 2010 to discuss this objection.

Present at this meeting:

AlSLtd
Dr lan Spiteri Bailey Lega¢presentative
Ing Mario Schembri Managingeator
Mr Anthony Bartolo Represéivia
Mr Bernard Brincat Represénta
Mr Michael Lebron Represen&iConsultant

EvolveLtd
Dr Peter Caruana Galizia
Mr Christopjer Busutttil
Mr Lawrence Zammit

Heritage Malta
Dr Patrick Valentino

Legal Repregivat
Representative
Representative

Legal Repretstine



Evaluation Board

Mr Anton Catania Chairman
Mr Ray Jones Secretary
Ms Claire Baluci Member
Ms Maria Elena Zammit Member
Ing Joseph Bartolo Member
Mr Mario Galea Member
Mr Charles Zerafa Member

Department of Contracts
Mr Francis Attard DirectGeneral

After the Chairman’s brief introduction appellamtsre invited to give a brief account
of the motives of their objections.

Dr lan Spiteri Bailey, legal adviser to AlS Ltd,@ained that by letter datedQuly
2010, the Contracts Department informed his clteat (a) his offer (AlIS submitted
an offer for Lot 1 only) was not technically congt with regard to Item 1 —
Temperature and Relative Humidity Sensors (35 yn#snsors offered do not
incorporate warmed probe technology as requestedeiriender document, and (b),
the said lot was recommended for award to Evolee Lt

Dr Spiteri Bailey submitted that there appearedhtve been a breach of the
requirements of Clause 34(2) of the tender docunmsatfar as the letter sent to AIS
Ltd by the Contracts Department, datel Quly 2010, did not contain all the
prescribed information such as, “the criteria faraed” or “the score obtained by the
unsuccessful bidder and the score of the successfdér’ as specifically required in
sub-paragraphs (i) and (iv) of Clause 34(2). Hateoded that even if, for the sake of
argument, his client was awarded no points withargégo technical specification
which attracted 10% of the marks allocated to TesdirCriteria in respect of Lot 1,
there still remained 90% of the marks availablehud, AIS Ltd could still have
obtained 70% of the marks under technical critérat were necessary for them to
qualify for the next phase, i.e. the financial enxaion of the offers.

Dr Patrick Valentino, on behalf of Heritage Maltamarked that once the appellant
failed to qualify under the technical criteria, thdjudicating Board could not allocate
the appellant any score in that regard. Dr Vahenstressed that once the appellant
did not offer the product requested in the tena®udent, the offer was discarded at
technical evaluation stage and could not thergbooeeed to the financial evaluation
stage.

Dr Spiteri Bailey then proceeded to air anotherwance. He stated that the
Adjudicating Board had sought clarifications frons felient via email, in terms of
Clause 29 (2) of the tender document, regarding wiaed out to be the main reason
for rejection. AIS Ltd were asked to highlight wlethe technical specifications
including details were in the submitted documentati He stressed that this
clarification was sent by email on th& dune 2010 to an incorrect email address,
namely,info@ais.com.miwvhich is the generic email address of AIS Ltdheatthan




the email address of Mrs Odette Schembriddette.schembri@ais.com.nvho was
identified as the contact person in the tender form

Dr Spiteri Bailey remarked that, as a consequehti@error, no action was taken by
his client on that email. He added that 31 minptes to closing time for submission
of clarifications, the contracting authority cortet his client, this time through the
correct email address informing him that the Adpating Board was still awaiting his
reply. Dr Spiteri Bailey complained that as a tesd the Adjudicating Board’s
failure and in view of the limited time afforded #®IS Ltd, the latter had no
opportunity to adequately clarify his position @s#s the humidity sensors.

In his reaction, Dr Valentino stated that both draddresses referred to by Dr Spiteri
Bailey had been furnished by the appellant in kisdér submission — one in the
“Details of Bidder” and the other in the “Tenderrfd. It was the responsibility of
the bidder to ensure the checking of emails receiga the company's emalil
addresses. Dr Valentino added that it was, thexefoot correct to blame the
Adjudicating Board for sending the email to the mgeemail address. In fact, when
the closing time for reply drew near, the Boardtak:the company that they had not
as yet received any reply.

When referring to Warmed Probe Technology, Dr 3pBailey stated that it was
understood that such technology was only availabla Vaisala Corporation. It was
also understood that the warmed probe sensors’efseatonsume considerable
electrical energy that would result in a big dramthe inconspicuous battery packs
that were required for installation on site. Aatiog to appellants, the utility and
feasibility of warmed probe technology as requimredhe tender document was, at
best, doubtful, even if one were to install a mas$attery pack. In comparison the
alternative sensor solution offered by AIS Ltd s durrent use by major meteo
organisations in the UK, Switzerland and France @ndomplies with tender
requirements. He added that in terms of Reguladi®f8), a contracting authority
cannot “reject a tender on the grounds that theymts and services tendered for, do
not comply with the specification to which it hagarred, once the tenderer proves in
his tender to the satisfaction of the contractimgharity, by whatever appropriate
means that the solutions which he proposes saitsfgn equivalent manner the
requirements defined by the technical specificationDr Spiteri Bailey maintained
that the proposal submitted by his client meetsé¢g@irements defined by the tender
technical specifications, so that, in terms of #®ve regulation, AIS Ltd's offer
should not have been rejected.

Finally, he suggested that the exclusivity pertagnio Vaisala Corporation in respect
of warmed probe technology seems to be contrathigaequirements of Regulation
45(6) of the Public Contracts Regulations whioker alia state that “contracting
authorities shall not introduce into the contratttlauses --- technical specifications
which maintain products of a specific make or seunt a particular process or to
trade marks, patents, types --- with the effectfadouring or eliminating certain
undertakings of certain products”.

Ing Joseph Bartolo, member of the Adjudicating Bloaas then called to the witness
stand.



In his evidence, Mr Bartolo explained, under odliat the Hypogeum has unique
environmental conditions due to the presence okmdtoplets and the number of
people that visit the place. The purpose of taigler is to monitor the temperature
and humidity at this site and hence, the reque3besknsors are the most critical item
in this tender. He added that the contracting @itth requested warmed
measurement technology probes. Whereas Evolve th&d,recommended bidder,
offered this type of probes, AIS Ltd offered probegh “normal” or “standard”
technology which do not meet the tender’s techniemuirement. Ing Bartolo
explained that the warmed probe technology, indumlemall heater which functions
intermittently. Once a sensor gets wet due toatheunt of humidity at the site, the
heater will switch on automatically to dry the senso that the latter will continue
functioning, thus producing a continuous range atadon the environmental
conditions at the site.

On the other hand, the “normal” type of sensor fimms only for a couple of hours.
When it gets wet with humidity, it will switch ofbr some time until it dries up by air
convection currents and then it will start functign again. This means that for a
number of hours, no data will be obtained from ssehsors. This is not what
Heritage Malta required. Ing Bartolo added thatvats evident to the adjudicating
board that appellant did not offer the warmed prabehnology in his tender
submission, but to confirm that, a clarificationsasought. In response, the appellant
presented a copy of the same original documentnimgahat he did not intend to
offer the technology requested by the contractuiaity. In fact, in his reasoned
letter of objection, appellant conceded that “All laccepts that its tender proposal
did not contain the warmed probe technology.”

Ing Bartolo further explained that Evolve Ltd offdr a product from the Vaisala
range which provided the requested warmed probdentdogy. He added that this
product was freely obtainable on the open mark@n the other hand, appellant
offered a Rotronic (Group International) producttloé “normal” or “standard” type,
even though this company had in its range of prtedheated sensors (Hygromer RS
70) which offered the required technology. Had Al offered this latter type of
sensor, the Adjudicating Board would have been position to compare the two
products i.e. Vaisala and Rotronic RS 70 on a \ilik-like basis. However, as
things stood, the Adjudicating Board considerede#ippts’ offer (standard sensors)
as unacceptable and decided not to proceed witluriiser evaluation. Ing Bartolo
added that the 35 sensors were intended to bdl@wsadl over the Hypogeum site to
gather and analyse continuous data on the envinotaineonditions of the site so as to
determine what kind of air conditioning or dehurfyoig systems were required.
Normal type sensors fail to produce data for lomgiqus of time. Ing Bartolo
concluded by confirming that the sensors offeredbbyh tenderers were battery
operated that could also be connected to the mawep supply when and where
conditions permitted.

Ing Bartolo was followed by Ing Mario Schembri, Maing Director of AIS Ltd who

explained under oath that the Vaisala probe wagpéion which his company did not
consider fit for the requested purpose becausead@iogoto an information sheet of the
product, it resulted that “The HMP 155 warmed prabbleated continuously so that
its temperature is always higher than that of tmeirenment. This prevents



condensation on the probe”. The note also stéaid“turing the sensor heating, the
outputs are locked to the values measured beferkehting cycle”.

This meant that the probe would not function effedy during the time that the
sensor was being heated, so that its performansesiwvalar to that of the sensor that
was being proposed by AIS Ltd. Since the warmeat@rtechnology sensor did not
provide effective continuous monitoring during tivae the heater was switched on,
then his conclusion was that both probes renddredame performance. According
to Ing Schembri, the solution was not the instafatof warmed probe technology
sensors but how to determine humidity by, for exi@mphe installation of air
conditioners or dehumidifiers. Ing Schembri adttet the purpose of the tender was
to provide as much as possible continuous mongownith inconspicuous equipment
in order to preserve the environment of the sitee sensors offered by AIS Ltd were
slightly larger than the size of a mobile telephonBesides, these sensors had a
battery that would last 5 years and over instea8 géars as required in the tender
document.

Ing Bartolo intervened to state that according he product information of the
Vaisala warmed probe technology, when the sendsrvget, it will be heated up in a
matter of a few seconds and the sensor will becogpeeational almost immediately.

Dr Valentino for Heritage Malta remarked that tlomtracting authority requested the
warmed probe technology and that it was for therasting authority to dictate what
type of sensor was required and not the bidders.

Mr Mario Galea, principal conservator and member tioé adjudicating board
confirmed under oath, that the Hypogeum had a oeadensation environment for
most of the time with the result that normal sessas the ones presently installed
would get wet and stop functioning. When that lesqsp hand held sensors are used
to keep the place under constant monitoring. Haa@xed that the warmed probe
technology is required to provide continuous mamip because Heritage Malta is
aware that the environmental conditions at the teiteled to change due to various
factors, such as the number of visitors on sitehis Tcontinuous monitoring will
provide the required data for the authorities ttyouce measures for the proper
conservation of the site by installing air condiiroy and/or dehumidifying equipment
and limiting the number of visitors at any one tinténally, Mr Galea confirmed that
the two types of sensors offered by the respettidders had, more or less, the same
visual impact on the site.

Mr Michael Lebron, technical consultant, on belddlAIS Ltd explained under oath,
that with regard to the Rotronic RS 70 sensor whittlses heated sensors similar to
the Vaisala product, he was informed over the tedep by a supplier, Omni
Instruments, that this sensor was still under dgweakent and that it would not be
available for this contract. He also confirmed ttn@ Vaisala product was considered
but they opted against it, because of the costbawaduse it required high power to
operate it. This would have entailed either fredqueplacement of batteries or a
larger battery pack. This latter option would haveegative visual effect on the site.

A further grievance put forward by Dr Spiteri Bgileoncerned the tender price and
budget. Dr Spiteri Bailey explained that the budgeilable for Lot 1 was fixed at a



lump sum of Euro 171,453 exclusive of VAT. He nmbtkat the offer of the preferred
bidder for Lot 1 amounted to Euro 209,083.54 inekef VAT. This works out at
Euro 177,189.44 exclusive of VAT. Eventually, ltisgent was informed by D.G.
Contracts that Lot 1 of the tender was being recermdead for award to Evolve Ltd
for the price of Euro 171,448.50 excluding VAT atiné price of Euro 51,789.97
exclusive of VAT for Lot 2. Dr Spiteri Bailey rafed (i) to article 27.4 of the Tender
Document which states that reductions/observatiomsde by tenderers after
submission of tender prices will not be taken imimcount during evaluation of
Tenders, and (ii) to article 29.2 of the Tender Duent which provides for
exceptions when corrections (arithmetical erron® allowed and (iii), article31.2
which provides for adjustments made by the evalmatommittee should first be
approved by the General Contracts Committee, DteBpBailey expected a valid
explanation to account for the changes in the wiftered by Evolve Ltd.

Mr Anton Catania, Chairman of the Adjudicating Bibaunder oath, explained that
during the financial evaluation of Lot 1 of the exfffmade by Evolve Ltd, the
Adjudicating Board noted that this bidder quote@ fvices (as required in the tender
document) — one, itemised which was inclusive ofTV&uro 209,083.54), and the
other, a lump sum which was exclusive of VAT (E@i%1,448.50). When the Board
removed the VAT element from the first (itemisejufe, the resultant price, rather
than tallying with the lump sum figure, came up Haro 177,189.44, that is, a
discrepancy of Euro5740.94 between the two priagstegl by Evolve Ltd. This
discrepancy was reported to the Department of @otsr

Mr Francis Attard, Director General, Contracts Dépant, under oath, confirmed
that (a) tender budget for Lot 1 was Euro 171.463usive of VAT and (b) bidders
were requested to quote prices (lump sum) exclusiwtAT. He also confirmed that
the Adjudicating Board drew the attention of then@acts Department that in the
case of Evolve Ltd’'s offer for Lot 1, when the VAbmponent was deducted from
the itemised price offered by bidder (Euro 209,683. the result came up to Euro
177,189.44. This price differed from that (Eurd. ¥48.50) also quoted as lump sum
by the same bidder exclusive of VAT in the samel¢eroffer. Mr Attard explained
that the General Contracts Committee operated eeduve, which is rarely used,
whereby it asks the preferred bidder whether he pvapared to reduce his offer to
within the budgeted amount without altering theteahof the tender. Following the
recommendation of the Adjudicating Board, the GahedCfontracts Committee
decided to go for this procedure and asked Evotde who in the case of Lot 1 were
the preferred bidders, whether they were prepacedetiuce their offer to Euro
171,448.50 exclusive of VAT without altering thentent of the tender to be within
the budget amount. Evolve Ltd, the preferred hiddgeed, and reduced their offer
for Lot 1 to Euro 171,448.50 exclusive of VAT.

In his concluding remarks, Dr Spiteri Bailey instthat the product offered by AIS
Ltd met the requirements of the tender so thatthenbasis of Regulation 45 of the
Public Contracts Regulations, the contracting aut$hahould not have rejected his
client’'s offer. Dr Spiteri Bailey referred also tee grievances he had aired earlier,
namely, the email for clarification that was errongly sent to the wrong email
address, the lack of transparency in the changesmére allowed in the price quoted
by the preferred bidder and the fact that no accbad been given as to how his



client's bid had fared with regard to the technieabluation. Dr Spiteri Bailey
concluded by stating that the whole process waberecorrect nor transparent.

Dr Patrick Valentino, on behalf of the contractiagthority refuted the conclusion
reached by his counterpart. He reiterated thath#eging had established that the
appellant was not technically compliant, a factt thas admitted by AIS Ltd in its
reasoned letter of objection. With regard to theifecation, Dr Valentino insisted
that it was sent on an email address given by fpeliant and in this regard, the
contracting authority went out of its way by coriiag the appellant prior to closing
time. Dr Valentino stated that the product offebgcthe preferred bidder was battery
operated as requested in the tender document etladded advantage that it could
also be operated on the main power supply.

Dr Peter Caruana Galizia on behalf of Evolve Lutesd that it was evident that the
appellant had not submitted the type of productiested in the tender and therefore
there was no need for the contracting authorityetek clarification in that regard. Dr
Caruana Galizia remarked that even in his replyhw clarification, the appellant
stuck to his original submission and even wenthenrtto query the contracting
authority’s request for a product having the warmpeabe technology. He stressed
that on the other hand his client’s product was giaant to the tender specifications.

At this point, hearing was brought to a close.
This Board

- having noted that the applicants, in terms of tmeasoned letter of objection
dated 28 July 2010 and also through their verbal submissioresented during
the public hearing held on #®ctober had objected to the decision taken by the
General Contracts Committee.

- having considered the arguments brought forwarthbyappellant’'s legal adviser
regarding the alternative technical solution offeby AIS Ltd particularly (i) in
his understanding that Warmed Probe Technology avadlable only from one
source, namely Vaisala Corporation, so that suctlusivity could perhaps
infringe upon the requirements of Regulation 45¢6)the Public Contracts
Regulations, and (ii), that the feasibility/utiligan of warmed probe technology as
required in the tender document was at best doubigause of the heavy
consumption of electric current, which would caaséuge drain on the small
battery pack as required in the tender document @dthat even if, for
argument’s sake, one were to install large bafpaigks (which are not acceptable
because their size would prejudice the Hypogeunms#tov area), such packs
would require very regular replacements that wouddrease running costs
considerably and (iv) that his client’s offer of alternative solution should have
been accepted under the provision of Regulatior3)4B(the Public Contracts
Regulations.

- having also considered the claims brought forwaydAlS Ltd’s legal advisor
regarding the lack of transparency and seriousnets] in the evaluation of this
tender, namely: (i) the latitude allowed by the udigating Board/General
Contracts Committee for changes to the tender pifitee preferred bidder (ii) the



breach of Article 34(2) of the Tender Document wiies letter of <) July 2010
sent by the Contracts Department to his client it indicate the criteria for
award and the respective scores obtained by theessitl and unsuccessful
bidders (iii) the very limited time (31 minutes¥ated to his client to clarify his
position with regard to the sensors incorporatiraymed probe technology as a
result of an error committed by the Adjudicatingn@oittee.

having considered the Contracting Authority legdviaor's interventions and
submissions particularly those regarding (a) warmexbe technology where Dr
Valentino remarked that once the Contracting Authiapted for warmed probe
technology, it was unacceptable for bidders toroéfiner technologies/solutions
as AIS Ltd had done (b) the reason why the contrgauthority had failed to

provide the score obtained by AIS Ltd and (c) tkxplanation given by Mr

Valentino regarding the wrongly addressed email.

having taken note of Ing Joseph Bartolo’s evidembere

1. he explained the purpose of the tender

2. he explained why the contracting authority opted temperature and
relative humidity sensors incorporating warmed prtégchnology

3. he confirmed that whereas Evolve Ltd offered a &aisproduct that
conformed wholly to the tender specifications, Al&l had offered a
Rotronic sensor that did not meet tender requirésnen

4. he explained why the Adjudicating Board sought theifications from
AIS Ltd

5. he clarified that the Vaisala product was freehaiable on the open
market so that there was no exclusivity regardiagupply

6. he asserted that Rotronic Int. had in its rangproflucts a heated sensor,
Hygromer RS 70, that was equivalent to Vaisala vearprobe project

7. he explained that had AIS Ltd offered the HygroR& 70, they would
have met the tender requirements

having taken note of the evidence given by Meyio Schembri, director of AIS

Ltd who (i) stated that the Vaisala probe was amoapw~hich he did not take, (ii)

raised a number of issues of a technical naturk weigjard to the Vaisala probe
and (iii) asserted that the performance of hisroffas similar to that provided by
the warmed probe sensors

having taken note of Ing Joseph Bartolo’s ind@tion with regards to Mr
Schembri’s latest assertion

having considered the evidence given by Mrii&@alea, principal conservator of
the Hypogeum and member of the adjudicating bedrd commented on the
environmental problems being faced at the Hypogeunu the importance of
effecting regular monitoring for the proper consgion of the site.

having considered the evidence of Mr Michaebrom, technical consultant on
behalf of AIS Ltd who (a) remarked that accordingitformation received by
phone, the Rotronic RS 70 was still under develograad (b) confirmed that the



Vaisala product was considered, but they optedmoffer it because of the cost
involved.

- having also noted certain decisions concerning tdeder price and the
explanations give to account for such decisionsiqaarly those given by Mr
Anton Catania, Chairman of the Adjudicating Boamd aDr Francis Attard,
Director General, Department of Contracts.

- having taken note of Dr Peter Caruana Galizia onalbieof Evolve Ltd who
amongst other issues he insisted that his cliaifes was fully compliant unlike
that of appellant who failed to offer the requedigze of product.

reached the following conclusions, namely, that

1. The Contracting Authority was very specific whendrew up the technical
specifications of this tender. The “standard” sesshe Authority is currently
using at the Hypogeum are not giving the requiesulits. Whenever these
sensors get wet with the humidity prevailing on site, they stop functioning
and employees are constrained to go round thewvgitehand held sensors to
keep the place under constant monitoring.

2. Initially, it appeared that the Vaisala product hextlusivity over warmed
probe technology and that this exclusivity couldofar a particular bidder.
Following the hearing of the case, the Board issBatl that this product was
freely available on the open market and accessibéy interested party. In
fact, during the hearing, both Ing Mario Schembfgnaging Director of AIS
Ltd and Mr Michael Lebron, technical advisor to #sne company confirmed
that the Vaisala product was considered but thégdopot to offer it. During
the same hearing, it also emerged that Rotronicwhbse standard sensors
were being offered by AIS Ltd, were also offeringe tRS 70 model with
warmed probe technology similar to that being @fteby Vaisala.

3. In the tender document, the contracting authoripecsdically requested
monitoring equipment that incorporated warmed praiobnology. Appellants
opted to offer equipment without that technologgiming that the equipment
they were offering still met the tender requirenserithe adjudicating board
concluded otherwise, and after they rejected tHer,othey refrained from
allocating it any score. On similar issues, thelieubontracts Appeals Board
has always expressed the view that a contractitigpaty has the prerogative
to demand, through the issue of a tender, thattwihithinks is best to meet its
requirements, and the bidder is expected to offar which the authority asks
for.

4. With regard to the request for clarification thaasaaddressed incorrectly, this
Board feels that the adjudicating committee erréewit sent the said email
to the wrong email address. A contact person ist Wiedesignation implies
and any correspondence should have strictly bedressed to that person.
However, this Board feels, that the failure of #judicating committee to
address this request for clarification to the desigd person’s address, was
not of such material importance as to prejudicecibreclusion reached by the



adjudicating committee, namely the rejection of AlSoffer and the
recommendation for award to Evolve Ltd. In themguest for clarification, the
adjudicating committee did not ask for additionalormation on the offer.
They only asked AIS Ltd to identify where in théander bid, they were
offering warmed probe technology. As it resultedimy the hearing, AIS Ltd
confirmed that they were not offering that typeeqliipment.

5. With regard to the financial evaluation of thisden this Board feels that the
General Contracts Committee should have tackledisisue differently. This
case was particular because the preferred biddescéordance with tender
requirements, submitted two price figures — a llsum and an itemised one.
These two figures should have tallied, but in falcgy did not. Rather than
requesting the preferred bidder to reduce his dffiee itemised figure) to
match the budget, the GCC could have adopted tmg lsum figure which
almost matched the allocated budget. In doing Be, General Contracts
Committee would have obtained the same result withaving had to ask for
a reduction in price. In spite of this, the Boaeél§ that the procedure adopted
by the GCC was still acceptable.

As a consequence of (1) to (5) above, this Boamdisfiagainst the Appellant
Company.

In view of the above and in terms of the Public €act Regulations, 2005, this Board
recommends that the deposit submitted by the sajkelants should not be
reimbursed.

Edwin Muscat Carmel J Esposito John Buhagiar
Chairman Member Member

15 November 2010
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