PUBLIC CONTRACTS APPEALS BOARD
Case No. 234
Advert No: CT/A/003/2010 — CT/2037/2009

Works Tender for Construction Works in conjunction with the Pembroke
Landscape Project, Pembroke

This call for tenders was published in the Govemin@&azette on 15 January 2010.
The closing date for this call for offers was 2%fmry 2010.

The estimated value of this tender was Euro 2,2%3,4
Five (5) tenderers submitted their offers.

Polidano Bros Ltd filed an objection on 24 June@f@illowing the decision taken by
the Contracts Department that the company’s (agpigt) bid was not
administratively compliant since, in the finangthtements submitted, the auditor’s
report indicated that they weradt able to obtain sufficient appropriate audit
evidence to provide a basis for an audit opiniomexguested in Clause 4.1.1 of the
ITT.

The Public Contracts Appeals Board composed of Nhed Triganza as Chairman
and Mr. Edwin Muscat and Mr. Carmel J Esposito amivers convened a public
hearing on Wednesday, 13 October 2010 to discusslbfection.

Present for the hearing were:

Polidano Bros Ltd
Dr. Henri Mizzi Legal Representative
Dr Steve Decesare Legal Representative
Mr Claudio Grech

PaveCon JV
Dr Kenneth Grima Legal Representative
Mr Anton Schembri Representative

Bonnici Brothers Ltd

Dr John Gauci Legal Representative
Arch David Bonnici Representative
Arch Malcolm Gingell Representative
Mr Manuel Bonnici Representative

Malta Tourism Authority (MTA)

Dr Frank Testa Legal Representative
Arch Kevin Bencini Representative
Arch Christian Buhagiar Representative



Adjudicating Board
Mr Josef Formosa Gauci Chairperson
Mr Kevin Fsadni Member

Department of Contracts
Mr Francis Attard Director General (Contracts)

The representatives of TCM JV and RAB JV were imfed about the date of the
hearing but none of them attended.



After the Chairman’s brief introduction as to hdwe thearing was going to be
conducted, the appellant Company was invited tda@xphe motives of the objection.

Dr Henri Mizzi, legal representative of PolidanamBiL_td, the appellant company,
explained that by letter dated 18 June 2010 hesthvas informed by the
Department of Contracts that its tender was notiagtnatively compliant and the
reason for the disqualification was that the auditeeport in respect of the
statements for the year that ended orf B&cember 2007 indicated that the said
auditors‘were not able to obtain sufficient appropriate audvidence to provide a
basis for an audit opinion as requested in Claude2iof the ITT (Instructions to
Tenderers).”

Dr Mizzi referred to Clause 4.1.2 which providedafows:

“4.1.2. Evidence of financial and economic stamyiim accordance with
Article 50 of LN177/2005 showing access to cretitlities of at least
€250,000 and confirmed by a financial statemenifieerby a certified
accountant. Audited accounts for the years (2006,/22008 (in the case of
2008 signed extracts of accounts/balance sheeta@meptable where the
official audited accounts are not yet finalized)snie submitted using Form
4.4, Financial statement, in Volume 1, Section theftender documents.”

Dr Mizzi remarked that his client submitted the iéed accounts for 2006, the
accounts for 2007 audited by Deloitte but accomgxhbly a disclaimer report, and the
accounts of 2008 together with a report by an actaoi of PricewaterhouseCoopers.

Dr Mizzi submitted the following, especially witegard to the 2007 accounts, which
appeared to be the main hurdle:

i) in its deliberations the PCAB has adopted trecpece of evaluating the
‘substance’ rather than sticking to purely formaiprocedures and, in this
regard, even the Courts had shifted their positiver the past few decades,
namely from a rather formalistic approach to anrapggh that sought to
achieve what the legislator had in mind when engdtie law. This same
approach was being taken by the European Coutisticé claimed Dr Mizzi.
The ‘purposes approach’ was doing away with ceftaimalities that had no
bearing on the ‘substance’ of the case, so muc¢hapin recent years, the
Courts have annulled few cases on the basis ofdidres;

i) it appeared that the adjudicating board fekkamfortable having the 2007
accounts accompanied by an auditor’s disclaimesrtegHowever, the
appellant company’s lawyer, stated that the adaitaig board should have
delved into the ‘substance’ of the matter by ackieoging that the tenderer
had submitted the 2008 accounts certified by apw@atant as requested,
which accounts were more recent and, as a conseguaiore relevant than
the accounts for 2007,

iii) even if one were to concede that the 2007 tadaccounts were not
effectively submitted, that shortcoming should hate led to disqualification
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in the spirit of the law since the adjudicating tlwbeould still arrive at the
financial and economic standing of his client frima documentation made
available in the tender submission;

iv) the adjudicating board was not entrusted wétabklishing whether the
accounts were in perfect order or not but it weargld with establishing the
financial and economic standing of the tendereseif the latter was capable
to undertake the contract;

v) the accounts rigorously prepared accordingritefinational Accounting
Standards’ were mostly relevant to investors, tosater whether it was worth
putting their money in the company, and if a conypaas worth €20m or
€40m would be quite relevant from an investor'sypoif view;

vi) the shortcoming, such as the non-submissiach@®007 accounts when,
on the other hand, the 2008 accounts, which indulke 2007 figures by way
of comparison, were submitted, was not ‘substahbigeause the information
was still made available anyway;

vii) the accounts for 2008 demonstrated that henthad considerable
financial and economic resources and that the adprds effected in the
comparative figures for 2007 that featured in th8&audited accounts did
not change the picture in any significant manney ibanything, that showed
that the net asset value of the company in theedidiccounts for 2007 had
been undervalued by some €6m;

viii) although there was an auditor’s disclaimegoog with regard to the 2007
accounts, yet this did not mean that the accouats wot audited but it meant
that the audit process was carried out but witheathing a conclusion. An
auditor could either (a) certify that the accougase a ‘true and fair view’ of
the financial situation or (b) issue a ‘qualifiegport’ in view of particular
circumstances, such as a pending court case thermatof which could have
a considerable effect on the financial situatiothef company or (c) issue a
‘disclaimer report’ because, for example, the doex prevented the auditor
from doing his work properly in which case one cbatgue that the audit had
not been effectively carried out. The reasonsrgifee the ‘disclaimer

opinion’ expressed by the auditors did not nulttig audit exercise because
the audit process took place.

ixX) Reg, 50 (5) of the Public Procurement Regutai@005 which stipulated
that:

“In the event that a candidate or tenderer is, &my valid reason,
unable to provide the references requested by &acing authority,
its economic and financial standing may be subgited by any other
document which the contracting authority considsgppropriate”;

As a result, the contracting authority should cdesbther documentation that

could show the economic standing of the tenderdreitenderer could not
furnish the documents requested. In such a casepotttracting authority was
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obliged to consider such alternative documentatibime fact that different
contracting authorities demanded different evidesfdenancial and economic
standing, in itself, demonstrated that there wamgous means to prove the
financial and economic standing of a firm;

X) the ‘Instructions to Tenderers’ were quite cldaat a tender which
contained substantial deviations or reservatiorghirive disqualified and
Clause 28.2 exhaustively listed what might be abergd a "substantial
deviation'. Even if the accounts for 2007 providbgdhis client were not
adequately substantiated - something which hisicted not admit - that
could have been addressed by referring to the 20068unts which were
submitted as requested and which were more rebantthe accounts for
2007. Therefore, proceeded Dr Mizzi, there wasnbstantial’ deviation
in that regard and as such there was no justifindtr the disqualification
of his client.

Dr Frank Testa, legal representative of the Mattarism Authority (MTA), made the
following submissions:

a) he agreed that in recent years our courts diderdrate more on what was
‘substantial’ rather than on formalities, yet itldiot do away completely with
formalities. The requirement of the audited act¢stdior the three previous
years was not a formality but it was an importdetent in the evaluation
exercise. In fact, the contracting authority wandehistory of the financial
situation of the tenderer and not the financiaitpms during one year as the
appellant seemed to imply. One should note tl@2006 accounts had been
referred to as ‘Report and Financial Statemerttg’ 2007 accounts were
referred to as ‘Report and non-Statutory Finar8tatements’ and the 2008
accounts, although submitted within the requiremeaquested, still were not
audited; and

b) in Case No. 189 the PCAB had stated that:

“(a) an accountanper se could not certify that the accounts gave a
true and fair view of the financial situation oetbompany but that it
was the auditor who could issue such certificatich

Mr Josef Formosa Gauci, Chairman of the adjudigatioard, and who declared that
he had a background in accounts, under oath, gatowing evidence:

i) at administrative compliance stage the adjudhgaboard noted that (i) the
2006 were normal audited financial statementsi{i{#)2007 accounts were not
referred to as ‘financial statements’ but as ‘ntattgory financial statements’
both on the first page and in the auditor’s repord that the auditors could not
express an opinion as to whether the accountsged\a true and fair picture
of the firm and (iii) the directors’ report usualhycluded the reappointment of
the auditors but, in this case, there was no seference.

i) there were various ways how the auditors cajdlify the report, i.e. a
qualified report which would mean that the accowatge a true and fair



picture except for a particular area (e.g. goingceon) or, as in the case of the
2007 accounts of the appellant company, issuectadiser that the auditor
could not determine if the accounts gave a truefaigbicture of the
company’s financial situation. The audit procead heen carried out in the
case of 2007 with the result that the auditor cawgtlexpress an opinion
which defeated the very purpose of undertakingatidt exercise, i.e. to
obtain an independent certification that the act®gave a true and fair
account. Albeit the 2008 the accounts did not hauee audited, yet one
could not rely on the figures as they were bec#usse financial statements
were not audited and one could not tell if thers wajualified audit report. It
was true that the 2008 accounts were certifieddegantants from
PricewaterhouseCoopers that the figures were dgttdom the accounting
books of the company but, nevertheless, they wetraudited financial
statements.

iii) at administrative compliance stage the adjatitg board had serious
doubts about whether the financial documentatidmmstted by the appellant
was administratively compliant, namely the inforroatsubmitted was
insufficient or not available to assess financiabdity.

iv) the audit of the annual accounts of a compaawld; naturally, refer to the
audit of the statutory financial statements. Ildesrto take the accounts into
consideration one required a clean audit reportilt regard to the 2007
accounts there was a ‘disclaimer’ report by thetaud

v) although one did not have to be too formalisijudicating boards had to
ascertain that mandatory requirements were suldrotteerwise that could
give rise to appeals by competing tenderers. ©tliteothree years’ accounts
requested, the appellant company had only presémeealudited accounts for
one year, namely 2006, because the 2007 accouniedca disclaimer report
and the 2008 accounts were not audited and, assegoence, the
adjudicating board considered that the informasobmitted in this regard
was insufficient and unreliable for financial evation purposes.

vi) the auditor’s basis for disclaimer of opinicgad as follows:

“The following information which we considered
necessary for the purpose of our audit was not made
available to us by the company by the date ofahdit
report:

» Up to date audited financial statements of the
company's subsidiaries, associates and jointly
controlled entities, and management accounts of
the company subsequent to the balance sheet date;

» Reconciliations and confirmation of all
transactions and balances between the company
and related parties;

* The company's parent consolidated financial statgme

» Appropriate cash flow forecasts and business plans



for the company and material subsidiaries,
associates and jointly controlled entities;

* Full details of the company's interests in joirdbntrolled
entities;

* Supporting documentation in connection with
transactions and balances with shareholders and
related parties; and.

» Supporting documentation regarding works
undertaken but not yet billed by the company fer th
related party entities.”

Disclaimer of opinion

Because of the significance of the matters disclssthe preceding
paragraph, we have not been able to obtain sufiiceepropriate
audit evidence to provide a basis for an audit ainas to whether
the financial statements give a true and fair vadwhe financial
position of the company as of 31--December 2007cdinde
company's financial performance and cash flowgheryear then
ended in accordance with International FinancialpReting
Standards. Accordingly, we do not express an opioio the
financial statements.

The Chairman PCAB observed that the reason focttejewas not the non-
submission of the audited accounts kbt the auditors were not able to obtain
sufficient appropriate audit evidence to providbasis for an audit opinion as
requested in Clause 4.1.2 of the Tlanhd, therefore, the exclusion concerned the
outcome of the audited accounts.

Mr Claudio Grech, representing the appellant corgpander oath, gave the
following evidence:

a)

b)

in November 2009 the appellant company engaged
PricewaterhouseCoopers to undertake a processttoctire and
consolidate Polidano Group;

Polidano Group was made up of 94 registered comegaand it turned
out that the rate of expansion of the group byefareeded the
administrative capacity of the organisation. Timarfcial management
of the group was decentralised such that each coynpanaged its own
financial affairs and that the inter-company relaships were not
properly accounted for, i.e. no consolidation usede carried to
establish the final overall picture. Moreover, therks in progress,
involving some 50 on-going projects, was not bengounted for in line
with ‘International Accounting Standard — IAS 11high stipulated how
this had to be done;

this situation led to Deloitte, an auditing firn,issue the disclaimer in
respect of the 2007 financial statements;



d)

f)

9)

h)

the work carried out from November 2009 onwardsscsird of
addressing the issues raised in the 2007 accondttha adjustments
made to 2007 were included in the 2008 financetleshents which were
audited by Deloitte - which had not withdrawn - lwé marginal
qualification. Whilst the 2007 disclaimed opinidanted the firm’'s
standing, yet the 2008 audited accounts were cdedlin July 2010 and
filed at the Malta Financial Services Authorityollewing this process, it
resulted that the net asset value for 2007 of BobdBros Ltd, the
tenderer, was €36m as compared to the €30m shotte idisclaimed
accounts for 2007. It was reckoned that the additzounts of 2009
would be filed at the MFSA in November 2010;

Polidano Group employed about 700 employees icoite activities -
construction and real estate - and that numberdvgalup to about 1,200
employees taking into account subsidiaries engagadspitality and the
like;

it was appreciated that the adjudicating exercias goncluded on 11
May 2010 and, as a result, at that stage the kdidrdot have the
comfort of the 2008 audited financial statementsctvlwvere concluded
in July 2010;

the 2008 accounts were drawn up by Pricewaterhaus@€s from the
records held by the tenderer and certified by #mesaccounting firm,
which, although not being the auditor, was moratthee contracting
authority had asked for in the tender documente 2007 accounts were,
in fact, audited as requested, even if with theldimer, and it later
transpired that the net asset value of the compathe disclaimed 2007
accounts was underestimated by €6m; and

the tenderer had always been up-to-date with reigatige filing of tax
returns.

Dr Kenneth Grima, legal representative of PaveCGarad interested party, observed
that the accounting firm PricewaterhouseCooperatdpeam November 2009 to July
2010 to put the 2007 accounts in order and heatse demonstrated the type of
accounts that the adjudicating board had been piextevith by the appellant
company at tendering stage.

Dr Mizzi claimed that the adjudicating board coblye undertaken the evaluation of
his client’s bid from the documentation made avddan the tender submission. He
remarked that, for tender evaluation purposesas irelevant whether the accounts
for 2007 gave a true and fair view or not becabhseaudited accounts were required
for other purposes, for investing, whereas whatikhbave mattered to the
adjudicating board was whether the bidder was sblaed such other aspects. Dr
Mizzi expected the adjudicating board to go beythedformalistic approach of
establishing whether there was an auditor’s geaifeport or disclaimer, in fact, he
expected it to examine the financial informatiomitable to see if the tenderer had
the financial standing required to execute thereamhiparticularly by examining the
2008 accounts which were certified by the accogniii, which, although short of
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being audited, still carried weight. Dr Mizzi stsed that the 2008 accounts presented
with the tender proved that the shortcomings pdioigt in the auditor’s disclaimer in
respect of the 2007 accounts were not material.ones

Dr Testa disagreed with the appellant company'srcthat all was well with the
financial information submitted by the appellantrgmany. He argued that it was
clearly indicated by the two witnesses, namely Jisef Formosa Gauci and Mr
Claudio Grech, that there was a grey area in tlanfiial management of Polidano
Bros Ltd so much so that an accounting firm haldeg@ngaged to rectify the situation
and that the task took nine months work to accashplDr Testa insisted that, at the
time the adjudicating board was carrying out italeation exercise, it did not have
reliable financial data for the three year periequested.

Dr Grima observed that the line of reasoning tdikethe appellant company seemed
to imply that the adjudicating board was obligedrtake all efforts to mitigate or to
justify the shortcomings in the appellant comparjtsso as to render it compliant.
He remarked that the PCAB had always ruled thatdatmy requirements had to be
submitted and that it was not up to the tendereletmde what was required or what
was substantial or not. Dr Grima pointed out thdiilst the other tenderers
submitted all that was required in order, yet thpedlant company did not submit the
financial data in order so much so that it tookermmonths work to prepare the 2008
audited accounts along with the 2007 amended catiparfigures. Dr Grima noted
that the appellant company had been failing to pcedgroper accounts for the
previous seven year period. Dr Grima concludeditivaas irrelevant to present the
2008 audited accounts to the adjudicating boadiiip 2010 when the closing date of
tender was February 2010 and when the adjudicatasnconcluded in May 2010 and
that demonstrated that the appellant company wiaahie to meet the requirements
set out in this particular tender.

Dr John Gauci, representing Bonnici Brothers Ltdirderested party (a) agreed with
what Dr Grima had submitted and (b) made referémézase No. 189 paragraph (3)

of its conclusions (at page 12) with regard tofthrections of the accountant and the

auditor and that the accounts submitted with ag¢ehdd to be in the same format as
submitted to MFSA, unless instructed otherwise.

At this point the hearing was brought to a close.
This Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 24 June 2010 and also through their verlmhsmsions presented during
the public hearing held on 13 October 2010 hadabégeto the decision taken
by the General Contracts Committee;

* having taken note of the appellants’ (a) remark tiay submitted the audited
accounts for 2006, the accounts for 2007 auditeDdlgitte but accompanied
by a disclaimer report, and the accounts of 20Q8tteer with a report by an
accountant of PricewaterhouseCoopers, (b) referasnte how the question of
‘substance’ over content is now being considereddmgpetent authorities
locally and in foreign institutions contending thia¢ adjudicating board



should have delved into the ‘substance’ of the endity acknowledging that
the tenderer had submitted the 2008 accountsiedrtify an accountant as
requested, which accounts were more recent aralcassequence, more
relevant than the accounts for 2007, (c) argunteattéven if one were to
concede that the 2007 audited accounts were rexttefély submitted, that
shortcoming should not have led to disqualificaiiothe spirit of the law
since the adjudicating board could still arriveheir financial and economic
standing from the documentation made availableéenténder submission, (d)
reference to the fact that the adjudicating boaaid mot entrusted with
establishing whether the accounts were in perfetdroor not but it was
charged with establishing the financial and ecomostanding of the tenderer
to see if the latter was capable to undertake dinéract, (e) remark relating to
the fact that the 2008 accounts, which include®@7 figures by way of
comparison, were submitted and that, as a rekelinformation was still
made available anyway, (f) reference to the faat the accounts for 2008
demonstrated that they had considerable finanoglegonomic resources and
that the adjustments effected in the comparatyerés for 2007 that featured
in the 2008 audited accounts did not change thenaién any significant
manner but, if anything, that showed that the ssetvalue of the company in
the audited accounts for 2007 had been undervélysdme €6m, (g) (h)
claim that, in line with Reg. 50 (5) of the Puldfloocurement Regulations
2005, « the contracting authority should consideendocumentation that
could show the economic standing of the tendereitenderer could not
furnish the documents requested, ¢ the fact thgrdnt contracting
authorities demanded different evidence of findrama economic standing,
in itself, demonstrated that there were variousmada prove the financial and
economic standing of a firm, (i) claim that therasano ‘substantial’
deviation and, as such, there was no justificafiorthe disqualification of
their offer, (j) claim that the adjudicating boarould have undertaken the
evaluation of its bid from the documentation madailable in the tender
submission and (k) contention that, for tender @a@bn purposes, it was
irrelevant whether the accounts for 2007 gave @and fair view or not
because the audited accounts were required for pthiposes, for investing,
whereas what should have mattered to the adjudgatard was whether the
bidder was solvent and such other aspects

* having also taken note of the contracting auth@rigrious representatives’ (a)
reference to the fact that albeit it is true timatecent years our courts did
concentrate more on what was ‘substantial’ rathan ton formalities, yet it
did not do away completely with formalities, (baich that the requirement of
the audited accounts for the three previous yeassnot a formality but it was
an important element in the evaluation exerciseeXplanation as to the
various ways as to how the auditors could qualifypnancial report, (d)
argument that albeit the 2008 accounts were aaltlily accountants from
PricewaterhouseCoopers that the figures were dgttdrom the accounting
books of the company yet, nevertheless, they wetraudited financial
statements, (e) claim that in order for the evabmaboard to take the accounts
into consideration one required a clean audit tefpatr with regard to the 2007
accounts there was a ‘disclaimer’ report by thataudf) contention that out
of the three years’ accounts requested, the appeltanpany had only
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presented the audited accounts for one year, na20el§y, because the 2007
accounts carried a disclaimer report and the 2@68umts were not audited
and, as a consequence, the adjudicating boarddawedithat the information
submitted in this regard was insufficient and uiatgé for financial evaluation
purposes, (g) emphasis on the fact that it waslglealicated by the two
witnesses, namely, Mr Josef Formosa Gauci and Budid Grech, that there
was a grey area in the financial management ofiRod Bros Ltd so much so
that an accounting firm had to be engaged to sethié situation and that the
task took nine months work to accomplish and (hpleasis on the fact that at
the time the adjudicating board was carrying aieitaluation exercise, the
latter did not have reliable financial data for theee year period requested

* having also duly considered Mr Grech’s testimorspeeially (a) the reason as to
why, in the appellant company’s opiniddeloitte, an auditing firm, issued the
disclaimer in respect of the 2007 financial statetsg(b) the point raised in
connection with the fact that the work carried fsatn November 2009
onwards consisted of issues raised in the 2007uats@nd the adjustments
made to 2007 were addressed and included in th@ f2@@ncial statements
which were audited by Deloitte, (c) the fact théiilst the 2007 disclaimed
opinion dented the firm’s standing, yet the 2008it4 accounts — wherein,
inter alia, the net asset value for 2007 of PoladBros Ltd, the tenderer,
was €36m as compared to the €30m shown in theadlisetl accounts for
2007 - were concluded in July 2010 and filed atNtadta Financial Services
Authority and (d) the fact that the same witnegsrapiated the fact that the
adjudicating exercise was concluded on 11 May 201d) as a result, at that
stage the board did not have the comfort of the820filited financial
statements which were concluded in July 2010

* having taken cognizance of the fact ttie reason for rejection was not the non-
submission of the audited accounts kbt the auditors were not able to
obtain sufficient appropriate audit evidence to yide a basis for an audit
opinion as requested in Clause 4.1.2 of the’ldd, therefore, the exclusion
concerned the outcome of the audited accounts;

* having also noted Dr Grima’s observation as regtregact that (ahe
accounting firm PricewaterhouseCoopers spent fravelhber 2009 to July
2010 to put the 2007 accounts in order and freatse demonstrated the type
of accounts that the adjudicating board had beesegoted with by the
appellant company at tendering stage, (b) thedfrreasoning taken by the
appellant company seemed to imply that the adjadigédgoard was obliged to
make all efforts to mitigate or to justify the stcmmings in the appellant
company’s bid so as to render it compliant, (c)R@AB had always ruled
that mandatory requirements had to be submittedtatdt was not up to the
tenderer to decide what was required or what whstaatial or not, (d) whilst
the other tenderers submitted all that was requirender, yet the appellant
company did not submit the financial data andt(ejais irrelevant for the
appellant company to present the 2008 audited atsdo the adjudicating
board in July 2010 when the closing date of temeies February 2010 and
when the adjudication was concluded in May 201ixogess that more than
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amply demonstrated that the appellant company whabie to meet the
requirements set out in this particular tender;

reached the following conclusions, namely:

1. The PCAB notes thdhe reason for rejection was not the non-submissidhe
audited accounts butHat the auditors were not able to obtain suffitien
appropriate audit evidence to provide a basis foraaudit opinion as requested
in Clause 4.1.2 of the IT&Nd, therefore, the exclusion concerned the au&o
of the audited accounts. However, this Boapthes thatwith regards to the
submission of accounts, (i) whilst the other teedesubmitted all that was
required in order, yet the appellant company didsabmit the financial data as
requested and (ii) it was irrelevant for the app@licompany to present the 2008
audited accounts to the adjudicating board in 20040 when the closing date of
tender was February 2010 and when the adjudicatasnconcluded in May 2010,
a process that more than amply demonstrated teappellant company was not
able to meet the requirements set out in thisqdar tender.

2. The PCAB feels that, with regards to the questiosubstance’ over ‘content’ as
raised by the appellant company during the heanmhthe submission made by the
appellant company with regards to the fact thatadjudicating board should have
delved into the ‘substance’ of the matter by ackiedging that the tenderer had
submitted the 2008 accounts certified by an ac@nirgs requested, which, in the
appellant company’s opinion such accounts were mement and, as a
consequence, more relevant than the accounts @af, 20is Board feels that,
albeit the 2008 accounts were certified by accatatiiom
PricewaterhouseCoopers with figures extracted fitmeraccounting books of the
company yet, nevertheless, they were not auditeth@ial statements as requested
in the tender document.

The PCAB has repeatedly pronounced itself thapiteesne’s reservations as to
the mandatory submission of a particular documesebof documents, whether
considered substantial or not, unless otherwiseeawith the pertinent
contracting authority via the Department of Cortsaone cannot simply renege
on submitting such document / documents in anraryitmanner and then expect
for its submission to proceed in a normal manngh tie evaluation process.

3. The PCAB disagrees with the issues raised by thelEmt company in connection
with the fact that tender documents with no suligthdeviations or reservations
must not be disqualified. Apart from the fact teathfinancial data is indispensible
for any adjudicating body to enable it to reaclsogmble and justified
conclusions, it remains the prerogative of a canitng authority to establish
which documents it deenssibstantialor not.

This Board acknowledges that it seems that thenmdtion, as requested in the
tender specifications, was quite straightforward attainable, so much so that, as
transpired during the hearing, the informationieagiested, was submitted by all
the other tenderers except for the appellant copnpan
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4. The PCAB also opines that, with regards to the kgptsecompany’s claim that the
adjudicating board could have undertaken the etialuaf its bid from the
documentation made available in the tender subamsshis Board (a) finds that the
requirement of the audited accounts for the thregipus years was not a
formality but it was an important element in thalenation exercise, (b) places
emphasis on the fact that it was clearly indicdtgdhe two witnesses, namely,
Mr Josef Formosa Gauci and Mr Claudio Grech, thetet was a grey area in the
financial management of Polidano Bros Ltd so muxthat an accounting firm
had to be engaged to rectify the situation andtti@task took nine months work
to accomplish. This Board notes that the accogritrm
PricewaterhouseCoopers spent from November 2009lya2010 to put the 2007
accounts in order and thaer se demonstrated the type of accounts that the
adjudicating board had been presented with by ppeli&ant company at tendering
stage.

5. The PCAB maintains that with regards to the faat,thccording to the appellant
company, the accounts for 2008 (a) demonstratadtibg had considerable
financial and economic resources and (b) that dpesements effected in the
comparative figures for 2007 that featured in th8&audited accounts did not
change the picture in any significant manner Bwnything, that showed that the
net asset value of the company in the audited atsdar 2007 had been
undervalued by some €6m, this Board places empbadise fact that it was
clearly indicated by the two witnesses, namely Jisef Formosa Gauci and Mr
Claudio Grech, that there was a grey area in tl@nfiial management of Polidano
Bros Ltd, so much so, that an accounting firm ttaldg engaged to rectify the
situation and that the task took nine months wor&dcomplish.

This Board observes that whilst it is encouragimgf an operational and
commercial perspective, the declaration made bwyfgpellant company that
there were no significant differences between ®@82accounts as submitted
with the tender document in February 2010 and 0G82udited accounts as
submitted in July 2010 to the MFSA, is meaninglesshe purpose of this
tender considering the delay in the availabilitysath results which had to be
submitted way back in February 2010 rather thaiuig 2010.

6. The PCAB generally agrees with the appellant coipgasiaim that, albeit there was
an auditor’s disclaimer report with regard to ti@®?2 accounts, yet this did not mean
that the accounts were not audited but it simplambéhat the audit process was
carried out but without reaching a conclusion. ldger, this Board also maintains
that,in order for the evaluation board to take the ant®into consideration, one
required a clean audit report but it was also atfaat with regard to the 2007
accounts there was a ‘disclaimer’ report by thetaud

This Board notes that, albeit the 2007 accountewecompanied by a

‘disclaimer of opinion’, yet, acting in terms ofetlmew regulations governing

public procurement, on theMay 2010, the Contracts Department had requested
the appellant company to resubmit proper audited@atts. Nevertheless,

despite such request, the appellant company clathegdt had submitted all

that was requested. The PCAB disagrees with thimmanade by the appellant
company.
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7. With regards to the fact that the appellant comjzargpresentatives claimed that the
contracting authority was obliged to request aliéue documents to audited
accounts and other mandatory documents not sulsinittis Board feels thdle line
of reasoning taken by the appellant company, imglyhat the adjudicating board
was obliged to make all efforts to mitigate orustjfy the shortcomings in the
appellant company’s bid so as to render it compliaas wrong.

As a consequence of (1) to (7) above this Boamisfagainst the appellant company.
In view of the above and in terms of the Public tCacts Regulations, 2005, this

Board recommends that the deposit submitted bgditeappellants should not be
reimbursed.

Alfred R Triganza Edwin Muscat Carmel J Esfmsi
Chairman Member Member

18 November 2010
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