PUBLIC CONTRACTSAPPEALSBOARD
CaseNo. 231
CT/2165/2009; CT/WSC/T/22/2009
Supply Tender for the Supply of DN15 Class 2 Metersfor Potable Cold Water

This call for tenders was published in the Govemin@@azette on 3 April 2009. The
closing date for this call for offers was 26 May020

The estimated value of this tender was Euro 6,200,0
Six (6) tenderers submitted their offers.

Itron of Francefiled an objection on the 22 July 2010 followirngtdecision by the
Contracts Department to award the tender in captdS Ltd

The Public Contracts Appeals Board composed of Nhed Triganza as Chairman
and Mr. Edwin Muscat and Mr. Carmel J Esposito asivers convened a public
hearing on Friday, 8 October 2010 to discuss thjsation.

Itron France (previously named Actaris SAS)

Mr Mathias Martin Itron Representative

Mr Amirouche Boukhari Itron Representative

Mr Jes Farrugia Solar Solutions

Mr David Zammit Solar Solutions
AFSLtd

Mr Joseph Attard Representative

Water Services Corporation (WSC)
Ing. Marco Perez Manager Procurement and Stores

Evaluation Board

Ing. Stephen Galea St John Chairman
Ing. Ronald Pace Member
Ing. Saviour Cini Member

Mr Anthony Camilleri Secretary

Department of Contracts

Mr Francis Attard Director General (Contracts)



After the Chairman’s brief introduction as to hdve thearing was going to be
conducted, the appellant company’s representatasimvited to explain the motives
of the objection. There were no objections fa pnoceedings to proceed in English
for the benefit of the foreign representativestadr France.

Mr Mathias Martin, representing Itron France, tppellant company, explained that
this was the first occasion that they had to appedhe basis of the information that
they obtained from the previous appeal. Mr Mastated that to be compliant with
MID Directive meant that one had to have an MIDt{fleate issued by a notified
body. He added that the recommended tendereradiiimish the MID Certificate
by the closing date of the tender on th& Ry 2009 for the simple reason that the
said bidder did not possess that kind of certiicatir Martin contended that, in the
circumstances, the recommended tenderer was ngiliemtn

The appellant company’s representative furtherarpt that a manufacturer was not
allowed to mark a water meter as being MID appra¥état manufacturer did not
have the pertinent MID certification and, as a lesuch a meter could not be used in
accordance with metrological regulations. He alagmed that the meter submitted
by AFS Ltd had the reed switch technology whichlddead to faulty signal
emissions and that, in this regard, the specificaticlearly indicated in clause 14.6
that “the meter must not allow false or faulty sipamissions.”

Mr Martin complained that if Itron France had knothat it could submit a meter
without an MID certificate then it would have praea a different and cheaper meter
that would not have respected the reliability ofspusignal transmission versus
magnet tampering.

The appellants’ representative concluded that AteSshould be disqualified as
technically non-compliant and the tender be awatddtton France.

Ing. Stephen Galea St John, chairman of the adjtidgcboard, remarked that in July
2009 the adjudicating board had requested AFSd.givie evidence that both its
options were MID approved and the reply from AF8 was that in both instances
the MID approval process had either started oriwélse course of being initiated.
He added that the contracting authority would Hasen satisfied if the meters were
MID approved by the time the meters were delivacethe Water Services
Corporation. Ing. Galea St John added that thist p@d been made clear in the
addendunto the evaluation report dated 3rd August 2010re/itevas recommended
that “... both offers from Messrs AFS Ltd can be acceptedigeal that the
tenderer submits an MID certificate with the fidslivery for the meter selected,
if this tender is awarded to this biddeér.

Ing. Galea St John conceded that, although thested@mtument did not request the
submission of the MID certificate as such, the W&ervices Corporation requested
MID approved meters as per clause 1.1 of the gpatidns (page 26) which read as
follows:

“The meters shall comply with:
* The EU Measuring Instruments Directive (MID) - 200RVEC



* The EU Council Directive N0.75/33/EEC relating talat water
meters

* 1S04064-1 - Measurement of water flow in fully ajed closed
circuits - meters for cold potable water and hottara

» The prescription of the regulation No.49 of the QIM
(International Organisation for Legal Metrology)

Where the above standards conflict, the MID shaletprecedence.”

Mr Martin replied that it would be illegal for one claim that his meter was MID
approved without having the pertinent MID certifiea The appellants’ representative
pointed out that it was not enough for the tendergresent a declaration that a
product was MID approved but one had to provid®#D certificate issued by a
notified body. He went further to point out thiatvias quite clear that, at tendering
stage, the recommended tenderer did not submitaudhiD certificate. Mr Martin
stressed that the fact that one was in the praxfesggplying for an MID certificate did
not mean that one would necessarily obtain thaificate.

Ing. Galea St John agreed and added that that Wwash& recommendation for award
to AFS Ltd was conditional to having the MID cad#tion in place by the delivery
date of the meters.

Mr Martin explained that MID certification was muaofore demanding than any other
type of certification and hence that reflectedlitsethe price of the product. He
added that if the awarded tenderer did not proMdle approved meters then those
meters could not be used for billing purposes &aatl¢ertification had to be presented
at tendering stage. At this point Mr Martin prodda@ sample of the meters offered
by Itron France which bore the markings of MID d&ation and he stressed that one
could not mark one’s meters like that unless irspssion of an MID certificate. Mr
Martin added that the manufacturer had to poséessdcessary certification to
produce MID approved meters.

Ing. Galea St John remarked that a sample was segfifrom tenderers for the
purpose of testing metrological performance how@&keMartin, on his part,
intervened to contend that the MID markings weeeldgal way of certifying the
metrological performance of the meter.

The chairman of the evaluation board concededttigatvater Services Corporation
requested an MID approved meter in the tender deatieven though one could
procure a different kind of meter given that irstregard one was going through a
transition period that would end in 2016. Ing. &saft John informed the PCAB that
the evaluation was concluded in October 2009 wiseteaclosing date of the tender
was the 28 May 2009.

Mr Joseph Attard, representing AFS Ltd, the recommhed tenderer, informed the
PCAB that the necessary MID certificates had bd®ained by the manufacturer
‘Janz’ of Portugal. In order to corroborate higici, Mr Attard produced certificates
dated & April 2010, 12 May 2010, August 2010 and 16September 2010
respectively.



Mr Martin intervened to state that he noted thatNMHiD certificate obtained by AFS
Ltd’s supplier, i.e. ‘Janz’ of Protugal, in respetimeter type JV400 was dated April
2010 which date was almost one year after theraodate of the tender.

Mr Attard claimed that MID certification was onetbie requirements set out in the
tender document and that AFS Ltd had adhered tf #ile rest and even submitted a
declaration that its supplier was in the processhoéining MID approval for the
meters offered by AFS Ltd, which meant that theanatet MID standards even
though it was not MID approved at that time. Mraktt added that MID approval was
not a legal requirement for the time being andaat, there were national standards
that were still considered valid and, as a consecpiat was not correct to state that it
was illegal to use a meter that was not MID appdove

Ing. Galea St John confirmed that for a meter tsmbmnformity with the MID of the
EU as indicated in clause 1.1 of the tender doctitiienmeter had to have an MID
certificate. He reiterated that the recommendeardwo AFS Ltd was conditional to
the meters supplied being MID approved.

Mr Attard explained that when one considered thteslaf issue of the MID
certificates, which span from th& &pril to the 18" September 2010, one would note
that this certification process was not tied ta garticular call for tenders. Mr Attard
remarked that any kind of certification, whetheMir otherwise, carried a cost.

The Chairman PCAB remarked that the point at isgage not the price but the timing,
namely, whether the MID certificate had to be pnése by the closing date of the
tender, ie. 26 May 2009, or whether it was acceptable to preenMID certificate

at a later stage, thus conditioning the award eftémder.

Mr Martin reiterated that (i) the initiation of &tification process by a manufacturer
was notper se an assurance that the certificate would actlmdlissued and so one
could not award a tender to a bidder in that sitmednd (ii) had Itron France been
made aware of the option to present a meter wittheuMID certificate then they
would have presented a much cheaper type of meter.

Ing. Marco Perez, representing the Water Serviagpdation, the contracting
authority, referred to clause 25 (at page 35) eftémder document which listed all
the documentation requested in the tender speiifitsand conditions which did not
include the MID certificate. Ing. Perez said thet MID certificate was not required
at tendering stage on purpose because the Watac&eCorporation was aware that
a number of manufacturers were in the course ¢ingethe MID certification and,
therefore, if the Water Services Corporation haduited the requirement of this
certificate at tendering stage then that would Hewitged competition. Mr Perez
added that the length of the process to obtain beBification depended on the
amount of money one was prepared to pay sincepinedser the process the more
money one had to pay.

Mr Martin remarked that at clause 25 it was cleathted that the list thereat was not

exclusive. Mr Matrtin disagreed with what Ing. Pehad just stated with regard to
restricting competition because, at the closingetofhthe tender, there where at least
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four global manufacturers, like Nitron, Hydromet€egnsus and Esther, that had MID
certification and, as a consequence, there wagethjdenough competition on the
market. Itron France’s representative remarketiddaification was not only a
matter of money but also a matter of time becaasification bodies required time to
carry out the required tests.

Mr Martin also pointed out that, in this call f@ntders, the contracting authority was
requesting delivery within 12 weeks from the ddtessue of the letter of acceptance
and since the first technical report was issugddtober 2009, plus another month for
the opening of the financial offers, then, hadrtFrance not filed an objection, the
goods should have been delivered around March 20MxMartin remarked that at
this juncture it was important for one to place éags on the fact that when the
pertinent MID certificate was issued to the recomdesl tenderer this was dated May
2010.

Mr Attard remarked that if that were to be the cmem AFS Ltd would have been
fined the penalties contemplated in the conditiminde contract.

Ing. Galea St John stated that, with regard tmther issue of tampering raised by the
appellant company, the Water Services Corporatias satisfied with the results that
it had obtained from the tests carried out on tlegens.

Mr Martin remarked that the meter referred to i@ KD certificate of the
recommended tenderer was much more advanced thaanmple meter submitted
with its tender submission. The appellant compaingpresentative stated that since
the meter of the recommended tenderer was not MfPowved and had a pulse unit
based on a reed switch technology then it was aoptiant with clauses 7.2, 14.5
and 14.6 of the tender specifications. As a resaohitinued Mr Martin, the meter
reed switch technology could be disturbed by theeafsa magnet thus leading to a
faulty signal emission and to erroneous readingssaisequent billing.

At this point the hearing was brought to a close.

This Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 23 July 2010 and also through their verbairsssions presented during
the public hearing held on 8 October 2010 had dbgeto the decision taken
by the General Contracts Committee;

 having taken note of the appellants’ representsti{@® claim thato be compliant
with MID Directive meant that one had to have arbMBertificate issued by a
notified body, (b) reference to the fact that taeammended tenderer did not
furnish the MID Certificate by the closing dateté tender on the JaMay
2009 for the simple reason that the said biddendidoossess that kind of
certificate, (c) reference to the fact that a mantufrer was not allowed to
mark a water meter as being MID approved if thahuf@acturer did not have
the pertinent MID certification and, as a resuliglsa meter could not be used
in accordance with metrological regulations, (@i that if Itron France had
known that it could submit a meter without an MI@rtificate then it would



have proposed a different and cheaper meter thaldwmt have respected the
reliability of pulse signal transmission versus metgampering, (e) argument
that AFS Ltd should be disqualified as technicalbyn-compliant and the
tender be awarded to Itron France, (f) contentian it was not enough for the
tenderer to present a declaration that a produstMi® approved but one had
to provide an MID certificate issued by a notifieoldy and that the fact that
one was in the process of applying for an MID @egte did not mean that
one would necessarily obtain that certificate gigiphasis on the fact that if
the awarded tenderer did not provide MID approvedens then those meters
could not be used for billing purposes and thatifteation had to be
presented at tendering stage, (h) contention tleatiD markings were the
legal way of certifying the metrological performanaf the meter, (i)
reference to the fact that the MID certificate afed by AFS Ltd’'s supplier,
i.e. ‘Janz’ of Protugal, in respect of meter typ@dd0 was dated April 2010
which date was almost one year after the closing ofthe tender, (j) counter
argument to Ing Perez’s claim relating to resioictof competition because, at
the closing time of the tender, there where at las global manufacturers,
like Nitron, Hydrometer, Census and Esther, thalt MéD certification and, as
a consequence, there was evidently enough congpetiti the market, (k)
emphasis on the fact that when the pertinent Mifif@&ate was issued to the
recommended tenderer this was dated May 2010 arehthrk regarding the
fact that the meter referred to in the MID certtfie of the recommended
tenderer was much more advanced than the sampés suktmitted with its
tender submissign

 having also taken note of the contracting auth@riig) reference to the fact that
July 2009 the adjudicating board had requested IAB$0 give evidence that
both its options were MID approved and the repiyrfrAFS Ltd was that in
both instances the MID approval process had egtegted or was in the
course of being initiated, (b) claim to the fadttthe contracting authority
would have been satisfied if the meters were MIPraped by the time the
meters were delivered to the Water Services Cotjoor,gc) reference to the
fact that, in theaddendunto the evaluation report dated 3rd August 2016, th
adjudication board recommended that hath offers from Messrs AFS Ltd
can be accepted provided that the tenderer subamtMID certificate
with the first delivery for the meter selectedthifs tender is awarded to
this bidder?, namely placing emphasis that the award of tmeléz was
conditional, (d) reference to the fact that a samyds requested from
tenderers for the purpose of testing metrologiealggmance and (e)
confirmation that for a meter to be in conformitifiwthe MID of the EU as
indicated in clause 1.1 of the tender documentritbeer had to have an MID
certificate

 having taken cognizance of AFS Ltd's represent&i(@ statement thdhe
necessary MID certificates had been obtained byrttweufacturer ‘Janz’ of
Portugal producing certificates datei Bpril 2010, 12 May 2010," August
2010 and 18 September 2010 respectively, (b) reference tdattethat when
one considered the dates of issue of the MID ¢eatés, which span from the
8™ April to the 18" September 2010, one would note that this certiioa
process was not tied to this particular call fordiers and (c) claim that MID

6



certification was one of the requirements set ouhe tender document and
that AFS Ltd had adhered to all of the rest anchesedmitted a declaration
that its supplier was in the process of obtainin® Mpproval for the meters
offered by AFS Ltd, which meant that the meter MdD standards even
though it was not MID approved at that time

* having also considered Ing Perez’s remarks, pdatig (a) his reference tdause
25 (at page 35) of the tender document which listethe documentation
requested in the tender specifications and comditwhich did not include the
MID certificate and (b) the fact that he stated the MID certificate was not
required at tendering stage on purpose becaus&'déter Services Corporation
was aware that a number of manufacturers wereeicadlrse of getting the
MID certification and, therefore, if the Water Siees Corporation had
included the requirement of this certificate atienng stage then that would
have limited competition;

reached the following conclusions, namely:

1. The PCAB opines thdhe point at issue was not the price but the timing
namely, whether the MID certificate had to be pnése by the closing date of
the tender, namely the 2@/ay 2009, or whether it was acceptable for a
tenderer to present the MID certificate at a latage, thus conditioning the
award of the tender. This Board feels that other potential tendecerdd have
decided not to participate in this tender due &fttct that they were not in
possession of an MID certificate.

2. The PCAB feels that, as much as this Board doeallwt that a participating
tendeder to impose any type of condition in itsnsisision to a contracting
authority, likewise, one cannot accept that andidating Board awards a tender
on the basis of a condition or proviso imposed tenderer. This Board
concludes that a tenderer should be substantiattypdant and, in this Board's
opinion, not being in possession of an MID ceréifecat time of original
submission was against the specifications, terrdscanditions of the said tender.

As a consequence of (1) to (2) above this Boamisfin favour of the appellant
Company.

In view of the above and in terms of the Public acts Regulations, 2005, this
Board recommends that the deposit submitted bgafteappellants should be
reimbursed.

Alfred R Triganza Edwin Muscat Carmel J Espmsi
Chairman Member Member

25 October 2010



