PUBLIC CONTRACTSAPPEALSBOARD
Case No. 228

Adv. CT 352/2009; CT/2240/2009
Service Tender for Restoration Worksto Birgu Landfront Fortifications BRG 06

This call for tenders was published in the Govemin@gazette on 1 September 2009.
The closing date for this call for offers was 22@er 2009.

The estimated value of this tender was Euro 645(8%8€lusive of VAT).
Five (5) tenderers submitted their offers.

Schembri Barbros Ltélled an objection on the 23 July 2010 followirnge tdecision
by the Contracts Department to award the tendeajrion toPolidano Bros Ltd

The Public Contracts Appeals Board composed of Nhed Triganza as Chairman
and Mr. Edwin Muscat and Mr. Carmel J Esposito amivers convened a public
hearing on Monday, 4 October 2010 to discuss thjisabion.

Present for the hearing were:

Schembri BarbrosLtd

Dr John Bonello Legal Representative
Mr Anton Schembri Representative

Polidano Bros Ltd

Dr Jesmond Manicaro Legal Representative
Ministry for Resources and Rural Affairs (MRRA)

Dr Victoria Scerri Legal Representative
Adjudicating Board

Dr Albert Caruana Chairman
Mr Joseph Casaletto Secretary

Department of Contracts

Mr Francis Attard Director General (Contracts)



After the Chairman’s brief introduction as to hdve thearing was going to be
conducted, the appellant was invited to explainntleéive/s of the objection.

Dr John Bonello, legal representative of SchemhrbBos Ltd, claimed that Polidano
Bros Ltd was not in a position to produce theiraacts in the form requested in the
tender document and the reason for that was tHata®o Bros Ltd did not have
audited accounts for the years 2006,2007 and 2008ush so that the last set of
audited accounts submitted by Polidano Bros LitthéoMalta Financial Services
Authority (MFSA) at the time of the tender subnitss— closing date of 22 October
2009 — was for the year 2004. At this point Dr Bltm submitted a document
downloaded from the website of MFSA to this effetiilst adding that during the
summer of 2010 Polidano Bros Ltd did submit a $eiuadlited accounts to the MFSA.

Dr Albert Caruana, chairman of the adjudicating nuttee, referred t€lause
4.1.2.of Section @&ntitled ‘Instructions to Tenderers’ which prowidas follows:

“Evidence of financial and economic standing in@cance with Article 50 of
LN1 77/2005 showing that the liquid assets and st credit facilities are
adequate for this contract, confirmed by finansiatements for 2006, 2007 and
2008 verified by a certified accountant. In theecaEcompanies established
during the dates indicated, only the available fical statements will be
required. This evidence must be provided usingr=b#, Financial Statement,
Volume 1, Section 4 of the tender documents. Anséatt by a recognised bank
certifying credit facilities of at least € 100,0f0 the duration of the project
should also be enclosed.”

Dr Caruana remarked that the tender document edjaccounts verified by a
certified public accountant and Clause 4.1.3 reigaethe financial projections for the
two years ahead, which was also provided, andfiiveréhe submission by Polidano
Bros Ltd was considered in order from this poinviefv.

Dr Victoria Scerri, legal representative of the Miny for Resources and Rural
Affairs (MRRA), said that the regulations did nobpide solely for a set of audited
accounts but it provided a choice in terms of aotiog documentation that could be
requested.

Dr Jesmond Manicaro, legal representative of Pobdaros Ltd, objected to Dr
Bonello’s request to examine the accounts of Pnbddros Ltd and to the appellants’
representative’s attitude of casting doubts orchéent’s submission.

At that stage, Dr Bonello made reference to Casel®® which, he claimed, had
identical characteristics, and quoted PCAB conolusio. 3:

“The PCAB opines that (a) an accountapér se could not certify that the
accounts gave a true and fair view of the finansiaation of the company but
that it was the auditor who could issue such degtfon and (b) unless otherwise
instructed by or agreed upon with the contractingh@rity, a financial statement
should always be submitted in its entirety in thme format as provided to
MESA.”



The Chairman PCAB pointed out that the PCAB hagiadthrough Case No. 189 to
check the circumstances of that particular casdtamlverify if it had the same
characteristics as the case in hand.

Dr Manicaro remarked that the pertinent regulati@s not exhaustive but was rather
general so much so that it provided various optighsreby the contracting authority
could ascertain the financial standing of the biddech as:

“51. (2) Evidence of the economic operators’ tachhabilities may be
furnished by one or more of the following meanssetiag to the nature,
guantity or importance, and use of the works, si@gpdr services: ..... ”

Dr Manicaro insisted that his client had abidedabbyhe requisites emanating from
the tender document.

At the request of Dr Bonello, the PCAB verifiedrrthe submission of Polidano Bros
Ltd that (i) the accounts submitted were in respé@006, 2007 and 2008 and (ii)
these accounts were signed by a certified pubkoast. The PCAB also verified
that Schembri Barbros Ltd had submitted its audaedounts.

Dr Bonello then referred once again to PCAB Casel88 (page 5) and quoted as
follows:

“Dr Scicluna Cassar quoted section 4.1.2 (page 7):

“Evidence of financial and economic standing in @cance with
Article 50 of LN 177/2005 showing that the liqusbkats and access to
credit facilities are adequate for this contracbnéirmed by a financial
statement for the years 2005, 2006 and 2007 vdrifiea certified
accountant...”

Dr Scicluna Cassar explained that, in the 2005riitial statements, the
appellant indicated in the contents page, referangeages 1 to 33 but, in
fact, submitted only pages 1 to 21 thereby omitiimgntionally or not, the
‘notes to the financial statements’ and ‘the aud#@eport’. She added that
the same applied to the financial statements pteseior 2006 and 2007.

The Chairman PCAB remarked that a financial statenséould always be
submitted in its entirety. He added that in accoumpractice the accounts
were verified not by an accountant but by an auditad that the auditor
could even qualify those accounts by adding hisaremthereon.”

Dr Bonello pointed out that Clause 4.1.2 was threeshoth in this case and in Case
No. 189. Dr Bonello argued that, given the ideadtfeatures of these two cases, what
the PCAB had pronounced with regard to Case No.oLgdt to also apply to this
case.

Dr Scerri insisted that the adjudicating board bawtied out its evaluation in
accordance with the provisions of the tender docume



On his part, Mr Francis Attard, Director Generab(@acts), under oath, remarked
that:

» ‘financial statements for 2006, 2007 and 2008 iextiby a certified accountanih
Clause 4.1.2 of the tender document meant thattifiexd public accountant and
holder of the warrant required by law had to vetifgt the information given in
the accounts was correct;

» as far as he was aware, the verification request€thuse 4.1.2 was part of the
accounting process and not of an audit process;

» the decision of the PCAB applied solely to thatipatar case and to that
particular tender and that it was not applicablaltéendersand

» with regard to Case No. 189, as in any other dhseContracts Department had
acted on the conclusions reached by the PCAB baobhlel not recall if action
was taken with regard to the recommendations mgadieebPCAB in that case.

The Chairman PCAB intervened to remark that, wétlpard to the recommendations
made by the PCAB, it was expected that the enttieserned would act to rectify
the shortcomings otherwise the same mistakes waédd on repeating themselves.

Dr Manicaro pointed out that an accountant hacttaneaccordance with the warrant
that he held because the accountant in fact casted public function as his title
suggested ‘certified public accountant’. Dr Manathen quoted from Regulation 50
as follows:

“50. (1) Proof of economic operator’'s economic dmaancial standing may,
as a general rule, be furnishatter alig by one or more of the following:

(a) appropriate statements from banks, or whererappate, evidence of
relevant professional indemnity insurance;

(b) the presentation of balance-sheets or extrdwsefrom, where publication
of the balance sheets is required under companyraie country in which
the economic operator is established;

(c) a statement of the economic operator’s ovdtatover and, where
appropriate its turnover in respect of the produeterks or services to which
the contract relates for the three previous finahgiears depending on the
date on which the economic operator was set up®etonomic operator
started trading, as far as the information on thas®overs is available.

(4) Contracting authorities shall specify in thent@ct notice or in the
invitation to tender, which references mentionedubregulation (1) have
been chosen and which must be provided, and obtineys it deems fit.”

Dr Manicaro stated that the very wording of thécktand in particular the sub-
paragraph (4) thereof showed that the list of sexfees mentioned there was not
exhaustive and that the contracting authority digicly what was required in



Regulation 50 (1) and (4), namely the contractintharity had to choose from the
references mentioned or to specify from othersitrdggemed fit and in this case it
had opted for financial statement for the years 2006, 2007 an@B2@erified by a
certified accountant.”.

Dr Manicaro remarked that his client had been ae@dagood number of tenders on
the presentation of these accounts.

Dr Bonello insisted that this was the same situadi that encountered in Case No.
189 and, as a consequence, he expected the PCa&B ¢onsistently. Dr Bonello did
not contest the statement by Polidano Bros Ltdithatd been awarded tenders on
the basis of the accounts as presented in tharcased, however, it was also true
that in Case No. 189 the PCAB did not find thesmants acceptable and had
decided against Polidano Bros Ltd.

Dr Bonello also casted doubts as to whether thewatent who verified these
accounts was in the employ of the appellant. ThaiiGan PCAB remarked that a
warranted accountant had to act professionallyedinidally and not act blindly
according to the instructions given by his employer

Dr Scerri disagreed that the facts of this caseewdantical to those of Case No. 189
especially with regard to the issue of the finahsiatements. Dr Scerri stated that
she had no doubt that any chartered accountand aofect verify the financial
statements.

Dr Manicaro stated that the rule of precedent cowlidapply when the facts of one
case were different from those of the other case.

Dr Bonello insisted that in Case No. 189 the PC/AH Hecided on the same text as
that of Clause 4.1.2 included in this tender doaume

At this point the hearing was brought to a close.
This Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 27 July 2010 and also through their verbairsssions presented during
the public hearing held on 4 October 2010 had obgeto the decision taken
by the General Contracts Committee;

* having taken note of the appellants’ (a) claim falidano Bros Ltd was not in a
position to produce their accounts in the form e=ged in the tender
document due to the fact that these did not hadéexliaccounts for the years
2006, 2007 and 2008 so much so that the last setdifed accounts
submitted by Polidano Bros Ltd to the Malta Finah8ervices Authority
(MFSA) at the time of the tender submission — cigsiate of 2%' October
2009 — was for the year 2004 and (b) referencease@®o. 189, in particular
to Clause 4.1.2 which the appellants considerdgttthe same and thus,
equally applicable, to both references



* having also taken note of the contracting auth@ritgpresentative’s (a) remark in
respect of the fact thétte tender document required accounts verified by a
certified public accountant and Clause 4.1.3 reigaethe financial projections
for the two years ahead, which was also provided,therefore the
submission by Polidano Bros Ltd was considereddeiofrom this point of
view, (b) reference to the fact that the regulaidid not provide solely for a
set of audited accounts but it provided a choidetims of accounting
documentation that could be requested and (c)temis that the adjudicating
board had carried out its evaluation in accordamte the provisions of the
tender document

» having taken cognizance of Polidano Bros Ltd’s legpresentative’s (a) remark
thatthe pertinent regulation was not exhaustive butnatiser general so much
so that it provided various options whereby theti@mting authority could
ascertain the financial standing of the bidder jifb)stence that his client had
abided by all the requisites emanating from theléelocumenand (c)
reference to the fact thtte rule of precedent could not apply when thesfatt
one case were different from those of the othee cas

* having also noted DG (Contracts) testimony
reached the following conclusions, namely:

1. With reference to the claim made by the appellamgany that Polidano Bros
Ltd was not in a position to produce their accoumthe form requested in the
tender document due to the fact that these dithanod audited accounts for
the years 2006, 2007 and 2008, the PCAB notes that

(a) the tender document requirgder alia that accounts be verified by a
certified public accountant

(b) reference was made by the appellant company tormasks9, in particular
to Clause 4.1.2, which the appellants considerdgktthe same and thus,
equally applicable, to both references, namely casd 89 and this case
under review (i.e. case no. 228).

In its decision relating to case no. 189 this Bdaad opined that an
accountantper se could not certify that the accounts gave a tnekfair view
of the financial situation of the company but thatas the auditor who could
issue such certification. Whilst maintaining itarsl on this issue - albeit one
has to recognise that, technically, an auditotss an accountant by
profession and this is wherdaunain the terminology used in tender
specifications could arise unless specificallyestatyet one has to bear in
mind that all that is decided upon in a case hdmttaken within the context
of the case being discussed. In the case discussade no. 189, in the 2005
financial statements, the appellant company hadaned in the contents page,
reference to pagesl to 33 but, in fact, submittég pages 1 to 21 thereby
omitting, intentionally or not, the ‘notes to thedncial statements’ and ‘the
auditor’s report’. This scenario repeated itselfiie financial statements
presented for 2006 and 2007.



Yet, in the case being addressed in this decigtmvant to case no. 228, this
Board notes that the adjudicating board remarkatittie tender document
required accounts verified by a certified publicamtant and Clause 4.1.3
requested the financial projections for the tworgednead, which was also
provided, and, as a result, the submission by BobdBros Ltd was
considered in order from this point of view. rlnspired that the focus, as
placed in this tender by the contracting authoritsts more on (a) the
evidence of financial and economic standing in etanace with Article 50 of
LN1 77/2005 showing that the liquid assets andsactecredit facilities are
adequate for this contract and (b) that a stateprentded by a recognised bank
certifying credit facilities of at least € 100,020 the duration of the project had
to be enclosed. In other words, the submissidheodccounts was only meant to
corroborate but not to be regarded as a ‘sine gnaas substantiated by the
remark passed by the contracting authority’s repregive wherein it was
stated that the pertinent regulation was not exhaabut was rather general,
so much so that it provided various options whertéleycontracting authority
could ascertain the financial standing of the bidde

This Board recognises that a contracting authordy avail of whatever tool it
desires to ensure that it has the right operaticoahmercial and administrative
comfort when deliberating on the merits of theipg@ting tenderers. The
PCAB cannot re-design what would have been thegpyirscope of the
contracting authority. The PCAB’s remit is to ergsthat all offers submitted by
all participating tenderers are equally, objectihaid fairly analysed. This
Board is fully cognisant of the fact that what nisyof utmost relevance to one
contracting authority may simply be one of a seqaea another contracting
authority.

. The PCAB rejects the claim made by the appellantpany’s representatives
that in Case No. 189 the PCAB did not find thesmants acceptable and had
decided against Polidano Bros Ltd.

This Board would like to place emphasis on the fiaat, amongst other
things, the PCAB hadopined” that an accountamter se could not certify that
the accounts gave a true and fair view of the firrsituation of the company
but that it was the auditor who could issue suctifization. However, this was
not the only issue that was considered by this @o&@ther, perhaps, more
pivotal issues included the fact that:

a. unless otherwise instructed by or agreed upon thélcontracting authority, a
financial statement should always be submittedsiemtirety in the same
format as provided to MFSA. The PCAB was very machcerned by the
fact thatin the 2005 financial statements, the appellantpzaomy had
indicated in the contents page, reference to pages33 but, in fact,
submitted only pages 1 to 21

b. irrespective of the fact as to whether the appellmpany had submitted all
the drawings in its original submission, if thedenwere to be awarded to the
said appellant Company, the latter would have libeemd only by the 8
drawings that it would have submitted and not l®y2h drawings provided as

7



requested in the tender document with the PCABdotilly aware thathese
drawings were mandatory requirements

As a consequence of (1) to (2) above this Boamisfagainst the appellant Company.
In view of the above and in terms of the Public tCacts Regulations, 2005, this

Board recommends that the deposit submitted bgditeappellants should not be
reimbursed.

Alfred R Triganza Edwin Muscat Carmel J Esfmsi
Chairman Member Member

18 November 2010



