PUBLIC CONTRACTS APPEALS BOARD
Case No. 223

Advert No. CT 466/2009 — CT 2679/2009
Tender for Restoration Works to Valletta Land front Fortifications — VLT 12 — Tender
for the restoration of St James’ Counterscarp and Bdge

This call for tenders was published in the Govemin@@azette on 11 December 2009. The
closing date for this call for offers was 28 Jayu2010.

Five (5) tenderers - submitted their offers.
The budget available for this tender was Euro 2¥B(@xcluding VAT).

De La Valette Joint Venture filed an objection be 21 June 2010 against decision by the
Contracts Department in respect of the tendermia@a which has been recommended for
award to C.A.V.V. Allieri Joint Venture.

The Public Contracts Appeals Board composed of Nhed Triganza as Chairman, Mr
Anthony Pavia and Mr. Edwin Muscat as members coeste public hearing on Monday'! 6
September 2010 to discuss this objection.

Present for the hearing were:

De La Valette Joint Venture
Dr. David Wain Legal Representative
Ms. Denise Xuereb
Mr Angelo Xuereb

C.A.V.V. Allieri Joint Venture
Dr. Franco Galea Legal Representative
Mr. Brian Miller
Mr. Ivan Farrugia
Mr. Joe Farrugia

MRRA — Project Design and Implementation Division)

Dr Franca Giordmaina Legal Representative

Arch Ray Farrugia Director General (Works)
Evaluation Board

Mr Joseph Casaletto Secretary

Mr Hermann Bonnici Evaluator

Ms Mireille Fsadni Evaluator

Ms Mark Azzopardi Evaluator

Department of Contracts
Mr Francis Attard Director General (Contracts)



After the Chairman’s brief introduction as to hdve tPCAB was going to conduct the
hearing, the appellant joint venture was invite@xplain the motives of the objection.

Dr David Walin, representing De La Valette JV, tppellants, started by making reference to
the Department of Contracts’ letter dated 11 JWi2vhereby his clients were informed
that their bid was disqualified because it was mw®red as administratively non-compliant

on the grounds thatOne of the project is not within the last 5 yeassequested under

Article 14.3.2.12 and 4.2 and has expired by arodiridmonths He contended that this was
not an issue of an administrative nature. The &avaygued that the fact that the
clarifications sought by the Adjudicating Committgere of a technical nature showed that
they had already passed the administrative stage.

In reply to a specific question by the PCAB, Dr Waaid that the articles referred to earlier
stipulated that tenderers had to submit informasibout three projects carried out over the
past five years and each had to be valued at sstih@n €40,000. He claimed that it
appeared that they were not satisfied with thermé&dion provided in respect of some of the
projects carried out by the companies forming thiatenture.

When asked by the PCAB to state whether there masnaterial change in the company that
carried out this project, the reply given by Dr Waias in the negative. He further said that
the Joint Venture was strengthened as there wagegase in resources and also included a
renowned ltalian restorer as a key expert.

Dr Franca Giordmaina, legal representative of tbhatacting Authority, in her response said
that the appellants had submitted four projects, @iwvhich were accepted, one was not
completed within the last five years and the offreject was not accepted because they did
not submit the necessary details as requestee itetider dossier.

She said that Clause 4.2.6 (page 9 of the tendrmalent) specified that:

“They must provide a list of related works carriedt over the past five years,
accompanied by certificates of satisfactory executor the most important
works. These certificates shall indicate the vatisge and site of the works
and shall specify whether they were carried oubaging to the rules of the
trade and properly completed. Tenderers shall pritne satisfactory
completion of at least three restoration interventprojects on masonry
structures carried out by the bidders during thstlfive years. The value of
each of these three projects shall not be less €4&7000.”

The Contracting Authority’s lawyer pointed out thlaits clause was mandatory and that
bidders were not requested to provide only a figirojects but to provide also relative
details.

Dr Giordmaina even quoted the following from Clads& 4.2 in Form 4.6.4 Experience as
Contractor’ (page 54 of the tender dossier):

» Attach here available references and certificatesnfthe relevant Contracting
Authorities proving the satisfactory completiorabfeast three restoration
intervention projects on masonry structures carmed by the bidders during



the last five years. The value of each of thessetbrojects shall not be less
than €40,000. These certificates shall indicateviileie, date and site of the
works and shall specify whether they were carrietlazcording to the rules of
the trade and properly completed.

» Attach here a dossier of not more than 20 A4 sigep containing description
including photographs of at least three restoratintervention projects on
masonry structures carried out by the bidder/s dgthe last five years. The
value of restoration works of each of the thregguts listed shall not be less
than € 40,000. The dossier must be accompaniedwbittan declaration
signed by the bidder confirming that personnel sithilar or better
qualifications and/ or experience will be engagediuis contract to carry out
specialised restoration works as specified in tergler document.

» Attach here references from previous clients fdeast the three projects
mentioned above, clearly indicating: works carrimat, location of works,
value of works carried out, whether works were Etout to client’s
satisfaction and within established timeframes.

Dr Giordmaina said that, contrary to what was stéig Dr Wain, the appellants’ offer was
rejected on the basis of the fact that they didsatisfy the requirement in th& Solumn of
the Administrative Compliance GriéPfoof of the Qualifications/Selection criteria asrp
Clause 4 of the ITTgnd not because of technical issues. Furtherrsbespointed out that
this was a single package tender. The PCAB saidstich tenders were adjudicated
holistically and, as a result, the issue raisethieyappellants was considered irrelevant.

Architect Mireille Fsadni, a member of the EvaloatCommittee, gave the following
information regarding the projects submitted byll2evalette Joint Venture:

Project Value Remarks

Valletta Waterfront €592,410 Exceeded 5 years Bydonths from closing
date of tender.

Villa Cagliares €250,000 Accepted

Fort Rinella €500,000 Accepted

St Cecilia Chapel €87,000 Only pictures were stitechiand no references

were provided.

She confirmed that the appellants had indicatedrgitojects (such &apua Palaceand
Capua Hospitgl but these could not be considered because treedrd the completion
period of the last five years substantially.

Architect Fsadni contended that as an AdjudicaBogrd they had to abide by the conditions
of the tender. When her attention was drawn th#teir first adjudicating report they had
recommended the award of the tender to De La \éalBdtt she responded by stating that this
was due to the fact that such an offer was consitlacceptable but they also reported the
fact that one of the projects was not completetiiwithe last five years as it expired by 4.5



months. At this point, Dr Giordmaina intervenedstgting that the Department of Contracts
had, subsequently, informed the Adjudicating Bdhad, once this offer was not in strict
compliance with the requirements of the tender idosthen it could not be considered as
valid.

The Chairman PCAB pointed out that the issue diccbacern something of pivotal
importance as, for example, a ‘Bank Guaranteeabutvidence of works carried out. The
PCAB stated that, in similar circumstances, onetbambnsider the relevance of the matter at
hand.

Architect Fsadni said that she understood the PGABhcern about the fact that the
completion period of the last five years was exeéday only 4.5 months, however, for
evaluation purposes, the Adjudicating Board haidke into consideration the ‘shalls’ and
‘musts’ of each clause. She reiterated that tlaelydought guidance and the Department of
Contracts gave a ruling on this matter.

With regard to clarifications, Architect Fsadnicgé#nat these were sought after obtaining the
necessary approval from the Department of Conteaudsthat they were not allowed to ask
bidders to submit information that was missing fritv@ original offer.

Ms Denise Xuereb, representing De La Valetteshd that, in reply to a clarification sought
by the Adjudication Board during the evaluationqass, they confirmed that Mr Lawrence
Buhagiar and Professor Gasparoli were going tareettly involved on this project as
‘Master Mason’ and ‘Key Expert’ respectively.

Ms Xuereb said that it did not appear that in #reer document it was indicated that the
certificates had to be issued by year and monte.a8ued that had the VISET certificate
been issued by year only it would have qualified\VWain confirmed that even if it was
indicated December 2004 it would have been complrrchitect Fsadni said that they did
not ask the tenderer to indicate the date - itMISET which had indicated that the project
under reference was completed in July 2004. Hewer Franco Galea, legal
representative of C.A.V.V. Allieri JV, intervenedl tlarify that in the tender document it was
specifically requested that the certificate hathtdude the date, value and site of works and,
as a consequence, this showed that the date wastanp

At this point, Dr Giordmaina and Architect Fsadoinged out that the objector had attached
a new certificate issued by VISET with a differentmpletion date and that this was not at
the disposal of the Adjudication Board for evaloatpurposes.

In reply to specific question by the PCAB, Architésadni said that an architect would
consider a project as complete from the ‘date atfpcal completion’, that is, on completion
of 99% of the works required by a contract. Shd Haat, finally, a ‘handover certificate’
would be issued.

Mr Angelo Xuereb, also representing De La ValeMethe appellants, said that the other
partners had a large number of other projects la@idRrofessor Gasparoli was a renowned
partner.

Dr Giordmaina sustained that if Professor Gaspava$i a partner of the Joint Venture there
was a procedure that had to be followed, includivegsigning of the tender document or the



authorization of the other partners to sign onbleisalf and the filling in of the necessary
forms regarding projects according to the requirgnoéthe tender. She pointed out that in
the reply to the clarification it was confirmed tie was a ‘Key Expert'.

Architect Fsadni explained that De La Valette J\6\i@med by three partners, namely,
Baron ContractorsThe Construction LtandAX Construction Ltdas lead partner). She

said that whenever they evaluated a bid of a Menture they evaluated the projects carried
by the companies forming the Joint Venture andiimetcapabilities of the key experts. She
remarked that a tender submitted by a Joint Vemtwst fulfill various requirements, which
inter alia had to include a preliminary agreement by allmend and the tender had to be
signed by each partner. Architect Fsadni mainththat the tender was not signed by
Professor Gasparoli and the agreement did notdedRrofessor Gasparoli as a partner of the
Joint Venture. She contended that, in the pre@dincumstances, his experience could not
be considered for the purpose of projects carrigdy the Joint Venture even though he was
a valid person in restoration. Architect Fsadstldred that De La Valette JV did not
include any of Professor Gasparoli’s projects mlibt of projects carried out by the Joint
Venture.

At this point, Dr Wain made reference to Regula®dn(3) which specified that:

“An economic operator may, where appropriate anddgarticular contract,
rely on the capacities of other entities, regardle§the legal nature of the links
which it has with them. It must in that case prtivéhe contracting authority
that it will have at its disposal the resourcesessary for the execution of the
contract, for example, by producing an undertakiyghose entities to place the
necessary resources at the disposal of the econopeiator.”

The appellants’ lawyer said that his clients hatuded such experts because the document
stipulated that they could make use of the expeeear other operators provided that they
produced their undertaking. He said that, in spitihis, they were of the opinion that it did
not make sense to disqualify a tender for justddbths.

Architect Fsadni reiterated that Professor Gaspasad accepted as ‘Key Expert’ but it could
not then be stated that he was a partner of tiie Venture. The Chairman of the PCAB
intervened to draw her attention that the issueeundnsideration was about the 4.5 months.

Architect Ray Farrugia, Director General Worksdghiat an Evaluation Board adjudicated a
tender on documents submitted and it was not eggdotinterpret the tender document by
arguing that the completion period was exceedea feyv months because they had to abide
strictly by the tender conditions. Mr Farrugia ntained that he considered the PCAB’s
interpretation as dangerous.

The Chairman PCAB responded by pointing out thattlyears was not arrived at
scientifically but was a guideline. He sustaineat in the case of, say, a ‘Bank Guarantee’
time limits were mandatory but in the case undfaremce the issue concerned 5.5 years of a
works project that took 10 years to complete.

Architect Fsadni insisted that an Adjudication Bbasas not allowed to change the goal
posts and that, for fairness sake, they had tcediydvhat was stipulated in the tender
documents.



Dr Franco Galea, legal representative of C.A.V.\lief JV, said that the first page of the
tender dossier stipulated that, in submitting @éenpevery tenderer accepted in full and
without restrictions all conditions governing thentract.

He said that, apart from the clauses mentionedh&@yetgal representative of the Contracting
Authority, there was also clause 4.1.5 which waadagory on all tenderers whereinter
alia, this stipulated that:

“Provided that bidders that cannot prove the satsbry completion of at
least 3 restoration intervention projects on stomesonry structures carried
out by the bidder/s during the last five yearsvhkie of which is not less
than €40,000 per project, will be disqualified”

With regard to the appellants’ lawyer’s argumegareiing the administrative issue, Dr Galea
said that this had no relevance because it wasgiegpackage tender.

Dr Galea said that, as far as Professor Gaspaasliooncerned, they tried to rely on
communication exchanged with the Department of 2atd, but if anything, this satisfied
the requirement under Clause 4.2.7 which stated tha

‘They must provide an indication of the technicians technical bodies
whether or not beginning directly to the econonperator’s undertaking,
especially those responsible for quality controtidhose upon whom the
contractor can call in order to carry out the work’

At this point, when Dr Galea asked whether thequtsjindicated were all carried out by the
companies forming part of De La Valette JV, ArctitEsadni replied that they had no reason
to believe that what was declared in the referem@essnot the truth.

Continuing, Dr Galea said that, if the appellarad Bny doubt on whether such a project
qualified within the stipulated time-frame, theyutab have sought a clarification and this
would have been forwarded to all other bidders.

Dr Wain intervened by stating that there was nghimthe tender document which precluded
tenderers from including all projects carried ¢tbwever, Dr Galea contended that the most
important thing was that the bidders had to proedeence that they satisfied the
requirements of the three projects.

During the proceedings, Dr Galea made referenpara Nol of the Analysis Report
wherein it was stated thdh‘fact, Dr Wain lists the four projects and poitsthe fact that
Article 14.3.2.12 did not indicate that the progatdicated in furtherance to the article had
to be complete projects, but it mentions “intervemtprojects on masonry structures carried
out by the bidder/s during the past five yeardie requested the appellants to clarify their
position because if the indicated projects werecoatplete then their bid should have been
disqualified also for this reason. Architect Fsaclmfirmed that the accepted projects were
all complete and were not works in progress.

Dr Galea said that he still had doubts about thieityaof the appellants’ certificates and
invited the Appeals Board to analyse them. Hisnéitte was drawn by the PCAB that the



objection was about timing and not on technicalessand that they would be deliberating on
whether the 4.5 months was to be considered asstasuial deviation for a tender to be
rejected irrespective of the value and duratioprofect. Furthermore, it was stated that the
PCAB was not replacing the Adjudication Board.

In his concluding remarks Dr Galea pointed out thatas not the tenderer who had to decide
what was arbitrary or mandatory or an acceptabkeaten and that the other tenderers
submitted their offer in accordance with the reguients of that particular clause of the
tender.

Architect Fsadni felt that, for a level playinglfieand fairness sake, if the goal posts were
going to change, they should also re-consider therdenders because there could be others
that were disqualified for the same reason. The B@rew her attention that all aggrieved
bidders had a right to appeal.

At this point the hearing was brought to a close.
This Board,

* having noted that the appellants, in terms of thmeasoned letter of objection’ dated 21
June 2010 and also through their verbal submisgioesented during the public
hearing held on 6 September 2010 had objectecttdehision taken by the General
Contracts Committee;

* having taken note of the appellants’ representsti{g claim that it did not appear that
in the tender document it was indicated that thiéfaates had to be issued by year
and month and that had the VISET certificate besnad by year only it would have
qualified (b) claim that there was nothing in teader document which precluded
tenderers from including all projects carried oud éc) reference to the fact that the
appellant joint venture had included such expestsabse the document stipulated that
it could make use of the experience of other opesgirovided that it produced their
undertaking;

» having also taken note of the contracting auth@ritgpresentatives whter alia, (a)
stated that the appellants had submitted four pigjéwvo of which were accepted,
one was not completed within the last five years thie other project was not
accepted because they did not submit the necedstais as requested in the tender
dossier, (b) stated that Clause 4.2.6 (page Qedfethder document) was mandatory
and that bidders were not requested to provide atit of projects but to provide
also relative details, (c) stated that , contrarwhat was stated by Dr Wain, the
appellants’ offer was rejected on the basis offélse that they did not satisfy the
requirement in theBcolumn of the Administrative Compliance Grkr¢of of the
Qualifications/Selection criteria as per Clausefatee ITT)and not because of
technical issues, (d) stated that the appellardsrdicated other projects (such as
Capua PalacandCapua Hospitgl but these could not be considered because they
exceeded the completion period of the last fivaysabstantially, (e) contended that
as an Adjudicating Board they had to abide by th&ldions of the tender, (f) argued
that whenever an adjudication board evaluated afoédJoint Venture such board
would be evaluating the projects carried by the gannes forming the Joint Venture
and not the capabilities of the key experts anagfgled that for fairness sake, if the



goal posts were going to change, they should alsmnsider the other tenders
because there could be others that were disquhfifiethe same reason,;

» having also taken cognizance of the fact that @hitect Fsadni stated that the PCAB
was correct to remark that in their first adjudicgtreport they had recommended the
award of the tender to De La Valette JV and thiatwas due to the fact that such an
offer was considered acceptable albeit they hamlralgorted the fact that one of the
projects was not completed within the last fivergess it expired by 4.5 months and
(b) Dr Giordmaina stated that the Department oft@amts had, subsequently,
informed the Adjudicating Board that, once thiseofivas not in strict compliance
with the requirements of the tender dossier, theould not be considered as valid;

* having also heard Dr Galea’s intervention, parédylthat relating to (a) the fact that
he maintained that in the tender document it wasifipally requested that the
certificate had to include the date, value anddit®orks and, as a consequence, this
showed that the date was important, (b) the faadtttie first page of the tender
dossier stipulated that, in submitting a tendeergvenderer accepted in full and
without restrictions all conditions governing thentract, (c) the fact that , if the
appellants had any doubt on whether such a prqjeified within the stipulated
time-frame, they could have sought a clarificatm this would have been
forwarded to all other bidders and (d) the fact thevas not the tenderer who had to
decide what was arbitrary or mandatory or an aat®@@ideviation and that the other
tenderers submitted their offer in accordance wighrequirements of that particular
clause of the tender,

reached the following conclusions, namely:

1. The PCAB feels that members of an adjudicatingdhsaould be more pragmatic (as
well as be guided in a similar way by the pertinghiinistrative authority) and make
themselves in a position to take responsible datss{a) within the context of the
‘spirit’ of the parameters governing certain speaifions found in a tender document
and (b) the overall substantiality of the detai gulaces focus ovis-a-visthe entire
picture. Certain time frames, such as that ligtedlause 4.2.6 relating to works
carried out over the past five years, are primarigant to serve solely as a guideline.
In other words, a less than a handful of monthe beia less than a handful of months
there are not going to make a difference, espgaiien one was asked to provide
evidence of projects the value of whichall not be less than €40,080d a
participating tenderer, in this case the appejf@nt venture, provided evidence of a
project worth €592,410. It is inconceivable foe fRCAB to accept that an
adjudication board, in its search to establisHfithencial and operational solidity of a
participating tenderer, ends up being more focusethe mere fact that a project, as
presented, has exceeded the arbitrary ‘guideliete(Ssyears) by a less than a handful
of months rather than the financial strength ortdobnical and operational expertise
of the bidder.

2. The PCAB seems rather confused as to how tendeaetisipating in this tender were
expected to present projects whose value shouldawa been less than €40,000 —
considered by the PCAB to be rather low - considgethat the estimated value of this
tender in question is Euro 273,947 (excluding VAT)!



3. The PCAB opines that time frames, as contemplatedtender document, should be
strictly adhered to when it comes to issues likenlbguarantees’, dates of documents
and certificates presented and so forth. This @aagues that there is a difference
between a time frame intended to serve as a gnalelnot scientifically arrived at -
and a time frame aimed at serving as a ‘cut offed@th no reason for the
adjudicating process to be flexible at all. Wh{bsx ‘guidelines’ should serve
adjudicators as further proof of a tenderers’ s@ision, (b) ancillary proof via third
party evidence or officially supported listing adrsonal financial commitments are
requested to support operational and financial ctmemt being entered into as well
as a bidders’ financial standing (financial statetagbank statements, guarantees, bid
bonds, etc.). There is no doubt that, in the datase, rigidly observed ‘cut off’
dates / specific deadlines are important as thesgdabe considering all submissions
at parand reflecting a ‘snap shot’ scenario at a speaioment in time applicable to
all parties’ concerned.

4. The PCAB, whilst in full agreement with the poiaised by an interested party’s
representative whereimter alia, it was argued that it is not the tenderer whotbas
decide what is arbitrary or mandatory or an acdsetdeviation, yet, one has to
acknowledge that the argument would have remaiaéd kad the tenderer reneged
on submitting proof. In this instance the PCABuag against the scope behind
excluding a tenderer’s submission for exceedingidadine arrived at in an arbitrary
manner and which is, supposedly, solely introduoddcilitate an adjudicating
process.

As a consequence of (1) to (4) above this Boauwkfin favour of the appellants and
recommends that the appellants’ submission be atedufurther.

In view of the above and in terms of the Public ttacts Regulations, 2005, this Board
recommends that the deposit submitted by the ggdl@nts should be reimbursed.

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

17 September 2010

Addendum

Albeit Mr Anthony Pavia, one of the PCAB’s membeus diready verbally agreed with the other membershe way the
PCAB had to proceed with its decision relevant te firticular case, yet, unfortunately, Mr Pavia ped away on the'8
September 2010 whilst this decision was still beliradted.



