PUBLIC CONTRACTSAPPEALSBOARD
Case No. 216
Adv. No. 230/2009; CT/2141/2009; GPS 03.008.T09DC
Tender for the Supply of Teicoplanin 200mg Vials

This call for tenders was published in the Govemin@gazette on 16 June 2009. The
closing date for this call for offers was 25 Augge09.

Two (2) offers were received from the same tenderer

Charles de Giorgio Ltd filed an objection on theNatvember 2009 following
notification received from the Contracts Departmg&héerein the tenderer was
informed that (a) its offer was rejected on beiognd non-compliargince “Form D
was not filled and signed” and (b) the tender haeinbcancelled since none of the
tenders were fully compliant with tender specificas and conditions.

The Public Contracts Appeals Board composed of Nhed Triganza as Chairman
and Mr. Edwin Muscat and Mr. Carmel J Esposito amivers convened a public
hearing on Wednesday, 11 August 2010 to discusotijection.

Present for the hearing were:

Charlesde Giorgio Ltd

Dr Antoine Cremona Legal Representative
Dr Julianne Portelli Demajo Legal Representative
Mr David Stellini Managing Director

Mr Ivan Laferla Representative

Government Health Procurement Services (GHPS)
Ms Anne Debattista Director
Adjudicating Board

Ms Miriam Dowling Chairperson
Ms Sharon Zerafa Member

Department of Contracts

Mr Francis Attard Director General (Contracts)



After the Chairman’s brief introduction the appetlavas invited to explain the
motive/s of the objection.

Dr Antoine Cremona, legal advisor of Charles der@mLtd, the appellant Company
explained that his client had submitted two tendexferred to as T1 and T2 in the
Evaluation Report, and that this appeal had to tlo tender T1. He added that,
according to the Contracts Department letter daitNovember 2009, his client’s
bid had been rejected becalrsm D was not filled in and signed. Dr Cremona
pointed out that at the very beginningrafrm D there was clearly indicated that this
form had ‘'TO BE INSERTED IN ENVELOPE 3’ and he aggiehat it had to be
included in envelope 3 since it contained detdisud the prices quoted. Dr Cremona
stated that that was the reason why his clienhdtdnsert it in envelope 2 and that
was the reason why the adjudicating board did indtif in envelope 2.

Dr Cremona remarked that his client felt that thés some kind of genuine mistake
on the part of the Department of Contracts or efatljudicating board and, as a
result, he tried to sort it out through a clarifioa but the Department of Contracts
insisted that in case of disagreement with itssiecithe bidder had to lodge an
appeal.

Ms Anne Debattista, Director Government Health Brement Services (GHPS),
confirmed that there was an administrative ovetsigkhe evaluation report because
Form D had in fact to be submitted in envelope 3. Satedtthat this issue concerned
administrative compliance. Ms Debattista remartked this was one of the first
tenders issued in the new format and that coul@ lcantributed to the oversight on
the part of the adjudicating board.

Ms Debattista remarked that, according to the GHPSst from the admittedly
erroneous reason relating to the non-submissiéooh D, there was another reason
for exclusion at technical evaluation stage conogrthe shelf-life of the product.

Dr Cremona objected stating that his client hag telen informed by the Contracts
Department of the non-submissionFafrm D and that the issue concerning the shelf-
life was only being raised then at the hearingintdested that this hearing should only
deliberate on the reason for exclusion communicetdus client, i.e. the alleged non-
submission ofform D, and that no other issues should be raised asthgeé.

Ms Debattista remarked that it was the Departmé@omtracts which communicated
the reason/s for exclusion to appellants. Howea®far as the GHPS was concerned,
the shelf-life issue had been made quite clednerewvaluation report. Ms Debattista
even quoted from page 3 of the evaluation report:

“After discussing the individual conclusions of tGealuators, the Evaluation
Committee concluded that the following tenders -aid T2 - were
technically non-compliant and should not be congddurther.”

Mr Francis Attard, Director General Contracts, reked that, unfortunately, it was
often happening that following a call for tendecstenders were being found
compliant with the consequence that the tender avbale to be cancelled and, if the
tender concerned the provision of urgent/essesigplies or services, one had to
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resort to the negotiated procedure. Mr Attard ddtiat the negotiated procedure
would be undertaken if no appeal were lodged othéncase of an appeal being made,
following the decision of the PCAB, whereby all thieders would be given a new
tender document and they would be invited to sulamiéw offer within 25 days

taking care not to repeat the original shortcomings

Mr Attard informed the PCAB that the Contracts Dé&pent, at the request of the
bidder, would only provided that bidder with thetpaf the evaluation report that
dealt with his offer but would not provide that &t with the full evaluation report.

After verification it turned out that (i) the appait Company was given the extract
from the evaluation report that only dealt with #aealuation of its offer and (ii) in
this case the appellant Company was the only temdeit submitted both offers, T1
and T2.

Ms Debattista reiterated that, as far as GHPS waserned, i.e. irrespective of what
the Contracts Department informed the appellant @&y, there was the technical
issue about the shelf-life of the product which wiesrly indicated in the evaluation
grids compiled by each of the three evaluatorse Dhiector GHPS added that the
technical non-compliance also emerged from pagei3ecevaluation report quoted
earlier on.

Dr Cremona contended that during the hearing ithesh established that the only
reason for exclusion communicated to his client thesnon-submission &form D,
which allegation turned out to be unfounded. A®@asequence, he insisted that his
client’s bid should be reinstated in the tendepngcess and considered further for
the award of the contract.

Ms Debattista referred to Annex VI — Technical &pskcial Conditions — clause 11
‘Shelf life’ which stated that:

“The shelf life of the product must be clearly icattied in the Tender
document submitted. Goods received at GovernmeathH’rocurement
Services must not have their shelf life expiredibye than one-sixth of their
total declared shelf-life. Any infringement inghespect will render the
tenderer liable to a penalty of 5% of the value¢haf consignment, together
with any other damages suffered by the GovernmeattkiProcurement
Services. When five-sixths of the total shelidifess than 2 years, the
tenderer must clearly state this on the tender duis. Products with a
longer shelf life will be given preference. Thev&mment Health
Procurement Services reserves the right to refugecansignment which does
not satisfy these conditions.

In case of medicinals containing blood products, shelf-life must not be
more than two-thirds expired.”

Ms Debattista added that, according to the packssgt and to the product
registration, the sample presented with the appe@@mpany’s offer had a shelf-life
of 36 months unopened whereas in his tender sulumitse appellant Company had
clearly indicated that it would be delivering a¢tBHPS the product with a 12 month
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remaining shelf-life, which worked out at 1/3 oétproduct’s full shelf-life whereas
the tender specifications requested 5/6 remairtietf-tife. Ms Debattista remarked
that the declaration of 12 months remaining shidfrhade by the appellant Company
was manifestly in contravention of tender condisienone third versus five-sixths
remaining shelf-life - and that it left no room famy other interpretation and hence no
need was felt for any clarifications in this redpec

Mr Stellini explained that on realising that thasen for exclusion was unfounded he
had approached the Department of Contracts toiréwis case with a view to
avoiding the filing of an appeal but his requesswat met.

The Chairman PCAB observed that in this case (i one tenderer participated in

the call for tenders and (ii) the issue of the fshikd had not been communicated to

the tenderer by the Contracts Department. He sgptkthe view that the contracting
authority could have sought a clarification becausany case, if, at a later stage, one
were to resort to the negotiated procedure, asmemnded in the conclusion of the
evaluation report (page 6), then one would be dgainly with the appellant

Company since it was the sole participating tendefé@e Chairman PCAB remarked
that albeit the negotiated procedure should alvb&ythe last resort yet it was being
observed that extensive use was being made okthatiated procedure, which
practice was rather disturbing.

Ms Debattista concluded that the GHPS had to etabeaders on the information
submitted against the published tender specifinatemd conditions.

At this point the hearing was brought to a close.
This Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 20 November 2009 and also through their Vstiiamissions presented
during the public hearing held on 11 August 2018 biajected to the decision
taken by the General Contracts Committee;

* having taken note of the points raised by the dapis representatives,
especially, (a) the fact that their bid had begacted becauseorm D was
not filled in and signed and this despite that tbrsn had ‘TO BE INSERTED
IN ENVELOPE 3’ since it contained details about finiees quoted, (b) the
fact that they did not include this Form in enve&dbwhen it was meant to be
submitted in envelope 3 in view of the fact thatahtained details about
prices quoted, (c) the fact that, albeit the agp¢lCompany tried to sort the
issue out through a clarification, yet the Deparitbad Contracts insisted that
in case of disagreement with its decision the hithéel to lodge an appeal and
(d) their objection to the fact that they had ooden informed by the
Contracts Department of the non-submissioR@in D and that the issue
concerning the shelf-life was only raised at tharimy;

* having also taken note of Ms Debattista’s (a) @dion that there was an
administrative oversight in the evaluation rep@tdusd-orm D had in fact to
be submitted in envelope 3, as stated by the apys]l(b) claim that there



was another reason for the appellant Company’ssiai at technical
evaluation stage concerning the shelf-life of thedpct, (c) remark that it was
the Department of Contracts which communicatedehson/s for exclusion
to appellants and that, as far as the GHPS wasooed, the shelf-life issue
had been made quite clear in the evaluation refrtlaim that according to
the package insert and to the product registratimsample presented with
the appellant Company’s offer had a shelf-life 6fBonths unopened
whereas in its tender submission the appellant Goypad clearly indicated
that it would be delivering at the GHPS the produith a 12 month
remaining shelf-life and (e) remark that the deatian of 12 months
remaining shelf-life made by the appellant Compaag manifestly in
contravention of tender conditions — one third usrve-sixths remaining
shelf-life - and that it left no room for any othaterpretation and hence no
need was felt for any clarifications in this redpec

» having taken note of Mr Attard’s statement whetersaid that, unfortunately,
it was often happening that, following a call fentlers, no tenders were being
found compliant with the consequence that the tendelld have to be
cancelled and, if the tender concerned the pravisfairgent/essential
supplies or services, one had to resort to thetre#gd procedure.

reached the following conclusions, namely:

1. The PCAB agrees with the appellant Company’s deeisdt to submit ‘Form
D’ in envelope 2 as this should have been insenemvelope 3. The fact that
the same contracting authority has admitted itsretuaring the hearing
supports the stand taken by this Board.

2. The PCAB feels that the fact that the issue congrtie shelf-life had not
been communicated to the tenderer by the ContBepgrtment - thus
depriving the said appellant Company from the righddequately prepare
itself for this hearing — should, normally, suffifme this Board to ignore the
points raised on issues presented solely at thidyve. However, this Board
feels that, regardless, the contracting authootyid have, in the light of the
way things transpired in this particular instarszmyght a clarification from
tenderer because it had two different claims madthe same issue by a
tenderer in the same document.

It is becoming increasingly evident that adjudicgtpanels are regularly
reneging on their right to seek legitimate claafions, thus, instead of
contributing towards the smooth and effective ragrof a tendering
procedure they end up stalling progress unnecéssad causing huge
financial and human capital problems amongst ppéimg tenderers.
Furthermore, rapidly taken decisions are leadingattcellations and
negotiated procedures when, through a simple idatibn exercise, the
adjudicating process would be able to proceedsmaoth manner without
tenderers having to lodge an appeal to justify weoald be simply stated in a
clarification note. This Board expects all parteserve as ‘gate keepers’ and
not simply seek the easiest way out without chagilep anything.



3. The PCAB feels strongly about the fact that it seéonbe turning into a quick
fix solution for the General Contracts Committe®pd for cancellation of
tenders and for the process to follow a negotiptededure. This Board
strongly points out that a negotiated procedureilshalways be seen as a last
resort and not as a normal procedure and thisew oif the fact that it could
be wrongly interpreted with serious doubts beingf ca one of the ultimate
objectives, namely that of ‘transparency’, whiclogld sustain all public
procurement initiatives.

As a consequence of (1) to (3) above this Boamisfin favour of the appellant
Company.

In view of the above and in terms of the Public Cacts Regulations, 2005, this

Board recommends that the deposit submitted bgafteappellants should be
reimbursed.

Alfred R Triganza Edwin Muscat Carmel J Espmsi
Chairman Member Member

18 August 2010



