PUBLIC CONTRACTS APPEALS BOARD
Case No. 197

Advert No 317/2009 — CT 2584/2008
Reconstruction and upgrading of 4 Sections of theHN-T Road Network in Malta

This call for tenders was published in the Govemin@&azette on 14.08.2009. The closing
date for this call for offers with an estimatedusabf Euros 40,150,000 was 19.11.20009.

Five (5) different tenderers submitted their offers

On 2.03.201MessrsPolidano Bros Ltd and Giustino Costruzioni Spantivlenturefiled an
objection after being informed thahé tender submitted by you is administratively not
compliant for the following reasons:

» CV’s submitted were incomplete, whereby they fadgulovide evidence of the
necessary experience within the job descriptio fie

* Financial Identification Form and Non-Collusive tiaring certificate were not
submitted.’

The Public Contracts Appeals Board (PCAB) madefudrdAlfred Triganza (Chairman)
with Mr Anthony Pavia and Mr Edwin Muscat, respeely, acting as members convened a
public hearing on 10.05.2010 to discuss this olgact
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Following a brief introduction by the Chairman PCABR Henry Mizzi, legal representative
of Polidano Bros Ltd and Giustino Costruzioni Spanidienture (PBGCJV}he appellants,
raised a preliminary objection on the reasonedyrepbmitted byRoad Network Joint

Venture (RNJVyvhich was received by his clients on 21 April 20He said that on 28 April
2010 they submitted a complaint about this reasoegly arguing that RNJV did not have
any standing in these proceedings. He explaimathis clients’ complaint of thé®March
2010 was regulated by Regulation 82 of the Pubtint@cts Regulations which referred to
procedures to be followed in case of a three paekggtem. Dr Mizzi said that they were
contesting the disqualification of their client$fer in order to remain in the tendering
process together with other tenderers. He maiedidihat, in spite of the fact that the other
party had an economic interest to exclude them ttmrtendering process, yet, this did not
mean that they had a legitimate interest in defemndr otherwise the evaluation committee’s
decision that led to the discarding of their offiirwas stated that the law (Regulation 82) did
not permit the other party to participate in thpseceedings since this was only applicable to
objections filed against a proposed award in tesfriRegulation 83.

At this point the Chairman PCAB referred to RegolaB4 (11) (a) which specified that:

‘The Chairman shall have the power to determinepttoeedure for the
hearing of all complaints lodged with the Appeatai&i and shall ensure
that during the pubic hearing all interested pasti&re given this
opportunity to make their case.’

He said that the PCAB had always followed this poee as a general rule for purpose of
transparency.

Dr Mizzi replied that the Regulations made a clfiatinction between the type of process
where their appeal was filed under Article 82 anchppeal filed under Article 83 where it
was clear that the recommended tenderer was detentede registered an interest. He
claimed that Article 84, that was quoted befores waalified with what was not specific
because that was a general article and, as a,resultl not be applied with specific
dispositions because who was still in the procemddwish that whoever was disqualified
remained disqualified. He said that, in this casker tenderers did not have a legitimate
interest because the appellants were not challgriggnaward of tender but to remain in the
process.

Mr Triganza explained that in the past other teadewho were still in the process had
always been given the chance to participate irpptbeeedings and so the same praxis would
be used in this case.

Dr Adrian Delia, legal representative of RNJV, comed that the PCAB had always adopted
this procedure in previous cases.

With regard to the motives of their complaint, Dertli Mizzi said that, contrary to what was
alleged in the Department of Contracts’ letter d&é February 2010, namely that then-
Collusive Tendering Certificategere not submitted, his clients had copies theitestfwere
duly dated and signed by each partner of the ¥@nture which were printed from the copy
of the CD that was submitted with the tender.



Dr Mizzi said that, prior to these proceedingshhd submitted a request to the Contracts
Department’s office to be given the opportunityiew and examine what was submitted by
his clients but, for some reason, this requesttwaed down. As a consequence, he
considered that it was important that they shousd Yerify what was submitted in their
tender because they wanted to establish what 8eeagainst them was. The Chairman
PCAB pointed out that the board was in possesdiancopy of such documents (in respect
of Lot 3 only) that reflected something but it greed if these were verified with the original
ones. So, the Director General (Contracts) wasdagkexhibit the relevant original
documents in respect of the four lots. The PCABd¥zLto proceed with the hearing since it
transpired that it was going to take some timetierContracts Department’s officials to find
them since this tender consisted of four lots and wery bulky.

With regards to the alleged failure to provide evide of the necessary experience within the
job description field of the CVs, the appellantsiviyer made reference to Volume 1 Section 4
Form 4.6.1.2 Personnel to be Employed on the CaohtnadForm 4.6.1.3 Professional
Experience of Key Personnel Curriculum Vitakle said that, as a state of fact, his clients
acknowledged theBection 13 Specific experience in industrialisedntoesof the latter

form was left blank. However, he sustained thithoaigh the relevant information was not

in Form 4.6.1.3 where it was requested, it wasuighet! in the last column of Form 4.6.1.2
which dealt with the experience of personnel thaterto be involved on this project.

As regards Volume 1 Section #orm 4.5 Financial Identification ForpDr Mizzi declared
that the only document submitted was that whicliceted that the account holder was
Polidano Bros Ltd and this was duly provided wilihttze relevant details, including the bank
account number and the bank’s and account holdadsrsement. The appellants’ lawyer
said that his clients had agreed between thenpthahents should be made in the bank
account of one of the partners of the joint ventB@idano Bros Ltd, and that, as a
consequence, there was no need for them to subpatate account details pertaining to the
other partner in the same joint venture, namelys@io Costruzioni Spa.

Furthermore, Dr Mizzi said that where the Contragt#\uthority requested that a particular
form was to be signed by all the members of thesodium, the tender document was very
specific, but this was not the case in respedh@ffinancial Identification Form’. At this
point he made reference to Clause 14.3.2.2 whatiedthat:

A signed declaration from each legal entity ideetifin the tender form
certifying their eligibility to participate, usinthe form in Volume 1 Section 2 —
Tenderer’s Declaration (refer to Article 3.2 above)

Dr Mizzi made specific reference also to Article2&hich dealt with the admissibility or
otherwise of the tender. He said that this articds important even in view of what had been
stated recently in public regarding tenders thaeveisqualified on the basis of
administrative non-compliance. This article spedithat:

An admissible tender is one which conforms to duglirements and
specifications described in the tender documentts mo substantial deviations
or reservations. Substantial deviations and reseovs are those which:

28.2.1 in any way influence the scope, qualitgxacution of works, or



28.2.2 restrict the rights of the Central Goverminauthority, the Contracting
Authority or the obligations of the tenderer undlee contract in a
manner inconsistent with the tender documents, or

28.2.3 rectification of which would unfairly affabe competitive position of
other tenderers presenting admissible tenders.

He contended that, according to this article, (greder to remain in the process had to be
substantially compliant and (ii) the process peditrectifications of those aspects that had
no competitive and negative impact on other tendere

At this stage, he referred to point 2 of the PCA&sclusion inCase No 170: CT 2286/2009
Tender for Artificial Ground Surface at the Mostad®all Groundwherein,inter alia, it was
stated that:

The PCAB also feels that given that, in some waptlogr, pertinent details
were included in the appellant Company’s tenddred) admittedly, not
necessarily in the form requested, yet, the PCARIlodes that the appellant
Company’s offer was substantially compliant

He claimed that the same situations in the abav@eregarding substantial compliance
were reflected in this case and the facts as toevine relevant information regarding
experience of personnel was included were alsdaimi

Dr Mizzi explained that their complaint was basedlwe argument that (i) the relevant
information regarding experience of personnel, gtooot included in the form requested,
was actually provided (ii) even if for the saketlod argument there were shortcomings in the
other two forms (which was not admitted), thesecikicies were not substantial. He argued
that if the Department had asked them to rectifglanfy the matter instead of eliminating
them from the tendering process none of the otreddrers’ position would have been
prejudiced. Dr Mizzi insisted that if the Conthiagt Authority found that the administrative
mistake was not of a substantial nature and itnveagoing to negatively affect the other
tenderers, it was obliged to use its discretiomlbywing the tenderer to remedy the situation.
He emphasised that it was in the public interest ttore than one tenderer remained in the
process. He said that in this case, if his clierdse to be disqualified, the Contracting
Authority would end up with only one bidder becaalighe others were disqualified.

The appellants’ legal representative said thahéir reasoned letter of objection, they made
specific reference to two cases decided upon b¥thepean Court of Justice whereby in

1. Commission vs Denmark (Storebaete Contracting Authority conducted
negotiations with a tenderer whose tender was oropdant (missing items) and the
court decided that this was prohibited because# fundamental for the contract.

2. Tideland Signa vs Commissjothe appellants were disqualified because whey th
resubmitted the tender they did not change thelfalperiod of 90 days from the
final date for submission of the original tended déine court decided that this was
something that applicant should have been alloweddtify.



Dr Mizzi also made reference also to PCAB’s Cas& €3 2075/06 — Adv No 381/07
OTender for the Reconstruction of Marsascala Byplelsssascala/Zabbawherein,inter
alia, it was stated that the PCAB

“decides that, considering all that transpired, a&sll as, formally submitted
during the hearing, the Adjudication Board (a) abulot seek a clarification
regarding the fact as to why the requested scheduére not submitted
because that would have created grounds for angraihrticipating tenderer
to cry foul as soon as the latter would have beadenfully aware of the
apparent over zealousness of a formally appointiddicating body to assist
any tenderer in particular to, possibly, fine tum@articular submission
previously made by one or more of the participatenderer ...”

Dr Mizzi said that the PCAB did not uphold this appand confirmed the disqualification
because there was the possibility that the tenderdd carry out a fine tuning of an aspect of
the tender that was fundamental.

He said that in the above-mentioned cases the PEAd&ted the jurisprudence of the
European Court of Justice.

Dr Jesmond Manicaro, also representing the apps]lpninted out that the most important
thing was that the Evaluation Committee had allitih@rmation available because there were
a number of documents that were common to eadntbtherefore there was no need to
submit them in every lot. Here, he made refereadéate 6 of Clarification No 3 issued on
the 19 October 2009 (a copy of which was tablechieminter alia stipulated that:

The different bids must include the documentsdibereunder and as indicated
in the attached table:

() Documents which are comméor all road projects, irrespective of the
number of road projects and irrespective of the lomration of the road
projects for which the tenderer decides to bid €Sehmust be included
in Envelope 2.

The PCAB (Mr Pavia) intervened to draw Dr Manicarattention that this did not specify
that one document had to be submitted for allbotsthat it had to be included in Envelope 2.

Dr Joseph Bonello, legal representative of Trarddaitta, intervened to state that tenderers
had to submit the documents for each lot and thadeo be included in Envelope 2.

Continuing, Dr Manicaro argued that the fact tihat title of the rejection letter dated 24
February 2010 received from the Department of GatgrwasReconstruction and
Upgrading of 4 sections of the Ten-T Road Netwoidalta suggested that their offer was
considered as one tender and this was becauselirais submitted the bid for all four lots.
Furthermore, he pointed out that in the same letteneference was made to the specific lots
when it was stated that tfénancial Identification Formand theNon-Collusive Tendering
Certificateswere not submitted.



Nevertheless, Dr Bonello intervened to rebut wizat been argued by making reference to
Question/Answer 1 of Clarification Number 4 thatswssued to all prospective bidders on 27
October 2009 wherein it was stated that:

Question 1 with reference to Question 7 of Clarificationsugd on 6
October 2009 Since the answer appears to uswstiltlear please confirm
that the Tenderer must submit a separate formdchéd.ot (i.e. Lot 1A, Lot
1B, Lot 2A, etc.) where he shall indicate at p@ithe description of only one
Lot, i.e. the Lot to which refers the form, angaint 3 the tender price of
only the same Lot.

Answer 1 Bidders are hereby being notified that they naugimit one form
for each lot i.e. one for lot 1A, one for lot 1Bedfor lot 2A, one for lot 2B,
etc.

When his attention was drawn that these clarificetiwere not related with one another, Dr
Bonello insisted that, in spite of the fact thadid not make reference to the clarification
mentioned by Dr Manicaro, it dealt with the sansies He said that the clarification issued
on 27 October 2009 superseded all previous clatibos on the same subject.

Mr Claudio Grech, one of the appellants’ reprederdgs, drew the attention of those present
that (i) this clarification referred to those fortst had to be inserted in Package 3 and not in
Package 2 since reference was made to the pric@iptiety were referring to documents
(Financial Identification FormandNon-Collusive Tendering Certificgtevhich had nothing

to do with the proper offer.

Mr Francis Attard, Director General (Contracts) &mdDennis Attard, Chairman of the
Evaluation Committee were the main witnesses dutiege proceedings. They gave their
testimony under oath.

Mr Francis Attard testified that the clarificatiomgre sent to bidders by post and were also
published on the Contracts Department’s website.

The Director General (Contracts) said that in thegier dated 24 February 2010 addressed to
Polidano Bros Ltd and Giustino Const. Spa. Joimtuie it was stated that:

‘Thank you for participating in the above-mentiortedder procedure.
However, | regret to inform you that the tendermitted by you is
administratively not compliant for the followingasons:

*  CVs submitted were incomplete, whereby they failgutovide evidence
of the necessary experience within the job desongteld

*  Financial Identification Form and Non-Collusive tiering certificate
were not submitted.

The Extract of the Evaluation Report concerningryafter is attached in annex
to this letter.’

Mr Triganza intervened to point out that, in smfehe fact that in the above-mentioned letter
it was stated that the documents referred to irséo®nd bullet were not submitted, in the



Extract of the Evaluation Report it was stated tfiée Non-Collusive Tendering Certificate
as per Form 4.6.14 was submitted but not signe@ibgtino Costruzioni Spa, one of the
partners in the Joint Venture.

Furthermore, when Mr Attard was shown the origoi@ument of one of the lots and asked
to confirm whether it was signed by Giustino Coaitoni Spa, the reply given was in the
affirmative. Moreover, in reply to a specific questby the PCAB, Mr Attard confirmed that
this document was requested for each lot.

Dr Manicaro failed to understand how it was stdated such documents were not submitted
considering the fact that these were availablathéanore, he pointed out that these were
also available on the CD that was submitted withdlients’ offer.

At this stage the Chairman PCAB asked Mr DenniaitChairman Evaluation Committee,
to explain why the appellants’ offer was discard@&te witness pointed out that, on the basis
of what had been stated by the appellants, thélslatad information requested in Form
4.1.6.3 were much more specific and different ftbose requested in Form 4.1.6.2. He
explained that the job description field under dartProfessional experienee Form 4.6.1.3

of most of the CVs was left blank. He claimed thath details were indispensable for
evaluation purposes because they had to ascdntithe professional experience of the Key
Personnel was relevant to the roads projects szféarin this tender. He sustained that the
lack of experience would have a negative impadhenmplementation of the project.

When his attention was drawn to the fact that iblel$ under part3 Specific experience in
industrialised countriesvere empty, Mr Attard said that their contestaticas on pari4
Professional experiendgecause they found themselves in a difficult situneto ascertain the
capabilities of the experts provided by the appédlais a visthe road works for which the
tender was issued.

Furthermore, he said that, although this was rditated in the rejection letter, some CVs in
respect of Lot 2 were found in Lot 3 and vice versa

The PCAB also drew the attention of Mr Attard thaljist in the letter of exclusion it was
stated that th&lon-Collusive Tendering Certificateas not submitted, the fact that the
Department of Contracts had forwarded the PCABpy @d the relevant document
pertaining to Lot 3 indicated that it was, in attia&t, submitted. However, the Chairman
Evaluation Committee explained that in their repbety said that as far as Lots 3 and 4 were
concerned they had no problems. The Evaluationr@ittee pointed out that it was thion-
Collusive Tendering Certificatggertaining to Lots 1 and 2 that were not signedhieytwo
partners. The PCAB remarked that the extract@B¥aluation Report forwarded to the
appellants did not make any reference to lots hackfore, once it resulted that this
document was submitted, it would conclude that thege a mistake. He maintained that
the lot numbers should have been indicated in tleport because, otherwise, the appellants
could not defend themselves appropriately.

Here, Mr Attard claimed that these were four bt thad four separate contracts. Dr
Manicaro intervened and stated that this was netand he insisted that the PCAB should
not be misled in this manner.



On his part, Mr Grech said that, if these were fditferent lots, it would have been more
than necessary that the lots were indicated avdalsenot surprised that the General
Contracts Committee had taken such a decision Beaawas misled. Mr Dennis Attard
said that they had attached the detailed minutéseofdjudication meetings in respect of
each bidder with their report and these clearlycaied the deficiencies under each lot.

Dr Bonello said that the appellants should havevdréne attention of the Department of
Contracts if they had doubts about the correctoétise letter once it was stated that the
relevant forms were missing instead of not signed.

Dr Mizzi replied that when they asked the DepartheérContracts to have access to their
tender, such request was turned down.

Mr Triganza explained that, as it happens in sindlecumstances, the PCAB did not give its
consent to such request in order to ensure theimpering with documents took place.
Furthermore, the Chairman PCAB added, it was ackenyed that each bidder should retain
a copy of a submission.

Dr Bonello clarified that he was not stating tHa aippellants should have been given access
to documents but, once the appellants submittedraal request, the Authority should have
clarified the matter in writing.

Dr Adrian Delia, legal representative of RNJV, aduhat the manner in which the
proceedings were developing showed that the onlgraidge that the eliminated tenderer
could have was that of trying to create confusioareertainty. He said that their main
arguments dealt with the admissibility of tenderd the substantiality or otherwise of
missing elements in their offer. He insisted thatonly state of fact that the appellants’
representatives were contesting was that concetheigon-Collusive Tendering Certificate
which was not submitted. Dr Delia contended thathe prevailing circumstances, the
appellants were admitting the grounds of rejectiith regard to the other issues, that is, the
CVs and thé=inancial Identification FormsDr Mizzi interrupted by stating that he was
being misquoted.

Dr Delia continued by making reference to the lgmgaht raised by Dr Manicaro wherein he
maintained that this did not consist of four tesdant one tender. The lawyer said that, on
the basis of this argument, he failed to understamgthe appellants were insisting that if
they had something missing this would affect omg offer and not the other. Dr Delia
explained that if the CVs and tkéancial Identification Formsvere missing in the four lots
then their disqualification should be confirmed.

Dr Delia also explained that, as a result of aifetation, it was decided that bidders had to
submit four guarantees. He said that this wasgoeientioned just to point out why he did
not agree with the appellants’ submission thatghmuld be considered as one contract.
Furthermore, he said that the Contracting Authaityhe Department of Contracts could
award different lots to different bidders.

As regards thélon-Collusive Tendering CertificgtBr Delia said that, on the basis of the
appellants’ argument that this was one contrathey had 4 lots and

(1) they had missing documents and/or shortcomingayro&these lots;



(i) it was specified in the tender document that dooins had to be
submitted by every tenderer and by each partntreojoint venture; and

(i)  according to the clarification referred to by thppallants, this form had to
be common for all lots and inserted in Envelope 2,

then the appellants were condemning themselvesvanltl, as a consequence, lose the
whole tender.

Dr Delia said that on the basis of Transport Mal@'guments that these were four separate
contracts only those lots where the Non-Collusieadering Certificates were found to be
deficient would be discarded. He also contendatlttie appellants had to decide because it
was not so clear for one to comprehend what theg wetually stating. Dr Delia remarked
that, as was being explained by the Chairman oEtrsuation Committee, this tender was
not discarded capriciously but because the shoitagswere affecting their deliberation in
substance. He maintained that there was no neddnafy which lot/s was/were deficient
because if this was one contract and they had&mhgs, then the whole tender would
have to be eliminated since, in similar circumséa¢he law did not permit the Evaluation
Board to continue with the adjudication process.

At this stage Dr Delia made reference to the twaedaws of the European Courts of Justice
that were mentioned by the appellants’ legal repredives.

He said that in th€ommission vs Denmadase it was stated that:

“In this regard it must be stated that first of #iilat observance of the
principle of equal treatment of tenderers requitkdt all the tenderers
comply with the tender conditions so as to ensuarelgective comparison of
the tender submitted by the various tenderers.”

In theTideland Signal vs Commissioase, he said that the tender document itselfigedva
24-hour period within which clarifications could beught. He contended that once this
clause was not included in the tender under retexethey could not quote from this case
because the ECJ decided on completely differems.fac

With regard to Case 138 relating to the MarsasBgt&ass which was also mentioned in
their reasoned letter of reply, Dr Delia said thigghtly so, this tribunal decided against one
of the partners he was representing precisely lsecney had missing documents that were
mandatory and substantive. He argued that, obdbkes of this decision and once the
appellants made the same mistake, the PCAB shideddjise, confirm the decision of
exclusion since, otherwise, they would be creatingnjustice with another tenderer who
passed from the same experience. Dr Delia pomie¢that in those instances where a
tenderer did not comply with the tender conditiand requirements (mandatory documents
not filled in or incomplete, or unsigned, not sutied in separate forms and so forth) the
PCAB had always decided against such appellantstamad continue to decide accordingly
since, otherwise, the public tendering system wagolthpse. He said that the PCAB had
always been consistent in such instances.

Regarding the Case in respect of CT 2286/09 - Mbstg Dr Delia maintained that the facts
were different because in that case the PCAB dddijléen favour of a shortcoming that was
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not substantial and (ii) not on issue regardingranfthat was not submitted but on a form
that was not submitted in the format requested.

Dr Delia sustained that, considering the fact thatappellants admitted that Section 13 of
the CVs was left blank and that tRmancial Identification Fornwas submitted by only one
of the partners, then the PCAB should confirm te&ilusion from the tender procedure
since the PCAB had always argued that admissians@eedoes not automatically lead to a
party being excused. With regard to ten-Collusive Tendering Certificat®r Delia
maintained that, after checking the documents éteaipthese were not submitted in the form
requested in the tender since this stipulatedttieste had to be presented by each partner of
the Joint Venture and for each lot and the appillaad, until then, not provided any proof to
the contrary.

Dr Stanley Portelli, Head Executive of Transportlfslarequested to intervene to state that he
did not know whether the Evaluation Committee wagmesenting the Contracting Authority
or the Department of Contracts because they (Taahdmalta) might not be agreeing fully
with the evaluation process. He said that whiiely were not stating that the recent
regulations were not followed, yet, they thougltilas the regulations were recently
changed to ascertain that ultimately the payingautly would get the best deal, a tender
should not be excluded solely on administrativetsloonings. Dr Portelli maintained that he
was not mentioning these points to defend anyqadati tenderer but to ensure the money
that would be spent would go to a tenderer thaé ghe best value.

In reply to a specific question by the PCAB, Drtebirsaid that he did not know whom the
adjudication board was representing and the regisen was that the procedure adopted by
the Adjudication Board was so rigid that he, agaacutive Head of an Authority, at no
point in time was aware of what was happening enatijudication process.

At this point the Chairman PCAB drew Dr Portelliigention regarding the fact that once he
was not part of the adjudication committee it washis role to be involved in such a
process. However, it was explained that, prich®adjudication, there was the preparation
of the tender document which reflected the autisrgoals and, as a result, the adjudication
process had to, ultimately, reflect what would hbgen strategically decided upai initio.

Furthermore, the Chairman PCAB said that the neeraments to the local procurement
procedures concerning administrative shortcominggewot applicable retroactively and,
therefore, were not applicable to this tender beedhese were introduced before the closing
date of tender.

Dr Portelli concluded by stating that Transport tdabeing the entity that was going to pay
for this project, preferred if it had a wider seilen of contractors where to choose from.

Dr Delia responded by stating that the query reggrdho was the Contracting Authority
was indicated in the tender document and in thée egas Malta Transport Authority. He
said that the tender sometimes made a differentewbo was the implementing authority
and who was the Contracting Authority.

With regard to the amendments concerning adminigérarocedures, Dr Delia said that in

Case 194 re CT/2173/2008; Advert CT/250/2008riod Contract for the Handling and
Compaction of Permitted Waste Delivered tafBs Landfill and to Undertake other Works
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within the Magitab Environment Complethe PCAB had already decided on the
applicability or otherwise of such amendments witleeeclosing date of tender was before
their introduction. Furthermore, he said thatreNe¢hey were to apply the new
amendments, considering the fact that under ‘Teethi@apacity’ of the new Tender Forms
it was specified thatNo rectification shall be allowed. Only clarificatis on the submitted
information requested may be requested. Thigdis@ted by the symbplin this particular
case they could not sanction relative shortcomsgegards experience of personnel.

At this stage the PCAB decided to continue withdtass examination of the witnesses.

In reply to a specific question by the PCAB, Mr e Attard said that the scope of the
Financial Identification Formwas that the Contracting Authority (not the Depeamt of
Contracts) would know where payments resulting fthis contract were to be made. When
asked to state whether the whole consortium wasa&g to sign this document if the only
account number indicated on this form was relabeahie partner of the joint venture, he
replied that, if the consortium had not been ddfiigi set up yet, then this had to be signed by
all partners.

Dr Manicaro intervened to claim that once the jgartf the Joint Venture had agreed that
payments by the Contracting Authority should be eniadone particular bank account, there
was no need for one to have the names both parthlensever, Mr Attard also maintained
that it was important that somewhere in the subionissf the bid it would have been
explained that the Bank account was not represgotie particular economic operator but
that it was in the name of the Joint Venture. Hdnpart, Dr Mizzi also intervened to point
out that the Form only requested the signatureéefitcount holder and not that of the
partners of the Joint Venture.

However, Dr Delia drew the attention of the PCARBtthoint 7 on page 71 under the heading
‘ADDITIONAL NOTICE TO TENDERERS'’ specified that:

‘Each partner in a joint venture/consortium muBtif and submit every form.’

He explained that once the tenderer was the ‘partture’ and in this ‘Joint Venture’ there
were two partners, if they decided to have a comasmount they had to provide the relevant
details and submit the signatures of both partaedsif they had a separate account they had
to provide details of the account in respect ohgaartner. He argued that if the appellants
provided an account number of one of the partnktiseo’Joint Venture’ then there was one
missing.

In reply to a comment by the PCAB, Dr Bonello sidudt they were not contesting that there
was one account number but that the ‘form’ hade@igned by both partners. Mr Triganza
pointed out that he could sign as an account hdddethe partner could not sign on his
behalf. Dr Delia insisted that each partner wdgyetl to submit every ‘form’ in accordance
with the requirements of the tender.

At this stage the Chairman PCAB moved on to distiussssue concerning the CVs and this

with a view to establish where the appellants wetecompliant. He said that according to
the Evaluation Report:
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“The bidder submitted incomplete CVs (Form 4.6. WBgreby the bid failed
to provide the necessary evidence of experiendenitie job description
field, in order to fulfil the requirements as stigied in Clause 4.2
paragraph 6 of the Instructions to Tenderers.

From the information provided:

a. In Form 4.6.1.1 for both partners it resulted tiziustino Costruzioni Spa.
has a less human resources contribution than PabdBrothers. The
contribution of these resources was made as KegdPeel, who mostly
have submitted incomplete CVs

b. The Evaluation Committee was not in a positionndogse the contribution
of Giustino Costruzioni Spa with regards to Plaintce the relative Form
4.6.2 was not submitted in the tender.

From the details submitted in Form 4.6.6 — DataJomt Ventures — it was
indicated that the bid is a joint venture with 5080% responsibility of both
partners. The Evaluation Committee was not in sitpm to endorse this
shared responsibility due to the very limited resesi(both human and

plant) allocated by Giustino Costruzioni Spa. TWas considered to have an
important bearing on the commitment of Giustinot@asoni Spa, given

that this partner is indicating most of the requineroject experience (Form
4.6.5) for eligibility of the bidder for this tend&

He said that the first reason given by the EvatuaBoard that the bidder should not be
considered further was as follows:

‘Lack of the necessary evidence of experienceeokdy Personnel, in order
to fulfill the requirements as stipulated in Claus2 paragraph 6 of the
Instructions to Tenderers’

On cross-examination by the PCAB, Mr Dennis Attistified that para. 6 of Clause 4.2 of
thelnstructions to Tendererstipulated and provided guidance in respect oKigne
Personnethat were requested for each lot and related eqpae, such addinimum Years of
Professional ExperiencandMinimum years of Experience in Similar Warkide explained
that when they (the appellant Company) examinedW¥g submitted, while in respect of
Form 4.6.1.2 they had no particular problems, aasad=orm 4.1.6.3 was concerned, the job
description field under iterh4 Professional Experienad most of the CVs was missing.
Furthermore, he said that they were concerned dhewtapabilities oKey Expertdecause
of incomplete CVs whereby the job description fields not detailed enough.

The same witness testified that the details of sofhtke personnel indicated in Form 4.6.1.2
of lots 2 and 3 did not corroborate with the ie&iCVs because some of those pertaining to
Lot 2 featured in Lot 3 and vice versa. Yet, hguad that, unfortunately this did not feature
in their report. In reply to the PCAB’s remark, Delia pointed out that although this was
one tender there was the possibility that diffetets were awarded to four different bidders.

When the PCAB made reference to the Evaluation Cittewrs report whereby it
commented about the two partners’ contributiorespect of human resources and plant, Mr
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Dennis Attard said that, while the joint venturesvea50%/ 50% basis partnership, the
contribution of Giustino Costruzioni Spa in termigptant could not be verified because it
was not submitted and that regarding human ressutreeas difficult for them to establish
whether these were 50%. When asked by the PCABate what did the specifications of
the tender document request, Mr Dennis Attard s&tithey did not specify the number of
Key Expertor Planteach partner had to contribute, because the mastriamt thing was
that they were capable of carrying out these works.

When asked to state whether the submission of isfigimation as regards human resources
and plant was mandatory, the reply given was iratfiemative.

At this stage Dr Delia intervened to draw the attenof those present regarding page 6 of
the tender document which stated that:

“4 INFORMATION/DOCUMENTS TO BE SUPPLIED BY THE TENDERER

NOTE: All items required under this section shalelsubmitted
for every lot being tendered for.

Tenderers bidding for more than one road section shu
demonstrate in their submissions that they possas$icient
human resources, plant and equipment in order taigaout
these works concurrently.”

Mr Grech interjected to claim that in a joint ver@ihere were different but joint
responsibilities of the partners. He said that thaymitted sufficient resources (plant,
equipment and labour force) for the execution efwlorks that had to be delivered. He
argued that, once Polidano Bros Ltd contributedigaht resources in accordance with
requirements of the tender, then the contestatasmam how many resources would be
contributed by Giustino Costruzioni Spa over andvatthose required in the tender.

In reply to a specific question by the PCAB, Mr DenAttard said that when they were
checking the administrative compliance of the alppésd’ offer, the Evaluation Committee
did not find the list of plant that was supposetidwe been submitted by Giustino
Costruzioni SpA When asked to state whethentiais mandatory, the reply given was in
the affirmative and this was due to the fact thatie tender document it was stipulated that
each partner in a Joint Venture had to submitoathf.

The Chairman PCAB pointed out that any party iniatjventure may participate by
contributing through various means, such as, know:-hThe PCAB’s Chairman proceeded
by stating that, hypothetically, based on the reemgpof the Evaluation Committee, a
tenderer could proceed to the technical stagesoétaluation process following the
submission of the forms regardless of the factshah tenderer might not have, for example,
the necessary plant. Similarly, another tendeta@dscould be discarded by an Evaluation
Committee at the administrative stage simply farsubmitting the forms even though such
tenderer may be the supplier of all the plant b@irayided by the joint venture.

The Chairman Evaluation Committee said that at adhnative stage tenders were evaluated
to establish whether they were compliant with gguirements of the tender documents. He
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said that they had to evaluate the tenders irsthgsience: administratively, technically and
financially.

Dr Manicaro claimed that in case of a joint ventingould be futile if the partners submitted
the same things.

Dr Delia said that the partners in a joint ventdict not need to provide the same quantity of
equipment or the same number of human resourcaswas mandatory for each partner to
submit a form even if their contribution was nfit the administrative stage, continued Dr
Delia, the Evaluation Board had to ascertain thatlérers submitted everything in order to
proceed to the next stage. He contended thatwaki&ion Board would have breached the
regulations if they were administratively non-corapt and proceeded with the technical
evaluation.

Mr Dennis Attard confirmed that the Evaluation Bibaould not evaluate a tenderer
technically if not administratively compliant.

On cross-examination by the PCAB, Mr Francis Attistified that thé&inancial
Identification Formwas mandatory and that whoever signed it (i) rsgmeed the Joint
Venture and not part thereof and (ii) had to asstesponsibility on behalf of the Joint
Venture. He said that tH&nancial Identification Formwould not be valid if that economic
operator in the Joint Venture did not indicate ihatas being signed on behalf of the Joint
Venture.

The DG Contracts said that he was of the opiniat, ih case of a dispute between the
partners regarding payments, the parties involvédhot need to sue the Department because
the contractual relationship was between the ‘Gaitng Authority’ and the ‘Joint Venture’.
He insisted that thEinancial Identification Fornmhad to be signed by all partners of the joint
venture but if signed by one of the partners it tealde clearly indicated that the signatory
was assuming responsibility on behalf of the Jgemnture. The witness said that the
Financial Identification Formas submitted did not provide legal comfort sirtagas not
indicating that Polidano Brothers Ltd were alsaorespnting someone else.

The Chairman PCAB begged to slightly differ becatiseuld never happen that a company
would be allowed to sign on behalf of another'scagctt holder unless accompanied by an
authorization.

Dr Delia said that, if the Joint Venture opted & wne account number, both partners could
have filled in the two forms and made a cross exfee.

Dr Manicaro contended that the issue concerninguibenission of the account number of
Polidano Bros Ltd was an internal matter betweerpirtners of the Joint Venture. He said
that the authority had the necessary comfort cenisid the fact that in the Tenderer’s
Declaration(s) in th@ender Form for a Works Contraittwas confirmed thatall partners

are jointly and severally liable by law for the p@mance of the contracth respect of all

lots. Mr Dennis Attard said that he was not in aippon to sanction this statement because
the Tender Formwas inserted in Package No 3, which had not yet lopened. Mr Francis
Attard pointed out that in Package 2 one could fidetails of Bidders’, who according to Dr
Manicaro were Polidano Bros Ltd and Giustino Cagtmi Spa. However, Mr Dennis

Attard said that the ‘Details of Bidders’ and tAehder Form’ were two separate and
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different documents and that it was the latter W binding and stated that the partners
were jointly and severally liable.

Dr Delia said that the tender document made itrdlest all forms were to be submitted by all
the partners of the joint venture and, as a rethdtEvaluation Committee would have failed
from its responsibilities had it decided to acaaieérs which did not comply with this
requirement. At administrative stage tenderersewdtiged to submit all forms otherwise
they would have been rejected, contended Dr Delia.

Dr Manicaro argued that he would foresee a probfehere were two forms with two
different account numbers because then the Authaould not know where to effect
payments.

In his concluding remarks, Dr Mizzi said that te&dr of disqualification was misleading
because, up to that time, they had already trdeeddcuments of three Lots in respect of the
Non-Collusive Tendering Certificat@stheir original bid. With regard to the CVs, yhe
thought that their shortcoming was in Form 4.63e8tion 13 and not in Section 14, yet, it
appeared that the Evaluation Committee did not dimg problem with the former section.

Dr Mizzi pointed out that in spite of the fact thiaé heading of Section 14 wBsofessional
experiencenone of the sub-items made reference to experibactoPositionandJob
Description,which had the same meaning. He contended thatythang, ‘experience’ was
to be included under Sectid3 Specific experience in industrialised counthes it resulted
that under this section the Evaluation Board ditfimal any deficiencies. However, the
appellants’ lawyer said that the necessary infoilenategarding experience was duly
provided in Form 4.6.1.2.

As regards th&inancial Identification FormDr Mizzi said that the tender was submitted by
the two partners of the joint venture and, themeftiney were assuming responsibility jointly.
He failed to understand why there was all this fassut the fact that his clients had chosen
that payments be made in a bank account pertaiainge of the partners.

In response to Dr Delia’s statement that the teddeument requested that all forms were to
be signed by each partner of a joint venture, DrZiiinaintained that this was a general
clause. He said that the specific clause wheteuas indicated which forms had to be
signed by each legal entity identified in the tengas 14.3. The lawyer claimed that the
Financial Identification Formhad to be signed by the Bank Representative anthtttount
Holder’ only, who did not necessarily need to leraderer.

In reply to a specific question by the PCAB, Dr Bto confirmed that th&inancial
Identification Formsn respect of all lots were submitted and thas¢heere signed by
Polidano Bros Ltd.

At this point, Mr Attard confirmed also that thaginal Non-Collusion Tendering
Certificatesin respect of all lots were found and that eactudeent was signed by both
partners separately. The documents were verifyetidnlegal representatives of both parties.

Dr Bonello said that once it had been confirmed thaNon-Collusiveforms were found
they were withdrawing their claim.
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Finally, Dr Mizzi said that this process, if anyigi showed how the latest amendments in the
department’s procedures were necessary and impottiowever, he said that it was a
mistake to think that the law was amended becainse happened was that the existing
procedures were just being formalized and impleetby the Department. He sustained
that it was realized that the Department was nplyapy the law properly because the law
already provided that in case of shortcomings theyto verify whether and which could be
sanctioned. He said that if there was any defayier administrative shortcomings the
tender permitted to be rectified or sanctionedMixzi said that inCase 170 CT/2286/2009

- Advert No. 213/2009; KMS/TEN/11/2009 -TenderAudificial Ground Surface at the

Mosta Football Groungdwhich was also mentioned by Dr Delia in his ressbletter of

reply, the PCAB had identified the criteria of stamtial compliance. He said that the PCAB
was consistent with previous decisions where inexecluded tenders in those instances
where there was a problem of substance and natidgon of form. In cases where there was
a problem of substance the PCAB did not allowl@)iication if a particular tenderer was
going to get an advantage over the other or (jléeers to modify the offers.

Dr Mizzi said that the interested party did notetaow any of the supposed deficiencies was
going to affect them if rectified. He said thathiis opinion, the process required by law was
not just checking whetherfarm was signed or not but it required that:

0] public funds be properly spent

(i) an offer was fair not only in the interest of terete but mainly for government

(i)  anyone who was in the process or could remaindrptbcess without harming
others should remain in the process

He said that he was pleased that the Transportofitighmentioned this point.

Dr Mizzi claimed that even if there was a deficigit theNon-Collusive Tendering
Certificatethis was not a shortcoming that merited the disfication of a tenderer.

On his part, Dr Delia maintained that the objediwéthis tribunal were

a. to establish what was missing in this tender

b. if this was the reason, why did the Evaluation Blodecide to disqualify the
appellants’ tender

c. whether the Evaluation Board was correct in itsgiec

With regard to the amendments referred to by tipelants’ lawyer, Dr Delia clarified that
they did not make any reference to the amendmerteiPublic Contracts Regulations,
which he said were going to be amended on thatddywere to be effective from 1 June,
but to those amendments in respect of Departmeréhal regulations.

He said that the public tendering process wasearaout so that the implementing
Department/ Authority would identify its requirentemd an Evaluation Board was set up to
verify whether the offers submitted were complwaith the tender requirements. He
explained that this process was carried out urigestirveillance of the Department of
Contracts.

Dr Delia said that they had to establish whetherdécision of the Evaluation Committee
with regards to deficiency was within the parangetdrthe tender and the law. He said that
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the deficiencies were ti@nancial Identification Formwhich was submitted by Polidano
Bros Ltd only - not on behalf of the Joint Ventimg only on his behalf. He said that this
was stated by the Evaluation Committee and confirimethe Department of Contracts and
the appellants did not bring any evidence to thereoy. Dr Delia sustained that this was a
choice by one of the partners which could not, niéedess, be sanctioned. At this stage he
guoted verbatim from Case 194 re CT 2173/2B6Bod Contract for the Handling and
Compaction of Permitted Waste Delivered tafBs Landfill and to Undertake other Works
within the Magitab Environment Complexherein it was stated that

1. The PCAB also fails to comprehend as to how costested in a mandatory
document can be overlooked by a tenderer, evergththese may be considered of
little or no relevance or significance at all, attds without, minimally, attempting at
guestioning the fact as to why a contracting auitlyorould include in the tender
dossier a 2-3 page document to be filled in byealterers specifying that its duly
filled submission is mandatory.”

Dr Delia said the PCAB has always taken this samdandatory requirements and he
thought it was legally justified. He maintainedttttas document could not be overlooked or
considered irrelevant because it was obligatoryraaddatory. He insisted that tenderers
could not, explicitly, make choices that went agathe tender requirements. Both the
Evaluation Board and the PCAB had no power to deme any of the mandatory tender
requirements.

Road Network Joint Ventueelegal representative pointed out that the mogiartant thing
that the Evaluation Board required for the technésaluation was the professional
experience which was missing. He insisted thaafhellants did not provide proof that it
was submitted. Dr Delia said that, whilst in fo#.1.2 the contracting authority only
required a list of personnel, in sectibf Professional experiende Form 4.6.1.3 the

authority wanted to know the capabilities of the}kPersonnel’ that were to be employed on
this contract which consisted of four roads hawarigngth of 10km.

Dr Delia emphasised that the issue was not that trey had 50% shareholding they should
contribute 50% of the personnel or plant but thetpwas that there was a ‘Form’ which the
tender document required that it should be fillethy all partners of the joint venture.
Therefore, when they were requested to fill inttipeofessional experience they were
expected to describe their professional experiereDelia explained that the Contracting/
Implementing Authority had a right to know who wehe key personnel (including their
professional experience), considering the factttiey were going to be involved in the
concurrent reconstruction of a very long stretchoafds. At this point he referred to page 14
of the tender document which stipulated that:

Lot no. Description Duration

Lot 1A & 1B | Reconstruction and upgrading of Courafil | 56 weeks
Europe Avenue and Garibaldi Avenue, Luga

Lot 2A & 2B | Reconstruction and upgrading of Sea 50 weeks
Passenger Terminal Access Road, Floriang/
Marsa

Lot 3A & 3B | Reconstruction and upgrading of Marfa 56 weeks
Road, Mellieha
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Lot 4A & 4B | Reconstruction and upgrading of Mgarr 60 weeks
Road, Xewkija and Trig Fortunato Mizzi,
Triq ir-Republika Victoria,, Gozo

Total Completion Period 60 weeks

Note Works on all four (4) road sections must be aadrbut concurrently.

Dr Delia said that the Evaluation Committee haddnfy whether they had sufficient
personnel for each lot because a tender could bedad per lot. The same lawyer
maintained that their professional experience veasidered substantial because the
Evaluation Committee had to ensure that they hadbMility to carry out the relevant works.

He concluded by stating that, on the basis of bwve, the Evaluation Committee’s decision
to disqualify the appellants’ tenderer should beficmed because it was correct and
according to law and also it would have been illéighey did not act accordingly.

Dr Bonello said that they had nothing further tal &ol what had already been stated.

Finally, Dr Mizzi said that th&inancial Identification Formwas being misinterpreted
because it was signed by Polidano Bros Ltd nottas@erer but as an account holder. He
insisted that the tender did not require that ‘foisn’ had to be signed by tenderers but to be
submitted by tenderers and, as a result, who weadbount holder was, in his opinion,
irrelevant.

Dr Mizzi failed to understand how Dr Delia statédttthe appellants did not submit any
evidence on the issue of experience because thestg information was includedfiorm
4.6.1.2.

At this point the hearing was brought to a close.
This Board,

» having noted that the appellants, in terms of tmeasoned letter of objection’ dated
2.03.March 2010 and also through their verbal sabioins presented during the public
hearing held on 10.05.2010, had objected to thesidectaken by the General Contracts
Committee;

» having taken note of the points raised by the dppisl representatives particular:

a. the fact that, contrary to what had been statemehg that theNon-Collusive
Tendering Certificatesere not submitted, the Evaluation Board had pie
thereof that were duly dated and signed by eadngraof the Joint Venture
which were printed from the copy of the CD that wabmitted with the tender;

b. the fact that, whilst Section pecific experience in industrialised countness
not filled in by appellants as requested, yet, sofdrmation was included in the
last column of Form 4.6.1.2 (which dealt with thperience of personnel that
were to be involved on this project) instead ofrr@r.6.1.3 where it was actually
requested the relevant information regarding eepeg of personnel;

c. the reference made to Volume 1 SectiorFérm 4.5 Financial Identification
Formwherein it was stated that the only document sttbthby appellants
indicated that the account holder was Polidano Btdswith all relevant details
pertaining to their account being included;
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the fact that, there was nowhere specifically dptthat theFinancial
Identification Formhad to be signed by all the members of the consorti

the fact that, for a tender to remain in the precegdad to be substantially
compliant and for such tender to be allowed to ianmathe process it had to
allow for rectifications of those aspects that haccompetitive and negative
impact on other tenderers;

the fact that, even, for the sake of the arguntaate were shortcomings in a
couple of forms, yet, these discrepancies weresuostantial;

the fact that, if the Department had asked themacbfy or clarify the matter
instead of eliminating them from the tendering j@sx; none of the other
tenderers’ position would have been prejudiced;

the fact that, the Evaluation Committee had allitiiermation available subject
to one taking into consideration the fact that ¢h@sre common to each lot and,
as a result, these needed not to be submitteceiry ét;

the fact that, in case of a joint venture, it wobidfutile if the partners submitted
the same things;

the fact that, the issue concerning the submissidne account number of
Polidano Bros. Limited was an internal matter betvthe partners of the joint
venture;

the fact that, one could foresee a problem if tifgseFinancial Identification
Formg were two forms with two different account numbkegause then the
Authority would not know where to effect payments;

the fact that, the letter of disqualification wassleading because, during the
hearing, documents of three lots in respect ofNbe-Collusive Tendering
Certificateswere traced in the original bid submitted by afgves;

. the fact that, th&inancial Identification Formncluded a general clause whereas

the specific clause wherein it was indicated wharims had to be signed by each
legal entity, as stated in the tender document, a3,

the fact that, th€&inancial Identification Formhad to be signed by the bank
official and the account holder only, who did netassarily need to be a
tenderer,

the fact that, it was a mistake for one to thirgt tithe procedures governing
public procurement, as these were recently amends@, a novelty as the law,
‘sui generi§ already provided that in the case of shortcorioge had to verify
which could be sanctioned, if any at all;

the fact that, the PCAB, in the past, had alreddytified the criteria of
substantial compliance as distinct from problem®oh

» having also taken note of the fact that:

a.

with regards to the alleged failure to provide evide of the necessary experience
within the job description field, the appellantsratied that Section 13pecific
experience in industrialised countriegas left blank;

the parties forming the appellant joint venture bhgoeed between them that
payments should be made in the bank of one ofahn®ers, namely Polidano
Bros Ltd and that, as a consequence, there wasetfor the other member of
the joint venture to submit separate account dgtail

note 6 of the Clarification No. 3 issued on 19.002did not, necessarily, specify
(as the appellant Company had interpreted it)aghatdocument had to be
submitted for all lots but that it had to be incddn Envelope 2;

in spite of the fact that in the Department of Cactis’ letter dated 24.02.2010, it
was stated thdtinancial Identification Form and Non-Collusive tgring
certificate were not submittedyet, in theExtract of the Evaluation Repadttwas

20



stated thatThe Non-Collusive Tendering Certificate as per Fdré14 was
submitted but not signed by Giustino Costruziom, $pe of the partners in the
Joint Venture.

* having heard_Dr Bonello

a. state that tenderers had to submit the documereiaich lot and these had to be
included in Envelope 2 with the issue being ampijighted in Question /
Answer 1 of Clarification 4 that was issued topathspective bidders on
27.10.2009;

b. state that they were not contesting that thereamasaccount number but that the
‘form’ had to be signed by both partners;

c. confirm that theé=inancial Identification Fornin respect of all lots were
submitted and that these were signed by Polidane.Ritd;

d. confirm that theNon-Collusive Tendering Certificategere found and that the
contracting authority was withdrawing this specground for disqualification.

* having taken consideration of Mr Grech’s

a. stand relating to the fact that tReancial Identification Formand theNon-
Collusive Tendering Certificatdsad nothing to do with the proper offer;

b. claim that in a joint venture there were differbat joint responsibilities of the
partners;

c. statement that they (the appellants) had subnstiffetient resources (plant,
equipment and labour force) for the execution efwlorks that had to be
delivered

* having reflected on the DG Contrddesstimony whojnter alia,

a. evidenced the fact that ttNon-Collusive Tendering Certificateas signed by
Giustino Costruzioni SpA;

b. reiterated the fact that tidon-Collusive Tendering Certificateas required for
each lot;

c. stated that, with regards to tRenancial Identification Formif a consortium
would not have been officially set up as yet, ttiés had to be duly signed by all
partners;

d. claimed that even in a case where the parties fay@ijoint venture would have
agreed that payments by the contracting authdnityisl be made in one
particular bank account, yet, in such circumstanaseould be important that,
somewhere in the submission of the bid, it woulekelained that the Bank
account would not be representing one particulaneic operator but that it
would be in the name of the joint venture;

e. testified that thé=inancial Identification Fornwas mandatory and whoever
signed it (1) represented the joint venture andpact thereof and (2) had to
assume responsibility on behalf of the joint veatur

f. claimed that th&inancial Identification Formwould not be valid if that
economic operator in the joint venture did not cade that it was being signed on
behalf of the joint venture and, in his opiniorg Einancial Identification Form
as submitted by the appellants, did not providallegmfort since it was not
indicating that Polidano Bros. Limited were alspresenting someone else;

g. following a thorough check conducted elsewhereiwithe same premises during
the hearing session by Contract Department staffilbees, confirmed also that
the originalNon-Collusive tendering certificat@s respect of all lots had been
located and that each document was signed by laothgrs (appellants’ joint
venturers) separately
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 having duly noted Mr Dennis Attaslevidence whereinnter alia, he

a.

b.

stated that the job description field defined urukat14 Professional experience
in Form 4.6.1.3 relating to CVs was not filled i tappellants;

stated that the Evaluation Committee members fauaifficult to ascertain the
capabilities of the experts provided by the appesdiais-a-visthe road works for
which the tender was issued,;

explained that in its report, the Evaluation Conbesitstated that, as far as Lots 3
and 4 were concerned, they had no problem butaideGommittee was referring
to theNon-Collusive tendering certificat@grtaining to Lots 1 and 2 which
remained (and duly submitted) unsigned by thepgextners forming the joint
venture;

stated that while the joint venture was on a 5@%@% basis, particularly, the
contribution of Giustino Costruzioni SpA in termisptant could not be verified
because it was not submitted and that regardingahuesources it was difficult
for them to establish whether these were 50%;

stated that the appellants did not specify the rerrobKey Expertor Planteach
partner had to contribute, because the most impotfiéng was that they were
capable of carrying out these works;

stated that when the Evaluation Committee was ¢hgtke administrative
competence of the appellants’ offer it did not fthd list of plant that was
supposed to have been submitted by Giustino Castiu2pA,

stated that, at the administrative stage, tenderers evaluated to establish
whether these were compliant with the requiremehtse tender documents

» having also considered the points made by Dr Dphaticularly, those relating to

a.

the fact that given that bidders had to submit fpusrantees — one for each lot —
was evidence enough that this tender should nobbsidered as including only
one contract, so much so that the Department ofr@ctis could award different
lots to different bidders;

the fact that there was no need to identify whatfslwas/were deficient because
if this was a single contract and they had shortogs) then the whole tender
would have to be eliminated,;

the reference made to appeal filed in connectigh @i 2286 / 09 wherein the
PCAB ruled (1) in favour of a shortcoming that was substantial and (2) not on
issue regarding Brm that was not submitted but oricam that was not
submitted in the format requested;

the fact that the appellants had admitted thati@edB of the CVs was left blank
and that thé-inancial Identification Formwas submitted by only one of the
partners, then the PCAB should confirm their exolugrom the tender
procedure;

the fact that even if the PCAB were to apply thes aeendments, considering
the fact that under ‘Technical Capacity’ of the nBender Forms it was
specified that No rectification shall be allowed. Only clarificafis on the
submitted information requested may be requestéiks is indicated by the
symboal, in this particular case they could not sanctielative shortcoming as
regards experience of personnel;

the fact that point 7 on page 71 it was stated‘tBach partner in a joint
venture/consortium must fill in and submit evemyrfo

the fact that partners in a joint venture did negahto provide the same quantity
of equipment or the same number of human resoibaes was mandatory for
each partner to submit a form even if their contiidn was nil;
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h. the fact that, at the administrative stage, thduateon Committee had to
ascertain that tenderers submitted everythingderoto proceed to the next stage,
placing emphasis on the fact that any tendereaireirg to follow such procedure
would be in outright breach of regularities;

i. the fact that if the joint venture opted to use aceount number both partners
could have filled in the twébrmsand made a cross reference;

j. the tender document required that it should bedilh by all partners of the joint
venture and that the contracting authority hadjatrio know who the key
personnel (including their professional experiemveede, maintaining that
professional experience was considered substéstause the Evaluation
Committee had to ensure that they had the abdigatry out the relevant works.

reached the following conclusions, namely:

The PCAB claims that, remaining consistent withvres decisions taken, it is of the
opinion that ‘substanceiis-a-vis‘form’ should be the overriding principle govergiany
tendering procedure. Having analysed documengsgdharious interventions and
testimonies given under oath, the PCAB...

1.

feels that it is not convinced that the procedotwed was the most
practical with the Evaluation Board, seeminglylifigl short from conducting a proper
assessment, overlooking in the process, detailmisialol by appellant Company — e.g.
Non-Collusive Tendering Certificatasid CVs which were either founN¢n-Collusive
Tendering Certificatesyhen further analysis was conducted during theihgar else,
amply identifiable in other areas (professionalustaf key personnel).

maintains that with regards to tRenancial Identification Fornthe
arguments brought by the appellant Company were manvincing, especially, when
one recognises the fact that the ‘Form’ formallgabBshes that it has to be signed by the
bank official and the account holder. It is algotpment to state that the claim made by
the DG Contracts regarding the fact thatfeancial Identification Formwould not be
valid if an economic operator in the joint ventdaes not indicate that it is being signed
on behalf of the joint venture has been given duesicleration. The PCAB feels that had
the appellant Company completely disregarded tbengsion of the said ‘form’, it
would have been different. However, in this paiic instance, considering that the
‘form’ was submitted but signed only by one of jbimt venturers gives more than a hint
about ‘substance’ over ‘form’. As a consequentis, felt that stating that thiéinancial
Identification Formswvere not submitted is substantially incorrect, esgly when the
form's content does refer to an account holder ancrenderer.

The PCAB is of the opinion that the contractinghauity, regardless of
whether theé=inancial Identification Fornmis signed by one of the joint venturers or all of
its componentss irrelevant asthis Board considers that one signature suffioeover
all the legal and pecuniary interests of the satti@ity in case of possible, albeit
undesirable, future litigation. Furthermore, tBigard recognises that no one accepts to
participate in a joint venture by endorsing andnsitifing a document with other parties
and then try to disassociate itself from a paréictfborm’ as submitted, especially, when
in the Tender Form for a Works Contract thereasest that all partners are jointly and
severally liable by law for the performance of duatract”

The PCAB is of the opinion that, regardless of wketheFinancial
Identification Formis signed by one or all of the parties involvedhia joint venture, the
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fact that it relates to the identification of arcagnt number and not the financial standing
of a tenderer renders such ‘forms’ less signifigaspecially when an account number
can easily be changed whilst a financial standsngpit easily turned around by a simple
stroke of a pen!), albeit important and mandatofgt, most importantly, the ‘form’ was
submitted and signed by one of the joint venturghesaccount holder. As a
consequence, it is the PCAB’s opinion that the ragony obligation was duly fulfilled by
appellants.

5. Undoubtedly, this Board, having taken into consatien the fact that:

a. pertinent CVs, albeit may not have been submitiethé appellant
Company in the format as specified, yet, quite ewnily, were described
elsewhere in their nature and substance

b. the same contracting authority during the hearig formally withdrawn
its claim of non-submission of tidon-Collusive Tendering Certificatey the
appellants

considers, in view of the points raised in (2)4d&bove, the issues raised in connection with
theFinancial Identification Formare not enough to lead an Evaluation Board tomasend
that such a tender, as submitted by the appellaetdeemed as ‘administratively not
compliant’.

As a consequence of (1) to (5) above this Boamifin favour of the appellant Company.

Furthermore, the PCAB recommends that the appsllaitt be re-integrated in the
adjudication process thus enabling the Evaluatioar® to thoroughly cross check all the
documentation it failed to check from a technicaigpective in the first instance in view of

its stand not to evaluate further the remainingudoents submitted taken as a consequence of
it finding the appellants’ bid non-compliant adnsinatively at a preliminary stage.

In view of the above and in terms of the Public acts Regulations, 2005, this Board
recommends that the deposit submitted by the sgudl@nts should be reimbursed.

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member
9 June 2010
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