PUBLIC CONTRACTSAPPEALSBOARD
Case No. 193
CT/2404/2009: Advert CT/327/2009; HAA 24/2009

Finishing of Residential Block at 49 Lion Street and 47 & 56 Argotti Street
Floriana

This call for tenders with an estimated value G8&€,386 was originally published in
the Government Gazette on 21.08.2009. The clafabg for this call for offers was
01.10.2009.

Six (6) different tenderers submitted their offers.

On 24.01.2010 Messrs Project Technik / Mr Kurt Abidled an objection against the
decision taken by the Contracts Department to diléigthis offer for being
administratively non-compliant.

The Public Contracts Appeals Board (PCAB) madefudrdAlfred Triganza
(Chairman) with Mr Edwin Muscat and Mr Carmel ESpmsespectively, acting as
members convened a public hearing on 07.04.208is6niss this objection.

Present for the hearing were:

Project Technik

Mr Kurt Abela Sole Trader
Dr Kenneth Grima Legal Representative
Mr Paul Abela

Schembri BarbrosLtd

Dr John Bonello Legal Representative
Mr Anton Schembri Representative
Mr Simon Schembri Representative

Housing Authority
Mr Aldo Ellul Financial Controller

Evaluation Board

Architect Sandra Magro Chairperson

Architect David Farrugia Member

Mr Charles Vella Member
Contracts Department

Mr Francis Attard Director General

N.B
Camray Co. Ltd
No representative turned up



After the Chairman’s brief introduction the appetl&€ompany was invited to explain
the motives of the objection.

Dr Kenneth Grima, Project Technik’s legal advisabhmitted that the reason given
by the Contracts Department for the rejection efdiient’s offer was the non-
submission of various documents as explained hdexun

Appendix 7 General Conditions Governing Employment and Appendix 8 the
Sample Performance Bond

Dr Grima explained that these two appendices didarm part of the tender dossier
which his client obtained/procured from the contirazauthority and, as a result, he
contended that his client and, for all that mattalithe other bidders, should not be
expected to submit documents which were not patietender document. Dr Grima
also submitted that as a double check he lookatisgender document on the
internet and he could not trace the two appenditgsestion. The appellants’
lawyer remarked that these appendices referredrtergl conditions which also
reflected themselves in the laws of Malta.

Architect Sandra Magro, chairperson of the EvatuaBoard, remarked that the two
appendices referred to by the appellants did fornmeegral part of the tender
document, so much so, that they were submittedtmr didders. She added that the
appendices were to be submitted with the offehag were, i.e. the bidders were not
requested to give any information or to sign the®he explained that tenderers were
expected to re-submit the tender document in itisegy as a sign that they had
accepted it as it was. She agreed that in sighi@@enderer’'s Declarationhe
tenderer would have already accepted the provigibtige tender in their entirety,
without reservation or restriction. She remarkeat in the ‘contents’ the tender
document did indicate Appendices 7 and 8 and, thexethe tenderer could have
asked the contracting authority about them.

Mr Kurt Abela, in his name and acting on behalPodject Technik, the appellants,
under oath, confirmed that the tender documentit@med from the Contracts
Department did not contain Appendices 7 and 8,thatlhe had signed the
Tenderer’s Declarationvhereby he accepted all the tender conditions.

The General Conditions of Contact

Dr Grima submitted that the same arguments appdi¢kde non-submission of the
general conditions of contract except that, in taise, his client was in fact in
possession of these conditions but, somehow, fesledibmit them with his offer.

Dr Grima conceded that section 4.3 did indicate titra conditions of contract were
one of the documents that had to be submitted yelépe 2. He added that once his
client had signed th€enderer’s Declaratiorthereby accepting all the tender
conditions, part of which were the general tenderditions, and once the bidder was
not asked to provide any input or to specificalgnghem, then the submission of the
general conditions of tender with the offer was@trirrelevant.



Mr Abela confirmed that the general conditions weoé submitted with his offer
through an oversight and added that he did not tadd any information or to sign
it but simply to submit them as presented in timelée dossier.

Non-submission of Appendices4.1t0 4.5

Dr Grima explained that the appendices in questiere the following: App 4.1 —
Financial Identification Form, App 4.2 — Power at@&ney, App 4.3 — Financial
Statement, App 4.4 — Litigation History and App 4.Sub-Contracting. He
submitted that, in most instances, these appentibesed to a limited liability
company whereas his client was a sole trader are) he could not submit certain
information, e.g. the share capital or the auditecbunts, but he added that his client
did however submit his income tax returns as aeaiployed along with the list of
works he had performed over the previous threesyear

Dr Grima maintained that his client had submittkdhese appendices duly filled in
according to his circumstances, i.e. being a saldet, and displayed copies of the
appendices drawn up by his client. Dr Grima shal he interpreted the term - ‘not
submitted’ - as ‘not filled in’ ... in line with wat the contracting authority had
requested, namely with the details relative toratéd liability company, something
which his client could not have done as a soleetrad

Architect Magro informed the PCAB that it was najuestion that the appellant had
failed to submit the information as requested hatdquestion was that the appellant
did not submit these appendices at all.

Mr Edwin Muscat, PCAB member, remarked that it ddog the case that the
appellant had included these appendices in'then8elope rather than in th&’2
envelope as required.

Mr Abela, the appellant, was presented with thgioal documentation that he had
submitted in envelope 2 and on examining the castea confirmed that he could not
trace Appendices 4.1 to 4.5. Mr Abela did notlede the possibility that these
appendices were mistakenly inserted in envelopestgad of in envelope 2.

At that stage it was established that one couldbpeh envelope 3 with a view to
ascertaining whether it contained the appendicesi@stion. Moreover, Mr Francis
Attard, Director General (Contracts), submitted,thacording to regulations, if a
tenderer was eliminated at some early stage theearthelopes submitted by the same
tenderer in respect of subsequent stages couldenopened and, for example, if this
case were to be decided against appellant, thehihisenvelope would not be
opened but would remain sealed at the Contractauapnt.

With regards to ‘Submission of Tenderer’s Declamain Envelope 2 instead of in
Envelope 3’ Architect Magro pointed out that thalenation board had, in fact, found
in Envelope 2 th@enderer’s Declarationwhich included the total price offered by
the appellant, along with tiieender Formwhich should have been inserted in



Envelope 3. She added that it was clearly indettttat tenderers had to insert these
documents in Envelope 3.

The Chairman PCAB remarked that the submissiohef énderer’s Declaration
which included the total price quoted in Envelopas2ead of in Envelope 3per se,
offered sufficient ground to disqualify the appetland certainly a more serious
shortcoming on the part of the appellant than thissed in the letter of rejection.

Dr Grima contended that what Ms Magro had jusestatas not one of the reasons
given for the rejection of his client’s offer anddeed that the appeal had to deal with
the reasons for rejection communicated to his tli@&r Grima argued that it was not
admissible to include fresh accusations at thaesheecause he had based the defence
of his client’s case according to the reasons isguhlification quoted by the
Department of Contracts.

Mr Attard, under oath, submitted that at the tirhéhe opening of Envelope 2 the
Contracts Committee had noted that the bidder hadgid the price he offered,
something which he was required to do in Envelop&l8 added that it was normal
procedure that in such a case the evaluation addamentation submitted in
Envelope 2 still had to be carried out.

The Chairman PCAB remarked that one would have @ggddhe evaluation board to
include in its report the fact that the appellaad klivulged the price offered in
Envelope 2 instead of in Envelope 3 and that reasmrid have been sufficient for
the outright exclusion of the appellant. He adtted this was a crucial aspect of the
3 package tendering system and it should haveoledtright disqualification.

Dr Grima submitted that had he known of this sharting on the part of his client he
would have advised his client not to lodge the appe

The Chairman PCAB agreed that the PCAB had to stigts terms of reference
however justice had to be done with regard to thesderers who, scrupulously,
followed the tendering process as against thosedihoot. He added that the PCAB
was going to do its part and then other quartedstbiao their part too.

Dr John Bonello, representing Schembri Barbros atdinterested party, raised the
guestion that in his reasoned letter of objectiorGima had referred to his client as
Mr Kurt Abela trading in the name of Project TedhnHe therefore contended that
even if the Tenderer's Declaration had been indert¢he correct envelope it would
have been null because it was in the name of Rroghnik, which was neither a
body corporate nor a person. He claimed thatesihe appeal was lodged in terms of
Regulation 82, the reasons for objecting shouldeHseen given in the notice of
objection itself and not in a separate (reasoredthrl Dr Bonello added that a sole
trader was not exempted from filling in appendideisto 4.5.

Dr Grima maintained that the fact that his cliévit,Kurt Abela, used the trade name
of Project Technik did not alter anything becauséha tender documentation was
signed by Mr Kurt Abela.



Architect Magro explained that the evaluation bdaad to draw up a report for each
stage of the evaluation process and, in fact, pipel&ant was found to be
administratively non-compliant and, as a resul, e¢kaluation board did not have to
evaluate the appellant from the technical asp8be confirmed that the evaluation
report did not include the fact that in Envelopin@ appellant had divulged the total
price he offered.

At this point the hearing was brought to a close.
This Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 29.01.2010 and also through their verbal ssgdoms presented during
the public hearing held on the 7.04.2010, had ¢bgeto the decision taken by
the General Contracts Committee;

» having taken note of issues relatingAjgpendix 7 General Conditions
Governing Employment and Appendix 8 the Samplefeaince Bond
particularly, the fact that whilst (a) Mr Abela &d under oath that the tender
document he obtained from the Contracts Departigientot contain
Appendices 7 and 8, and that he had signed¢melerer’s Declaration
whereby he accepted all the tender conditions,(p#rchitect Magro argued
that in the ‘contents’ the tender document dideatk Appendices 7 and 8
and, therefore, the tenderer could have askedahteacting authority about
them;

* having also taken note of the issues raised in@ction withThe General
Conditions of Contacparticularly, wherein Dr Grima, the appellants’dég
representative, (a) admitted that albeit his cheas in fact in possession of
these conditions yet, somehow, he failed to submeitn with his offer and (b)
contended that once his client had signediérederer’s Declaratiotthereby
accepting all the tender conditions, part of whighre the general tender
conditions, and once the bidder was not askedaweige any input or to
specifically sign them, then the submission ofgbaeral conditions of tender
with the offer was almost irrelevant;

 having also deliberated upon the points discussiatimg to theNon-
submission of Appendices 4.1 to,4&5pecially, those brought forward by Dr
Grima regarding the fact that (a) whilst, in mostances, these appendices
referred to a limited liability company whereas tlient was a sole trader and,
hence, he could not submit certain information, #hg share capital or the
audited accounts, yet (b) his client did howevdmsi his income tax returns
as a self-employed along with the list of workshiad performed over the
previous three years;

 having further deliberated on the fact that withanels to théNon-submission of
Appendices 4.1 to 4.8)s Magro placed emphasis on the fact thatas not a
guestion that the appellant had failed to subnatitifiormation as requested
but the question was that the appellant did notrsutihese appendices at all;



having also taken note of the fact that, when prieskwith the original
documentation that he had submitted in envelopdr ZAbela could not trace
Appendices 4.1 to 4.5;

having taken full cognizance of Architect Magro&arence to the fact that the
evaluation board had, in fact, found in Envelogbe&Tenderer’'s Declaration
which included the total price offered by the ajpg®l along with th&@ender
Form which should have been inserted in Envelope 3ngdtiat this
happened despite the fact that it was clearly atédt that tenderers had to
insert these documents in Envelope 3;

having, despite of the fact that it was not offilgigtated as being one of the
reasons given for the rejection of the appellaoifer, also deliberated on the
fact that the submission of tienderer’s Declaration which included the
total price quoted in Envelope 2 instead of in Hope 3 -per se,should have
offered more reason for the appellant’s offer talsgualified;

having reflected on the fact that (a) Mr Attard lzabinitted that at the time of
the opening of Envelope 2 the General Contractsr@ittee had noted that the
bidder had divulged the price he offered, sometwhgh he was required to
do in Envelope 3, adding that it was normal procedhat, in such a case, the
evaluation of the documentation submitted in Enpel@ still had to be carried
out and (b) Architect Magro confirmed during theheg that the evaluation
report did not include the fact that in Envelopia@ appellant had divulged
the total price he offered;

having considered the appellant’s legal advis@feark wherein he stated that
had he known of his client’s shortcoming, namebt tad divulged the price
offered in Envelope 2 instead of in Envelope 3woeld have advised his
client not to lodge the appeal,

reached the following conclusions, namely:

1. The PCAB feels that, albeit the appellant claintet the tender document he
obtained from the Contracts Department did notaomppendices 7 and 8,
yet, considering that the content page indicateth syppendices should have
given him enough reason to seek apposite claribigat

2. The PCAB opines that, despite the fact that theskgomt stated that he was in
possession ofhe General Conditions of Contaget, it was also a fact —
corroborated by own admission — that the appefkilgd to submit them with
his offer.

3. The PCAB argues that, with regards to en-submission of Appendices 4.1
to 4.5 the fact that such appendices were mostly agpéda instances where
the tenderer was a limited liability company, cob&Ve led the appellant to
feel that these were not applicable in his pardicahse, thus refraining from
submitting these appendices at all. In this instathe PCAB opines that the
appellant’s claim is justified.



4. The PCAB, however, feels that, whilst (a) it isaatfthat the appellant was not
also officially disqualified due to the fact thhetevaluation board had, in fact,
found in Envelope 2 th&enderer’s Declarationwhich included the total
price offered by the appellant, along with Fender Formwhich should have
been inserted in Envelope 3, yet, (b) the PCAB otadisregard the fact that
justice has to be carried out with regard to theseerers who, scrupulously,
followed the tendering process as against thosedihoot. The PCAB feels
that, during the hearing, enough evidence was vioiogthe attention of those
present that the appellant contravened a cardiealent in the three envelope
system rendering such system futile. The PCAB dot$eel that such a
public manifestation of basic non adherence tolegguns should be
condoned. The PCAB argues that, amongst its $acmpe for being
formally constituted, it has to ensure that thecpoure followed in any
adjudicating process is transparent, equitableratatal adherence to public
procurement regulations. As a consequence, wévalisregard the fact that
the appellant failed to observe such a crucial @spiethe three envelope
system the PCAB would itself be refraining fromaotsn remit rendering such
a process anything but equitable as well as irgegul

As a consequence of (1) (2) and (4) above this@bads against the appellant
Company.

As a result, in terms of the Public Contracts Ragohs, 2005, this Board
recommends that the deposit submitted by the appellompany should not be
reimbursed.

Alfred R Triganza Edwin Muscat Carmel J Esfmsi
Chairman Member Member
26.04.2010



