PUBLIC CONTRACTSAPPEALSBOARD
Case No. 189

CT 2633/2009
NEGOTIATED PROCEDURE FOR THE RECONSTRUCTION OF PART OF
XLENDI ROAD, XLENDI, GOZO

The closing date for this call for tenders - a rieged procedure (works) published
under the three package system — with a contradiaated value of € 4,218,351,
was 9.10.20009.

Three (3) different tenderers submitted their aifer

On 11.01.2010 Messrs Polidano Bros. filed an olgacgainst the decision by the
Contracts Department to reject its tender afteirgaleen found to be
administratively non-compliant.

The Public Contracts Appeals Board (PCAB) madefudrdAlfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Musa&spectively, acting as
members convened a public hearing on 03.03.208is6wniss this objection.
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After the Chairman’s brief introduction the appetlavas invited to explain the
motives of the objection.

Dr Jesmond Manicaro, legal advisor of Polidano Beat Ltd, the appellant
Company, started by contesting the admissibilitthefnegotiated procedure in the
circumstances of this case. He then quoted froticlar71 (1) of the Public Contracts
Regulations:

“A contracting authority may award its public worésntracts by negotiated
procedure, after prior publication of an EU contraatice:

(@) inthe event of irregular tenders or the submissioi@nders which are
unacceptable in terms of regulations g¥a( dealt with the award criteria.
i.e. if it was the lowest price or the most ecoruaiy advantageous tender
30(1) that dealt with sub-contracting and conditions parformancg 31
(referring to joint and group tendering46 (elating to variancels 60
(relating to informatiof and 62 elating to entitlement to carry out a service
activity) in response to an open or restricted procedusecompetitive
dialogue in so far as the original terms of thetcmt are not substantially
altered. In such cases a contracting authority rergin from publishing an
EU contract notice where it includes in the nedetigprocedure all and only
the tenderers who satisfy the criteria of regutaid9 to 52 and who during
the preceding open or restricted procedure havenisiga tenders in
accordance with the formal requirements of the¢eind procedure ... “

Dr Manicaro asked if the negotiated procedure waerted to on any of the grounds
mentioned in regulations 27, 30 (1), 31, 46, 60 62&d

Dr Tatiane Scicluna Cassar, legal adviser of theidthy for Gozo, declared that it
was untenable for the appellant to question atstaige whether it was regular to go
for the negotiated procedure when the appellantdg informed by Contracts
Department letter dated 12 October 2009 and ewenddd a meeting during which
the negotiated procedure was launched and explgjieparticipated in the
negotiated procedure, thus accepting its conditiang (iii) only lodged his objection
when his tender was disqualified during the negedigrocedure. Dr Scicluna
Cassar contended that if the tenderer wished tecolp the negotiated procedure he
should have done so the moment the negotiated gwoeevas launched and not in
the course of the process when his offer had bgjented. She added that the tender
document stipulated that, in submitting a tendez,tenderer accepts in full and
without restriction the special and general condgigoverning the contract and, as a
consequence, the appellant Company’s participatieant that the appellant
Company accepted all those conditions.

Mr Francis Attard, Director General (Contracts)denoath, gave the following
evidence:

» the public call for tenders was advertised in tlozv€&nment Gazette whereas the
negotiated procedure was not published;



the decision that the original call for tenders wascelled was made public and
all interested parties had the opportunity to apfyean that decision but the fact
was that no one filed an objection;

in the case in question no tender was fully conrmplégand the evaluation
committee recommended that the tender be canaahédshould no appeal be
lodged to challenge the tender cancellation, a tietgd procedure would be
initiated by inviting each one of the tenderers wiad submitted a bid;

when a negotiated procedure was launched, therensdeho had participated
were called to a tenderers’ briefing where the i@ming authority explained the
shortcomings observed in the previous tender sudoms — where each tenderer
would already have been informed of the reasom/thtorefusal of one’s offer —
and also explained what they were expected to duldbniring the tenders’
briefing tenderers had all the opportunity to askany clarification and, at the
end, they were handed over a new tender documdrtharinterested tenderers
were invited to submit the bid by a given date;

the tender document given out at the tenders neet@s the same as the original
one and, had there been some alterations, thedd Wwaxe been explained to the
bidders at the tenderers’ meeting;

the benefit derived from a negotiated proceduretiatsa shorter period would be
given to tenderers to submit their offer, in fda tegulation stipulated a
minimum of 15 days, though, since this contract vedlser extensive and complex
in nature the period must have been longer thanwheereas a new call for
tenderers would have had a publication period ad&;

the negotiated procedure was launched becaudwes wriginal call for tenders, all
offers received were found to be administrativelgtinically irregular or non-
compliant and that occurred prior to the openinthefthird packet which
contained the price; and

the negotiated procedure, although open only tdaexrs who had submitted an
offer in response to the original call for tendevas considered as a fresh
competitive process where tenderers could amedidhair original offer.

Dr Kenneth Grima, legal adviser of JPF Joint Vestan interested party, pointed out
that regulation 71 (1) stated that a negotiatedgutare could be launcheth‘the

event of irregular tenders drand that meant that there was no need to entethat
merits of regulations 27, 30 and so forth becalsddct that all the tenders received
were irregular was sufficient ground to move omht® negotiated procedure. He
added that it was a fact that none of the tendéadsappealed from the decision that
one’s offer was found to be irregular. Dr Grimatoued that, following the
tenderers’ meeting, one of the tenderers did notnstua bid, two tenderers submitted
a tender but both were, eventually, found, oncénagan-compliant with one of
them, the appellant Company, lodging an appeati@méburth one was his client who
had submitted a regular tender. Dr Grima decl#natithe process was transparent
and fair to one and all.



Dr Manicaro argued that Regulation 71 (1) laid datet regulations 27, 30 (1), 31,
46, 60 and 62 had be satisfied — all of them +dento activate the negotiated
procedure and that it was evident that regulatioh&d not been met since the third
package had not been opened by the time thatnldertéad been cancelled.

The PCAB intervened to remark that the price dotewas subject to tenderer(s)
having been found compliant administratively anthtecally, which evidently, was
not the case.

Dr Manicaro then went on to quote again from Rég(1):

“.... In such cases a contracting authority may reffiaam publishing an EU
contract notice where it includes in the negotigieztedure all and only the
tenderers who satisfy the criteria of regulatioBg@ualitative selection
criteria), 50 Evidence of financial and economic standjrigll Evidence of
technical capacityto 52 Supplemental Informatigrand who during the
preceding open or restricted procedure have suniiginders in accordance
with the formal requirements of the tendering pthae”

Dr Manicaro argued that the evaluation committeruhnot have gone into the
financial statements of his client during the negetl procedure because once his
client had qualified to participate in the negatprocedure that meant that he had
already satisfied regulations 49 to 52.

Dr Scicluna Cassar reiterated that if the appellashed to object to the negotiated
procedure he should have done so prior to takimgaoal not after participating and
after having his offer rejected. Mr Attard corroated this and added that tenderers
who participated in the original tender were ndiggd to take part in the negotiated
procedure.

Dr Manicaro conceded that a negotiated procedurtldze initiated either in case
tenders were irregular or the submissions wereagmable in terms of the
regulations mentioned in Reg. 71 (1) but stuckisacbntention that the fact that
tenderers were admitted to the negotiated procedesmnt that they had already
satisfied regulations 49 to 52 otherwise the negedi procedure could not have been
resorted to.

Dr Manicaro stated that, by way of letter dat&dJ&nuary 2010, the Department of
Contracts had informed his client that his tendetiie above-mentioned contract had
been ruled administratively non-compliant for, amather things, the following
reason:

“Form 4.4 requested certified statement of accourisllowing legal advice,
although the accounts presented have been endarskdtamped by a
certified public accountant it was expected thabgering accountant’s report
should be submitted certifying the accounts. Tdw®ants submitted were
only stamped and signed by a certified accountant.”

Dr Manicaro then referred to a press release wiécblaimed was issued by the
Ministry for Gozo which stated that the tender doeat requested the company’s
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accounts for the previous 3 years signed and iggttify a public accountant. Dr
Manicaro claimed that the type of accounts thathént submitted with this tender
had been submitted with previous tenders and had decepted. He even queried if
the accounts presented by JPF Joint Venture indltldecovering accountant’s
report.

The Chairman, PCAB, remarked that the accountamissown could not certify that
the accounts gave a true and fair view of the firarsituation of the company but
that it was the auditor who could issue such cetiion.

Dr Scicluna Cassar quoted section 4.1.2 (page 7):

“Evidence of financial and economic standing in@ctance with Article 50
of LN 177/2005 showing that the liquid assets arwkas to credit facilities
are adequate for this contract, confirmed by a ficial statement for the
years 2005, 2006 and 2007 verified by a certifiecoantant..”

Dr Scicluna Cassar explained that, in the 2005fired statements, the appellant
indicated in the contents page, reference to paige32 but, in fact, submitted only
pages 1 to 21 thereby omitting, intentionally ot, e ‘notes to the financial
statements’ and ‘the auditor’s report’. She adtbad the same applied to the
financial statements presented for 2006 and 2007.

The Chairman PCAB remarked that a financial stat¢rsleould always be submitted
in its entirety. He added that in accounting pcthe accounts were verified not by
an accountant but by an auditor and that the audhitold even qualify those accounts
by adding his remarks thereon.

Ms Ivana Farrugia, Architect and Chairperson ofdhaluation committee, under
oath, stated that tenderers had to fill in Formcévering the annual turnover and the
assets and liabilities and they had also to suh@yevidence requested at section
4.1.2 quoted earlier on by Dr Scicluna Cassar. edeer, Ms Farrugia referred to
paragraph 4.4.4 of Form 4.4 which stated

“Please attach copies of the company’s previousaBsyeertified statements
of account from which the following basic data cbbk abstracted; ...”

Ms Farrugia informed the hearing that the evalumtommittee was made up of
architects and a secretary, none of whom with gsiémal accounting experience.
However, on checking the submission made by thelkppt Company, they observed
that (a) the financial statements he submitted wer@mplete in the sense that ‘the
notes to the financial statements’ and ‘the audit@port’ were missing and (b) the
accounts were only stamped and signed by the atattunwho, according to Dr
Scicluna Cassar acted also as company secretasy-alugia remarked that, in the
circumstances, the evaluation committee soughadvece of the Contracts
Department, who, in turn, directed that expert eelghould be sought, preferably,
from within the public service. Ms Farrugia decthtkat the committee was advised
that the accounts required some sort of third pagtification.



Dr Grima pointed out that he had checked with tratdIFinancial Services
Authority (MFSA) but could not find the appellardmapany’s audited accounts for
the 3 years requested in the tender document. ribrexlaimed that the appellant
Company omitted the auditor’s report simply becatseaccounts had not been
audited.

At this stage, the PCAB verified that the individe@mpanies forming JPF Joint
Venture had in fact submitted the audited accowiits the tender submission of JPF
joint venture.

Dr Manicaro,once again, referred to a letter dat€dJ&nuary 2010 sent to his client
by the Department of Contracts and quoted:

“Lighting report Form 4.6.12 was not submitted amnl verification of the
submitted information it was found that no confitima was given with
regards to ‘the division of the road in four sea$o.. each section will be sub-
divided into at least 2 circuits thereby givingadal of 8 circuits’... The main
cabling shall be 4 core ... The terminal block indiake pole shall be equipped
with a fuse cut-out of not more than 2 Amperesctaa protection to
luminaire.”

Dr Manicaro remarked that the Form 4.6.12 submittedis client was not identical
to that provided in the tender document but clairined that information had been
included in a separate report. Dr Manicaro arghad in itself, the negotiated
procedure implied that the contracting authoritgidd have called on his client to
discuss and to negotiate on such matters butfectehis client was never
approached to forward any clarification.

Ms Farrugia explained that Form 4.6.12

(i) laid down how the street lighting works had to beried out and required the
tenderer to endorse the form so as to bind hintgelbide by those
instructionsand

(i) requested the tenderer to submit a street liglmepgrt

Ms Farrugia remarked that the appellant submit#g@ Signed sheet of paper entitled
Form 4.6.12 but without any of the instructionsegivin Form 4.6.12 provided in the
tender document and (b) a street lighting repbfts. Farrugia explained that although
the tenderer had not submitted the form in theestpd format, which in itself was an
infringement with regard to administrative comptanthe evaluation committee
went on to check the street lighting report witiew to verifying whether the
information omitted in the form had, at least, bewtuded in the report under
review. Ms Farrugia stated that, on checking thees lighting report, the evaluation
committee found certain information missing as ¢attéd in Contracts letter datetl 6
January 2010 referred to earlier on. Ms Farrugidiomed that the evaluation
committee’s main concern was not that the appdaldiat not submit the form in the
format provided in the tender document but thatajgellants had not submitted all
the information that had been requested of them.



Ms Farrugia verified that the appellant had notagsed Form 4.6.12 in its original

submission but she stressed that the negotiategguoe requested the tenderers to
make a fresh and complete submission irrespectiwdat they had submitted in the
original offer, i.e. it did not involve adding up what they had originally submitted.

At that stage the PCAB examined the form 4.6.1stibmitted by the appellant
Company and as provided in the tender dossier.

Ms Farrugia pointed out that, contrary to whatdpeellant seemed to imply, the
negotiated procedure did not allow the evaluatimmmittee to negotiate with the
bidders during the tender evaluation process.

Dr Manicaro stated that the European Court of dagiCJ) made reference to what
was called ‘the material advantage test’ which méaat if the contracting authority
requested clarifications or additional informatighich did not prejudice the position
of the other tenderers then the contracting autharas duty bound to ask for that
information. He argued that, if the contractingherity would not seek clarifications
of this kind, then the contracting authority woeldd up disqualifying many tenders
to the detriment of competition and price.

The Chairman PCAB remarked that the kind of cleaifions that the evaluation
committee could ask for during the adjudicationgess was the same both in the case
of a normal call for tenders, as well as, in theecaf a negotiated procedure. He
added that the evaluation committee could not asildcuments and information that
should have been submitted by all tenderers iffitsigplace.

Dr Scicluna Cassar remarked that the submissidiooh 4.6.12 was a mandatory
requirement and that section 20.4 of the tendesido§page 20) laid down that:

“The tender will be rejected if it contains any nifazition, addition or
deletion to the tender documents not specifiednrodification issued by the
Central Government Authority, or if the tender do@nts are not filled in

properly.”

Dr Manicaro then moved on to the last shortcominag ted to the rejection of his
client’s offer and read out the reason given byGbetracts Department, i.e.:

“The following drawings were not provided: A3.1i(nag) Al.1a, Al.1b,
Al.2a, Al.2b, Al1.3a, A1.3b, Al.4a, Al.4b, A1.5&6AIA1.6, A3.1 (Section
through the road)”

Dr Manicaro did not contest the fact that, throaghoversight, these drawings were
not included in his client’s submission. He expéal that these drawings were
provided with the tendatossierand the tenderer had just to endorse them.

Dr Manicaro cited a European Court of Justice (E€a3e the Commission vs
Denmark (C243 in the 1993 European Commission Reptiich drew a distinction
between fundamental and non fundamental conditi@rdManicaro also referred to
another ECJ case (B211/02) where the ‘Court ot Fistance’ stated that the
Commission’s decision to reject the tender withiost seeking clarifications was



clearly disproportionate and, thus, initiated a ifeah error of assessment. He added
that the purpose of the pertinent directive waalltmw for unrestricted and
undistorted competition whereas it, sometimes haggethat the contracting
authority would end up with only one compliant teret out of four or six tenderers

Dr Scicluna Cassar remarked that, out of 21 drasyitige appellant Compnay
submitted only 8 and she pointed out that theseidgs were mandatory
requirements so much so that Form 4.6.11 (pg @d¢dthat Tenderers are to
include a signed copy of all tender drawings preddy the MGOZ and any other
drawings prepared by the TendererDr Scicluna Cassar stated that section 14.3
indicated that the tender must comprise a listuty dompleted documents, among
them, the ‘drawings’ referred to at section 148(pages 16 & 17).

Ms Farrugia argued that, irrespective of the fadioawhether the appellant Company
had submitted all the drawings in its original sugsion, if the tender were to be
awarded to the said appellant Company, the latteddvhave been bound only by the
8 drawings that it would have submitted and nothgy21 drawings provided as
requested in the tender document.

Dr Scicluna Cassar reiterated that:

0] with regard to the admissibility of the negotiapgdcedure, the appellant
should have raised his objection prior to taking pathis procedure - because
his participation meant that he had accepted thetraded procedure - and not
after taking part in the process and after haviegnbdisqualified due to non-
compliance;

(i) the financial statements submitted by the appellaane incomplete in such a
way that the “auditor’s report” and “the noteshe aaccounts” were omitted,
intentionally or not. Besides, the accounts werlg signed and
rubberstamped by the company secretary which didaustitute verification
by an independent auditor;

(i)  Form 4.6.12 was not submitted as requested and imgortantly, the
accompanying street lighting report did not covethee areas included in the
form provided in the tender document and henceaimetunted to a deletion
or alteration of the tender document; and

(iv)  only 8 out of 21 drawings had been submitted whernténderer was not at
liberty to omit any of these mandatory documents.

On his part Dr Grima maintained that once the tendere irregular then the
contracting authority had enough grounds to iretihie negotiated procedure and
therefore it acted correctly. He added that #melerer was not at liberty to alter the
tender document in any way or to refrain from subng information but, on the
contrary, the tenderer had to submit all mandatdgrmation and in the requested
form.

Dr Manicaro explained that his client was raisimgydbjection to the negotiated
procedure at this stage because his client thabhghtonce he was allowed to



participate in the negotiated procedure, then tigrsssion was in order as far as
regulations 49 to 52 were concerned. He addddibalient had expected the
contracting authority to consult him and to ask fomclarifications during the
negotiated procedure.

Dr Manicaro remarked that the accounts submitteldi®glient were the same set of
accounts that had been provided and accepted mectan with other calls for
tenders. Dr Manicaro claimed that his client'saots were verified by a certified
accountant as laid down in the tender documentgath referred to the press release
by the Ministry for Gozo stating that the biddersreznot obliged to deposit their
audited accounts at the Malta Financial Servicethéty. Dr Manicaro argued that
the company accounts were requested so as toasdek financial standing of the
company, however, there were other means to vériffinancial standing of a firm,
such as, through a bank statement or a letter fihenbank.

Dr Manicaro insisted that the street lighting reégad in fact been submitted but that
the contracting authority had failed to seek amyifitations from his client in this
regard. He considered the information requestedisnform and report as rather
basic and not fundamental.

Dr Manicaro did not contest the fact that throughosersight some of the drawing
had not been submitted but pointed out that altitlagvings had been submitted with
the original submission. Moreover, Dr Manicaro tn@med the pronouncements by
the ECJ (a) with regard to disproportionate actiorejecting a tender and (b) that in
the light of the principle of good administratidwias considered both practical and
necessary for the contracting authority to seetrmétion with a view to ensure
effective, genuine and undistorted competitiongiablic contracts. Dr Manicaro
alleged that the compliant tenderer (JPF Joint Menthad been awarded about 95%
of the contracts in Gozo — Dr Scicluna Cassar weteed to reject the insinuation that
there was some kind of bias in favour of the coarglienderer in the award of
tenders.

This Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 20.01.2010 and also through their verbal sggdoms presented during
the public hearing held on the 03.03.2010, hadabbgeto the decision taken
by the General Contracts Committee;

« having taken note of, amongst other things, thellgopt Company’s legal
representative’sa) reference to issues related to the admissilofity
negotiated procedure in this particular instanagwahether, in particular, the
negotiated procedure in question was resorted tngrof the grounds
mentioned in regulations 27, 30 (1), 31, 46, 60 &2dp) claim that the
Department of Contracts had informed his client thetender for the above-
mentioned contract had been ruled administratimely-compliant due to,
among other things, having submitted accountswiea¢ only stamped and
signed by a certified accountant) (emark that the accounts submitted by his
client were the same set of accounts that had jpeemded and accepted in
connection with other calls for tenderd) (nentioning of the European Court
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of Justice (ECJ) reference to what was calledtiagerial advantage test’
implying that if the contracting authority requestgarifications or additional
information which did not prejudice the positiontbé other tenderers then the
contracting authority was duty bound to ask fot theormation, €)

admittance that, through an oversight, drawingslese considered
mandatory in the tender dossier were not includdds client’s submission
and ) citation of a European Court of Justice (ECJedag Commission vs
Denmark (C243 in the 1993 European Commission Reptiich drew a
distinction between fundamental and non fundametadiitions and another
case (B211/02) where the Court of First Instanatedtthat the Commission’s
decision to reject the tender without first seelgtagifications was clearly
disproportionate and thus initiated a manifestresf@assessment;

* having taken noténter alia, of the contracting authority’s declaration that
it was untenable for the appellant Company to goesat this stage, whether
it was regular to go for the negotiated procedunemthe appellant Company
(1) was informed by a letter, dated 12 October 2@e8t by the Contracts
DepartmentZ) attended a meeting during which the negotiatedguure was
launched and explained) (participated in the negotiated procedure, thus
accepting its conditions, and) (only lodged an objection when the said
Company’s tender was disqualified during the negetl procedurep}
reference to the fact that whilst 4.1.2 (page afest that the tenderer has to
provide “.. Evidence of financial and economic standing in adance with
Article 50 of LN 177/2005 showing that the liqusbkats and access to credit
facilities are adequate for this contract, confimngy a financial statement for
the years 2005, 2006 and 2007 verified by a cediiccountant.”, in the
financial statements, as submitted by the appe@ampany, e.g. the 2005
financial statements, the appellant Company indatat the contents pages,
pages 1 to 33 but, in fact, submitted only pages21 thereby omitting,
intentionally or not, the ‘notes to the financitdtements’ and ‘the auditor’'s
report’ - adding that the same applied to the foi@rstatements presented for
2006 and 2007 cf remark wherein emphasis was placed on the fatt!le
submission of Form 4.6.12 was a mandatory requin¢@ed that section 20.4
of the tender dossier (page 20) laid down thafhe tender will be rejected if
it contains any modification, addition or deletitmthe tender documents not
specified in a modification issued by the Centra’/&nment Authority, or if
the tender documents are not filled in propérgnd d) remark that, out of 21
drawings, the appellant Company submitted onlyo#tphg out that these
drawings were mandatory requirements, so muchtab,;Form 4.6.1' (pg 64)
stated that Tenderers are to include a signed copy of all temblawings
provided by the MGOZ and any other drawings pregdrg the Tenderer.”

* having also taken note of the DG Contracts’ testiyn@hereinjnter alia, he
gave a thorough insight as to what prompted a megdtprocedure and the
‘modus operandi’ followed in this particular instan

« having noted DG Contracts’ remark wherein he carated a point raised by
the contracting authority’s legal advisor who amtieat if the appellant
Company wished to object to the negotiated proeedwhould have done so
prior to taking part and not after participatinglafter having its offer
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rejected, stating that tenderers who participatetie original tender were not
obliged to take part in the negotiated procedure;

* having heard JPF Joint Venture’s (an interestetypesues raised during the
hearing, particularly, those relating to the féettt@) since all the tenders
received were judged to have been irregular, thexesufficient ground to
move on to the negotiated proceduly),fbllowing the tenderers’ meeting,
one of the tenderers did not submit a bid, two ¢eexs submitted a tender but
both were, eventually, found, once again, hon-caanplvith one of them, the
appellant Company, lodging an appeal and the fauméh(his client) who had
submitted a regular tendec) he had checked with the Malta Financial
Services Authority (MFSA) but could not find thepgtiant Company’s
audited accounts for the 3 years requested iretiier document and)(the
appellant Company omitted the auditor’s report $ynp@cause the accounts
had not been audited,;

» having also heard the testimony given by the Cleasgn of the adjudication
board wherein, amongst other things, she statédahthe financial
statements the appellant Company had submitted mesenplete in the sense
that ‘the notes to the financial statements’ ahéd @uditor’s report’ were
missingandthe accounts were only stamped and signed bycitmuatant, )
following advice sought from the Contracts Departiméhe committee was
advised that the accounts required some sort dfoagion, implying an
audited set of accounts, (c) with regards to theestighting issue, albeit
Form 4.6.12 laid down how the street lighting wolniesl to be carried out and
required the tenderer to endorse the form so bmtbhimself to abide by
those instructions, as well as, requesting theetlemido submit a street lighting
report, yet, the appellant submitteldl & signed sheet of paper entitled ‘Form
4.6.12’ but without any of the instructions given'iForm 4.6.12’ provided in
the tender document ang) @ street lighting reportdf with regards to as to
why the adjudication board had found that the tegrdead not abided by the
contracting authority’s terms and conditions asifsepublished tender
dossierthe evaluation committee’s main concern was ndtttiteappellant
Company did not submit the form in the format pdad in the tender
document but that the appellants had not subméiiidte information that had
been requested of thene) €ontrary to what the appellant Company seemed to
imply, the negotiated procedure did not allow tlialeation committee to
negotiate with the bidders during the tender exalngrocess and)in the
case relating to the mandatory drawings that hdetsubmitted by tenderers,
irrespective of the fact that the appellant Compaaxy submitted all the
drawings in its original submission, if the tendere to be awarded to the
appellants, these would have been bound only b§ ttrawings that they
submitted and not by the 21 drawings provided gsested in the tender
document

reached the following conclusions, namely:
1. The PCAB feels that if the appellant Company hashefd to object to the

negotiated procedure, the same appellant Compawdhave done so the
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moment the negotiated procedure was launched arid tiee course of the
process when its offer had been rejected.

2. The PCAB feels that the ‘modus operandi’ followscdtle Contracts Department
in dealing with the ‘negotiated’ procedure was eotr

3. The PCAB opines that (a) an accountget, se could not certify that the
accounts gave a true and fair view of the finangitalation of the company but
that it was the auditor who could issue such ceatiion and (b) unless otherwise
instructed by or agreed upon with the contractuidparity, a financial statement
should always be submitted in its entirety in tame format as provided to
MFSA.

4. The PCAB cannot agree with the appellant Compastgement wherein it was
argued that the evaluation committee should nog¢ lgne into its financial
statements during the negotiated procedure becanse,a tenderer had qualified
to participate in the negotiated procedure, thaamhéhat the said Company had
already satisfied regulations 49 to 52. The PCgieas with the DG Contracts’
interpretation of the issue wherein the lattermkzd that tenderers who
participated in the original tender were not oldige take part in the negotiated
procedure and that the negotiated procedupeisse a new process.

5. The PCAB retains the examples provided by the dgopeCompany, in so far as
the clarification procedure to be followed is camezl, as not in line with the
spirit of the appeal discussed during this heaaimg) concludes that the kind of
clarifications that the evaluation committee coastt for during the adjudication
process is the same, both in the case of a nomidbc tenders, as well as, in the
case of a negotiated procedure, adding that tHeati@ committee could not
ask for documents and information that should hmeen submitted by all
tenderers in the first place, these being regaadadandatory.

6. The PCAB agrees with the adjudication board’s aasioh, namely that,
irrespective of the fact as to whether the appellompany had submitted all the
drawings in its original submission, if the tendere to be awarded to the said
appellant Company, the latter would have been bawmhgby the 8 drawings that
it would have submitted and not by the 21 drawimgwsided as requested in the
tender document

As a consequence of (1) to (6) above this Boamisfagainst the appellant Company.
In view of the above and in terms of the Public Cacts Regulations, 2005, this

Board recommends that the deposit submitted bgpipellants should not be
reimbursed.

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

14 March 2010
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