PUBLIC CONTRACTSAPPEALSBOARD
Case No. 185
M - 454/2009

Tender for the Supply and Maintenance of an Uninterrupted Power Supply
(UPS) System

The closing date for this call for tenders, whicaswpublished on 03.06.2009 for a
contracted estimated value of € 85,000 was 14.09.20

Six (6) different tenderers submitted their offers.

On 21.10.2009 MessfSonstant Power Solutions filed an objection against the
Department of Contracts’ decision to award the abmentioned tender to Messrs
Lexcorp Ltd.

The Public Contracts Appeals Board (PCAB) madefudrdAlfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Musa&spectively, acting as
members convened a public hearing on 12.02.208is6wniss this objection.

Constant Power Solutions

Mr Alexander German Representative

Dr Stephen Thake Legal Representative
Lexcorp Ltd

Mr George Gatt Managing Director

Malta I nformation Technology Agency (MITA)
Dr Pauline Debono Legal Representative

Adjudication Board

Mr Wayne Valentine Chairman
Ms Rosalyn Muscat Member
Eng. Martin Pizzuto Member

Department of Contracts
Mr Francis Attard Director General (Contracts)



After the Chairman’s brief introduction the appetlavas invited to explain the
motives of the objection.

Dr Stephen Thake, legal advisor to Constant Powairtins, the appellant Company,
explained that his client felt discriminated againghe way points were awarded, as
had been indicated in the reasoned letter of abjecdated 26 October 2009,
especially with regard to the following two aspec@mely that his client

(i) did not get points for providing extra goods/equgmta when it did
provide a sensor and batteries; and

(i)  lost points with regard to the set up of its busserganisation

Dr Thake argued that, albeit his client was the dull-time employee, he was
supported by two part-time employees who have beetering him service for the
past ten years. Dr Thake remarked that the siteeodrganisation did not necessarily
matter in this case because larger organisatigrsagf 40 employees, had a larger
number of clients which used up all their resourde®ot overstretching them too,
whereas a small set up with a few clients meanttheaowner could give his personal
attention to all of his clients’ needs. The app&lCompany’s legal advisor
submitted that his client, with the support of tpart-time employees, was in a
position to offer the service required in the tende

Dr Pauline Debono, representing MITA, observed:that

(a) the appellant was objecting on 7 out of 5ledatthat the tender was
adjudicated upon. As a consequence, she urgd@GAS to look at the
overall picture of the adjudication process, inahgdthe fact that six bidders
had participated in this call, so as to avoid hgardistorted picture of the
process; and

(b) the PCAB could not get into the whole adjutmaprocess with the
expertise, know-how and detail that that entailkdt is, the PCAB could not
substitute the adjudication board but it could auynsider whether (1) all the
bidders participated on the same level playingifaid (2) the process was
conducted in a fair and transparent manner. Yetgeded Dr Debono, the
PCAB could not go into how the points were awarttedach item since it
was not in a position to appreciate all the detéélshnical or otherwise, of the
entire process.

The Chairman PCAB intervened and begged to diffiecertain aspects raised by Dr
Debono at (b) above.

Dr Debono remarked that the evaluation criteriaenmrblished in the call for tenders
and that the tender was being evaluated on the éhthe ‘Most Economically
Advantageous Tender’ (MEAT) where the price elenveas allocated 45% of the
points and the other 55% were allocated to theappaf the tenderer to provide the
level of service requested and so forth. Dr Debsinessed that MITA requested
preventive maintenance on a 24x7 basis and thantirgpairs had to be solved
within 8 hours. She referred to page 5 of thedidation report and drew the



attention of the PCAB that the appellant scored\ath regard to his capacity to
deliver the service requested - 82 points as agtiasl45 of the recommended
tenderer - because of the following concerns:

(1) in terms of human resources the appellant offenexséif as the only
full-timer backed up by two employees already il+fine
employment elsewhere (one with Enemalta Corporati@r Debono
argued that the adjudication board was concernéa \@bether the
appellant could provide the level of service rege@s the tender
having only one full-time technician;

(i) the lack of experience on the part of the appeltaptroviding and
supportingsimilar systems; and

(i) the financial position of the appellant.

Dr Debono pointed out that, given that this wasralér which was being evaluated
on the ‘MEAT’ concept, the appellant was awardeghhmnarks for quoting the lowest
price, i.e. 437.62 points or 70 points more thardogp Ltd (368.01 points), the
recommended tenderer, and pointed out that withhilgl score the appellant ranked
second at the end of the adjudication process Ddbiono explained that the table
‘Resume’ of Marks’ incorporated the standing of bieder at Part 2, the service
requirements at Part 3 and the financial offeraat B, and that the table displaying
the distribution of marks was published in the smdbssier at page 17.

Mr Alexander German, representing Constant PowrtiSas, confirmed that he was
the only full-time technical person available rouhd clock whereas the other two
employees were part-timers.

The Chairman PCAB remarked that given that thereged value of the tender was
c. €96,000 over a five year period, from the badastteet and the profit and loss
account presented by the appellant, it appearbdrtdhat the appellant could handle
this contract. He also observed that under Pavh&h included financial stability,

the appellant scored 82 whereas the recommendddrisdored 145 and asked for an
explanation.

Mr Wayne Valentine, Chairman of the Evaluation Bhamder oath, gave the
following evidence:

o the estimated value of the tender was €96,000 gmré@sented the one-
time purchase of equipment worth €64,000 with s covering the
maintenance of the system;

o the appellant made a declaration in his submigsianhe had no security
with regard to his overdraft, provided his housenay of security and by
way of performance guarantee provided his par@aisipany as a joint
signatory. Mr Valentine added that the tender doent requested, though
not listed as one of the mandatory requirementh(ieal) at page 27 (3.3)
of the tender document, the submission of the edditcounts for the past
3 years whereas the appellant submitted his aceaunater his own



signature (unaudited). The adjudication boardnitddisqualify bidders
for not submitting audited accounts but only reduserks accordingly, in
this case 2 points were deducted, which issue whsamtested by the
appellant;

o the difference of 63 points under Part 2 betweeragipellant and the
recommended tenderer resulted from a number ottspe detailed in the
five-page document titled ‘Other Requirements’ @it to the
adjudication report. As an example Mr Valentinkened to the fact that
the appellant lost 20 points out of the 40 alloddite providing reference
sites for the following reasons: (a) appellanicated only 3 sites where
he provided and supported similar equipment, iertemalta Corporation
(DHR (administration) system not the core systerthefsame entity),
Betfair Ltd and a bank even though he suppliedt noti supported - such
equipment to various other sites. On the othedhhe other tenderers
provided 8 or 10 such sites. Mr Valentine and Bviark Pizzuto, member
of the adjudication board, although conceding thattender dossier did
not specify the number of reference sites requeytdthey argued that it
was in the interest of the tenderers to demonstinaie experience in this
field as that that would surely be to their advgetan a competitive
process. They added that the adjudication boaraaliévaluate the
references only in terms of the number submitteédatso in terms of
guality/capacity because the tender specified tesgtides being supported,
the system had to be greater than 25 KVA;

o he himself had collaborated on other projects withappellant, e.g. he
was the Chairman of the adjudication board wherGdman was
awarded the Enemalta Corporation tender, a claainNtm German
confirmed during the same public hearing.

The Chairman PCAB remarked that the main concethe@PCAB was to ensure that
the tendering process was fair and transparentcodgnued that, whilst the
contracting authority had every right to demanditaaithl comfort in terms of

financial standing and/or experience on the pathefbidders, yet, it would have been
better for the same authority to clearly specifgtstequirements in the tender
document rather than making open-ended request®anblish in the tender
document any ‘internal’ guidelines that would bediat adjudication stage. The
Chairman PCAB argued that contractors needed ta laxactly what the contracting
authority was after so as to determine if they thadcapacity to deliver the service at
the level required and thus avoid unnecessarydbsse and resources.

The Chairman PCAB then referred Mr Valentine togdgf the adjudication report
which, inter alia, read “.More importantly, Lexcorp has offered MITA an ebasl
and efficient service over the past yeassid asked whether that statement
represented a conditioning on the part of the adgaiidn board since the
recommended tenderer was well-known to the comtigetuthority. Mr Valentine
stated that there was no such conditioning on #neqgs the adjudication board and
added that:



a. the fact that Lexcorp Ltd provided a good servw®MTA was to its
advantage as much as it would have been to itdvhsgage had it
provided a poor service to MITA,;

b. Lexcorp Ltd had 14 UPS systems with MITA togeth&hwther systems, e.g.
at Public Health and Civil Aviation departmentsgan

c. apart from Lexcorp Ltd, MITA had also contracted #ervices of other firms
like Sirap Ltd and Elektra Ltd (at Mater Dei) baththem taking part in
this same tender being the subject of the sameahppe

Mr Valentine explained the ‘modus operandi’ of #tgudication board in the sense
that

a. two members made their assessment individuallytiael these individual
assessments were thoroughly discussed with thaeltbisrd member, Ing
Martin Pizzuto, an external engineer contractedbyA, to arrive at the final
marks agreed upon by all three board members and

b. the adjudication board did not evaluate a biddesughout and then moved on
to the next bidder but it evaluated all the tendeom each and every item at
the same time and so all bidders were accumulatizugxs progressively with
each and every item on the evaluation grid.

Mr Valentine remarked that the adjudication boadied out a lengthy process as
shown in the detailed tables attached to the report

Dr Thake observed that the difference betweengbemmended tenderer and his
client was of 7 marks and that, as a result, egemyt counted.

Mr Valentine explained that the adjudication boaas$ of the opinion that one full-
time person could not — and did not provide comfaniaintain a system of 3 UPSs
with a preventive maintenance schedule and urggyatins considering that a

i. person would inevitably be sick at some time oeotind, perhaps, even go
abroad and

ii. fault could take up to 12 hours of work to rectiyd that there were instances
when it took 3 persons to repair faults on sucgdaystems

Mr Valentine stated that the configuration requeéstevided for 3 UPSs, 2 in
operation and the other one as a sort of standsi/that, apart from standing in
cases of power failure, this equipment also fumettbas a voltage and frequency
regulator.

The Chairman of the adjudication board added tirebenchmark for resources was
10 points and that the appellant’s claim of havogy 9 points by being awarded 1
point was incorrect because the highest mark givelnis regard was 5 and that mark
was awarded to 3 bidders, among them Lexcorp latidfiered 3 to 5 personnel.



Mr Valentine further explained that the appellasdred 70 points more than the
recommended tenderer because he quoted the pic4H000 whereas the average
price quoted by the other bidders ranged betwegh @00 and € 96,000, which meant
that the points difference between the appelladtthe recommended tenderer in
terms of the other tender requirements, apart ttarprice, amounted to 77 points.

Following a question made by the PCAB, Mr Valentim@rmed those present that
he, together with Eng. Mark Pizzuto, was also imedlin the drawing up of the
tender document. The PCAB expressed general diseghat the officers who
compiled the tender document were the same offigaswere entrusted with the
adjudication of the tenders. The Chairman PCABamed that this adjudication
board appeared to have acted professionally agdad faith but having a situation
where one acted as judge and jury at the samewsseot ideal at all.

Dr Debono emphasised that since this was a conveetiginder it was up to the
bidders to present the best picture with regattieéo resources and capacity because
the adjudication board had the responsibility dreduty to award more points to
those tenderers that provided the required or, exeaeded, the peace of mind that
they could deliver the service up to the standacgiested.

On his part, Dr Thake remarked that the situatias such that the contracting
authority was adjudicating, by way of referencefirra which was already providing
it with its services. He added that one had to &&e into account that his client was
a small entity with a small workload - accordinglte references provided — and,
hence, it could cope adequately with its customdrsreas a larger entity with, say, 6
employees, but having a larger number of referencekl find it hard to cope with its
workload, it could in fact be overstretched.

Mr German remarked that, through experience, h&ay that one person would
cope with the maintenance of such UPSs.

Ing Pizzuto informed the hearing that the contragfiuthority had put a lot of
emphasis in the tender dossier that these UPSsrequeed for extremely critical
government departments and for the hospital and,camsequence, the contracting
authority was after a high level of comfort. He addhat when one took into
consideration the maintenance of such UPSs fronadhective point of view — not
from a preventive point of view — he was of theropn that one person could not
cope with any kind of fault that could develop. Rizzuto declared that he had a
working relationship with both the appellant and tacommended tenderer and that
if he were asked he would have advised the appeilatrto participate in this tender.
Mr Pizzuto remarked that the adjudication board loa&ed into the tendering
process in a holistic manner and not at any itepanticular. Dr Thake intervened to
observe that, in spite of all the stress laid ow katical this service was, the
adjudication board had allocated to it 10 pointsadll000 points. Mr Valentine
continued by explaining that in spite of the fdwttin case these UPSs failed MITA
had another back up, yet, it was also a fact thatng such instances, it would be
running at considerable risk.



This Board,

having noted that the appellants, in terms of tlmeasoned letter of objection’
dated 26.10.2009 and also through their verbal ssgdoms presented during
the public hearing held on the 12.02.2010, hadabbgeto the decision taken
by the General Contracts Committee;

having taken note of the fact that Constant Povaduit®ns, the appellant
Company (a) felt discriminated against in the wans were awarded, (b)
did not get points for providing extra goods/equgom when it did provide a
sensor and batteries, (c) lost points with regarithé set up of its business
organisation arguing that larger organisations oaprovide the same
personal service and (d) claimed that with the etpgf two part-time
employees, was in a position to offer the servezpiired in the tender;

having also considered the fact that Mr Germantwa®nly full-time employee
supported by two part-time employees who have bemtering him service
for the past ten years;

having also taken note of Dr Debono’s interventiwhich, inter alia,
highlighted the fact that (a) the appellant wasoting on 7 out of 51 criteria
that the tender was adjudicated upon, (b) six bgldad participated in this
call, (c) MITA requested preventive maintenancead#x7 basis and that
urgent repairs had to be solved within 8 hoursjr(d¢rms of human resources
the appellant offered himself as the only full-tmbacked up by two
employees already in full-time employment elsewl{eree with Enemalta
Corporation), an issue which caused concern tadfedication board, (e) the
appellant Company demonstrated lack of expertiggamiding and
supportingsimilar systems and (f) the appellant’s finanpiasition posed a
problem;

having heard Mr Valentine, Chairman of the Evaluat8oard (a) state that the
appellant made a declaration in his submissionhtedtad no security with
regard to his overdraft, provided his house by wiagecurity and by way of
performance guarantee provided his parents’ comparayjoint signatory, (b)
contend that the difference of 63 points under Pdx¢tween the appellant and
the recommended tenderer resulted from e.g. foreR0 points out of the 40
allocated for providing inferior reference sitesf just in amount of such size
but also in terms of quality/capacity because émelér specified that, besides
being supported, the system had to be greater2h#VA, (c) state that he
himself had collaborated on other projects withappellant, e.g. he was the
Chairman of the adjudication board when Mr Germas awarded the
Enemalta Corporation tender, a claim that Mr Gerewrfirmed during the
same public hearing, (d) explain tedus operandadopted by the
adjudication board, (e) argue that the adjudicaboard was of the opinion
that one full-time person could not maintain a egsbf 3 UPSs with a
preventive maintenance schedule and urgent repamsdering that a person
would inevitably be sick at some time or other grethaps, even go abroad
and a fault could take up to 12 hours of work ttife and that there were
instances when it took 3 persons to repair fauitsuch large systems, (f) also

7



argue that, with regards to resources, the apgilelaim of having lost 9
points by being awarded 1 point was incorrect a&paxplain that the
appellant scored 70 points more than the recomnuetesielerer because he
guoted the price of € 64,000 whereas the averdge guoted by the other
bidders ranged between € 89,000 and € 96,000, whé&znt that the points
difference between the appellant and the recomnuketastelerer in terms of
the other tender requirements, apart from the pag®unted to 77 points;

* having considered the fact that page 4 of the achtidn reportjnter alia, read

“... More importantly, Lexcorp has offered MITA an ebargland efficient
service over the past yearas well as the explanation given by Mr Valentine
in regard;

* having also heard Ing Pizzuto (a) state that timraoting authority had put a

lot of emphasis in the tender dossier that thes8dUiere required for
extremely critical government departments andtertospital and, as a
consequence, the contracting authority was afteglalevel of comfort, (b)
also state that when it took into considerationrtfantenance of such UPSs
from the corrective point of view — not from a peeative point of view — he
was of the opinion that one person could not cople any kind of fault that
could develop and (c) declare that if he were asieedould have advised the
appellant not to participate in this tender,

reached the following conclusions, namely:

1.

The PCAB feels that officers who compile tenderudnents should not be the
same officers who are entrusted with the adjudcadif the tenders;

The PCAB also feels that, especially within a MEé&dntext, it is up to the
bidder to present the best picture with regardi®®own resources and
capacity;

The PCAB opines that UPSs were required for extheoréical government
departments and for the hospital and, as a consegquthe contracting
authority was after a high level of comfort andieyi the circumstances, this
Board feels that the adjudication board was coirestaintaining that one
person with the back up support of two part-timeitsnot be able to cope
with any kind of fault that may develop.

The PCAB, whilst it argues that, albeit it is tthat the contracting authority
had every right to demand additional comfort imtgof financial standing
and/or experience on the part of the bidders,ityeipuld have been better for
the same authority to clearly specify such requaets in the tender
document;

The PCAB feels that tenderers needed to know gxexttht the contracting
authority was after so as to determine if they thedcapacity to deliver the
service at the level required and thus avoid urssary loss of time and
resources;



As a consequence of (1) to (5) above this Boawkfagainst the appellant Company.

In view of the above and in terms of the Public Cacts Regulations, 2005, this
Board feels that since the objection filed by ajgmlCompany was not lodged
capriciously, as a consequence, it recommendshbateposit submitted by the
appellants should be reimbursed.

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

11 March 2010



