PUBLIC CONTRACTSAPPEALSBOARD
Case No. 183
Advert No. CT/WSC/T/22/99; WSC/1119/2008

Tender for the Supply of DN 15 Class 2 Metersfor Potable Cold Water to Water
Services Corporation

The closing date for this call for tenders whiclkaswor a contracted estimated value
of € 6,270,000 was 26.05.2009.

Six (6) different tenderers submitted their offers.

On 29.10.200Messrslitron France (previously Actaris SAS) filed an attjen
against the decision by the Contracts Departméet béing informed by the latter
that their offer was disqualified for being foursthnically non-compliant.

The Public Contracts Appeals Board (PCAB) madefudrdAlfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Carmel Esipm, respectively, acting as
members convened a public hearing on 27.01.208is6wniss this objection.

Present for the hearing were:

Itron France (previously Actaris SAYS)

Mr Mathias Martin General Manager

Ms Muriel Dressen Legal Counsel

Mr Corrado Casorzo Product Manager

Mr Amirouche Bouhkari Director of Sales Meditanean

Attard Farm SuppliesLtd
Mr Joseph P Attard Managing Director
Mr Ricardo Guerra de Lanca Cordeiro

Water Services Corporation (WSC)
Ing Mark Perez

Adjudication Board

Ing Stephen Galea St John Chairman

Mr Anthony Camilleri Board Secretary
Ing Ronald Pace Evaluator

Ing Saviour Cini Evaluator

Department of Contracts
Mr Francis Attard Director General (Contracts)



After the Chairman’s brief introduction the appetl&€ompany was invited to explain
the motives of the objection. The parties agréeti the hearing will be held in
English so that the foreigners who attended theitngaould be able to follow the
proceedings.

Mr Mathias Martin, General Manager of Itron Frante, appellant Company,
explained that the Department of Contracts hadmnéal them that their bid was
considered technically non-compliant because ttlenieal specifications of the water
meter offered by Itron had Q3=2.5 cubic metresfitr B=400 or Q3=1.6 cubic
metre/hr and R=250 when Clause 2.1 of the terubifted that.. the meter shall
have a Permanent Flow Rate (Q3) = 1.0 cubic me#¢retp ...and, thus, it followed
that the meter offered was not up to the requdstedier technical specifications.

Mr Martin added that, on receipt of this explanatibis firm submitted full technical
documentation to the Department of Contracts whmmonstrated that the meter
offered by his firm in fact had a permanent floweraf 1 cubic metre per hr and since
that was the only reason for disqualification itswaasonable for one to expect to be
reinstated in the tendering process.

Mr Martin further explained that in their originslbmission they had furnished a
metrological certificate, which was internationalferred to as the ‘MID’, which
showed that the meter could function permanently@aibic metre per hr.

Eng. Stephen Galea St John, Chairman of the EvatuBbard, quoted the following
from clause 2.1 of the tender specifications antldmns:

“The meter shall have at least OIML R49-1:2006 GI&X operational
performance. The meter shall have a Permanent Rate (Q3) = 1.0m3/hr.
Moreover WSC is particularly interested in meteasihg a very low Q1, and
also a very low starting flow. In fact, meters imgva starting flow greater
than 1.2 litres / hour and a Q3/Q1 ratio less tl2G0 shall not be considered”

Mr Galea St John added that, in the original subimmsmade by Itron France, it was
indicated that the meter had a permanent flow(@8) of 1.6 or 2.5 cubic meters per
hour and that, for that reason only, the offer dodt be considered compliant. He
explained that:

(i) since consumers in Malta stored water in a rodf,tdre WSC was interested
in a minimum flow rate (Q1) because such metergwaecuratand

(ii) to achieve that level of accuracy, WSC specifigpauicular permanent flow
rate of Q3=1 wherein it made it clear that the W3 not interested in
higher flows as that would have meant problemswét flows.

Mr Martin stated that, whereas the contracting auityr specified the permanent flow
rate, it did not give the minimum flow rate. Hepéained that, in terms of metrology,
the European standard was M certificateand in that certificate there was the
permanent flow rate (Q3) and the minimum flow &4) and that if one had a
Q3=1.6 cubic metre per hr or 2.5 cubic metres pé¢nén it followed that the meter
was capable to work at 1 cubic metre per hour gsegted in the tender



specifications. To illustrate his point Mr Marxplained that it was like having a
car which could be driven at 100km/h and whicheFfare could also be driven at 50
km/h.

Regarding the minimum flow rate, Mr Martin remarkédt his firm had offered a
meter which had a minimum flow rate (Q1) of 6.2kl per hr and, as a result, it was
compliant with the technical specifications becans@larification 1, dated 30April
2009, the WSC had indicated a permanent flow @8 6f 1.0 cubic metre /h but in
Reply 2 it was indicated that ‘meters having a Q3/Q1 ratio of 250 or more shall be
preferred...” which represented a minimum flow rate of 4dgfhr but which was not
obligatory but “preferred”. Mr Martin further subtted that in clause 2.1 it was
indicated that “.. meters having a start flow greater that 1.2 littesghall not be
considered.” and claimed that the meter presented by Ifr@ance had a start flow
below 1.2 litres / hr and, as a consequence, ithattobligatory condition too.

Mr Galea St John, explained that the WSC wanteeram@anent flow rate of Q3=1
cubic metre/hr and that there was only one perntdtem rate, no more and no less.
He added that a higher permanent flow rate cougdgedise the minimum flow rate
which was defined as the ratio between the perntdlmenrate and the minimum
flow rate or PR value. Mr Galea St John statetlithvaas true that Itron France
submitted a meter having a permanent flow rate@®tlibic metres/hr or Q3=1.6 with
a ratio of 250 and which would equate to Q1=6.2%kthn turn, meant better
performance and more accurate minimum flow.

Mr Galea St John remarked that, at the objectiagestitron France had submitted
some declarations, including a graph, which werg useful, so much so that had
that graph been submitted with the original submorsthe Evaluation Board would
have considered the offer because it, actuallytpdiout that although the meter had
a Q3 which was greater than 1 cubic metre/hr &bt had a ratio (between the Q3
and the Q1) that could go down to a figure that aasptable to the WSC.

The Chairman PCAB remarked that the admissionttigaéxplanation given by Itron
France rendered its bid admissible seeprada facie an indication that the original
submission was technically compliant after all.

Mr Galea St John explained that, in the absentleeoflocument submitted at the
objection stage, the Evaluation Board could natlgaissume that the meter complied
with the given permanent flow rate.

Mr Martin intervened to remark that the contractaaghority specified the minimum
flow rate at 4 lites/hr in the tender documenttbieh in the clarification (Reply 2)
stated that it would ‘prefer’ that rate thus notking it compulsory and hence that
was not a criterion to be eliminated on. He adthatl that amounted to a change in
the criteria. Mr Martin claimed that tiMID certificate submitted by his firm in
respect of its product indicated a minimum flowerat 6.25 litres and a permanent
flow rate of 1.6 cubic metres/hr which meant timet tneter could have a permanent
flow rate of 1 cubic metre/hr and a minimum floweraf 6.25 litres and so it was
compliant with tender specifications.



The Chairman PCAB remarked that it appeared tothahthe documentation
submitted by Itron Franceat objection stage, iter @he closing date of tender, made
reference to established standards or recognis@tioages which did not amount to
clarifications as such.

Mr Galea St John explained thdiD specified a range of Q3s or permanent flow
rates, ie 1.0, 1.6 and 2.5, but Itron France subthiinly the 1.6 and the 2.5 while
omitting the 1.0.

Mr. Galea St John was asked by the PCAB whethiisastage the appellant
company were proposing any changes to the metmigsally submitted in their
tender or whether they were merely submitting exgti@ns in the form of
clarifications to which the witness replied thatal@mnges were being contemplated to
the meter as originally offered.

Mr Martin opined that, since no meter producer dauket the 1.0 cubic metres/hr
and the 4 litres/hr requirement, then WSC chanfedpecifications in the
clarification by inserting the term ‘preferred’ atidis did not insist on the
specifications which originally specified Q3/Qlicat

At this point Mr Martin queried whether the compligenderer had submitted an
MID certificate with his product indicating Q3=1Hia metre/hr and Q1=4 litre/hr or
if it sSimply submitted a declaration from the maaxtiirer.

Eng. Ronald Pace, member of the Evaluation Boafdrned to the tender declaration
of conformity and added that, besides the permadit@mtrate (Q3), the contracting
authority was very much interested in the minimlowfrate (Q1) because of the
local plumbing system. The Chairman PCAB intereeard made a general remark
in the sense that contracting authorities shoutdest solely on declarations in the
event that something went wrong but in the firsicel one had to seek comfort by
asking for technical standards - possibly inteoratlly recognised - to corroborate
declarations made.

Mr Galea St John declared that the meter presdmytéise compliant tenderer did not
have arMID certificate.

Mr Joseph Attard, Managing Director of AFS Ltd, smked that

(i) although his supplier could provide meters withaad®1.0, 1.6 and 2.5 he
submitted a meter with a Q3=1.0 as requested

(ii) the clarification did not alter the specificatiomgh regard to Q3 but only
clarified Qland

(ii)the meter had a chamber inside and the sm#ikechamber the more accurate
it was at low flows and that was why WSC was a@8~1.0 and not 1.6
or 2.5.

Mr Attard acknowledged that his firm had been syipg meters to the WSC in
recent years but pointed out that Actaris, whicls vaken over by Itron France, had
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also supplied meters to the WSC for a number ofsyaad so both suppliers were
known to the WSC, the contracting authority.

Mr Ricardo Guerra de Lanca Cordeiro, also actingpemalf of AFS Ltd, agreed with
Mr Martin that the durability of a product with @3©1.6 would cover the durability of
a product with a Q3=1.0 but added that, as indithieMID, the Q3 did not influence
only the durability of the product but it also hethearing on the accuracy of the
product. He also agreed that the current standalEdifope was th®lID, which came
into force in 2006, but added that the certificatleeady issued by British Standards
were still valid to bill water up to 2016. Mr Guarde Lanca Cordeiro remarked that,
after being manufactured, meters had to undergaindests and, in the case of Itron
France, the tests were carried out on a meter@athl.6. He argued that, if there
was an approval for a product with Q3=2.5, then wiag it necessary to have an
approval for a meter with Q3=1.6? He proceedebringing forth the same
argument in the case of a meter with Q3=1.

Mr Guerra de Lanca Cordeiro observed that the W&Cissued previous tenders for
meters with Q3=1.0 which had attracted a numbeooipliant tenderers whereas in
this case only one tenderer complied with Q3=1.

Mr Galea St John reiterated that with the inforerasubmitted, following the
lodgement of the objection, he had no problem twsicter further the product
submitted by Itron France. However, on the infaiorainitially submitted, he would
have had to make certain dangerous assumptionsaitth he would have felt
uncomfortable. He declared that the meter preddnteappellant Company remained
the same throughout the whole process and thatamifional information was
supplied after the closing date of tender.

Mr Martin maintained that the clarifications subi@dt at a later stage did not alter the
MID certificate provided in the original submissidvr Martin agreed that the British
Standard certificate was still valid to bill watart noted that the one provided by
AFS Ltd showed that the meter had a Q1 of 7.5dlitder and a Q3 of 1.0 cubic
metres/hr which rendered the Itron France meteeraompliant. Mr Martin

concluded that the metrological performance ofrtie¢er had to be permanently
marked on it and that, in the case of the comphagiter, the markings would read
Q3=1.0 and Q1=7.5 and not Q1=4.0 as per declaration

Mr Galea St John, under oath, gave the followingewce:

» over the years the WSC has been testing varioes typmeters and that the
brands presented by the appellant Company andebgotmpliant tenderer had
been found to perform welgnd

* inthis case, the compliant tenderer had submélietthe information required in
the original submission whereas the appellant Complad not give all the
information in the initial submission but submittedditional information at
objection stage.

Referring to Clause 1.1, Mr Martin alleged that theter presented by AFS Ltd was
not compliant and called for the rejection of tekative bid whereas, on the other
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hand, Mr Guerra de Lanca Cordeiro argued that tvaseno conflict with the
standards mentioned at clause 1.1.

Mr Marco Perez, an engineer representing the WS&lirad the PCAB that the tender
specifications were designed to attract as mangdogdas possible and that it was
surprising that there was only one compliant teedeMr Perez remarked that the
Evaluation Board was justified in discarding Itderance’s offer on the information
initially submitted, adding that other aspects twtde taken into account, such as the
endurance test — which did not form part of theeotipn — because the results of the
endurance test on a meter with a Q3=1.6 could edtansposed to a meter with a
Q3=1.0.

Mr Martin concluded that during the meeting he badn making reference only to
official documents, such as tMID certificate issued by a third party and recognised
throughout the EU.

This Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 05.11.2009 and also through their verbal ssgdoms presented during
the public hearing held on the 27.01.2010, hadabbgeto the decision taken
by the General Contracts Committee;

« having taken note of the fact that the appellanh@any’s bid was considered
technically non-compliant because the technicatifipations of the water
meter offered by Itron had Q3=2.5 cubic metresfa B=400 or Q3=1.6
cubic metre/hr and R=250 when Clause 2.1 of théelespecified that. the
meter shall have a Permanent Flow Rate (Q3) = Llficmetre per hr ...
and, thus, it followed that the meter offered wassidered by the Evaluation
Board not up to the requested tender technicalifsmons;

* having also taken note of the fact that the appelmmpany argued thad)(the
meter offered bytron France in fact, had a permanent flow rate of 1 cubic
metre per hr,k) in their original submission they had furnishechetrological
certificate, which was internationally referreda®the ‘MID’, which showed
that the meter could function permanently at 1 cubetre per hr,d) whereas
the contracting authority specified the permanknw trate, it did not give the
minimum flow rate, d) in terms of metrology, the European standard thias
MID certificateand in that certificate there was the permanemt fiate (Q3)
and the minimum flow rate (Q1) and that if one Ba@3=1.6 cubic metre per
hr or 2.5 cubic metres per hr then it followed tthet meter was capable to
work at 1 cubic metre per hour as requested inehéer specificationse) in
Clarification 1, dated 3DApril 2009, the WSC had indicated a permanent
flow rate (Q3) of 1.0 cubic metre /h but in Replit &as indicated that “..
meters having a Q3/Q1 ratio of 250 or more shalpbeferred...” which
represented a minimum flow rate of 4 litres/hr Wwhich was not obligatory
but “preferred”, {) in clause 2.1 it was indicated that “meters having a start
flow greater that 1.2 litres/hr shall not be coreidd..” and claimed that the
meter presented by Itron France had a start fldavbé.2 litres / hr and, as a
consequence, it met that obligatory condition tod @) the clarifications



submitted at a later stage did not alterNHB certificate provided in the
original submission;

* having heard the Chairman of the Evaluation Botateghat &) in their
original submission the appellant Company had eteid that the meter had a
permanent flow rate (Q3) of 1.6 or 2.5 cubic mepanshour and thabj for
the reason mentioned in (a) only, the offer coudthbe considered compliant
and that the WSC was not interested in higher flagvthat would have meant
problems at lower flowsc] the WSC wanted a permanent flow rate of Q3=1
cubic metre/hr and that there was only one perntdteen rate, no more and
no less, (dMID specified a range of Q3s or permanent flow raee$,0, 1.6
and 2.5, but Itron France submitted only the 16 tie 2.5 while omitting the
1.0 and (e) over the years, the WSC has beendestiious types of meters
and that the brands presented by the appellant @oyrgnd by the compliant
tenderer had been found to perform well;

» having also heard Mr Galea Saint John state thedsttrue that Itron France
submitted a meter having a permanent flow rate®tibic metres/hr or
Q3=1.6 with a ratio of 250 and which would equat€i=6.25 which, in turn,
meant better performance and more accurate miniftowm

* having also heard the Chairman of the Evaluatioar8oemark that, at the
objection stage, Itron France had submitted sorokudgions, including a
graph, which were very useful, so much so thatthatigraph been submitted
with the original submission the Evaluation Boariwd have considered the
offer because it pointed out that although the mete a Q3 which was
greater than 1 cubic metre/hr, actually it hadt@ r@etween the Q3 and the
Q1) that could go down to a figure that was acdsptto the WSC,;

* having deliberated on the fact that, through thal&&ation Board’s Chairman’s
own admission, in the absence of the document stdurat the objection
stage, the Evaluation Board could not safely assinatethe meter complied
with the given permanent flow rate;

* having taken cognizance of Mr Martin’s query asvteether the compliant
tenderer had submitted an MID certificate withpiteduct indicating Q3=1
cubic metre/hr and Q1=4 litre/hr or if it had simglubmitted a declaration
from the manufacturer;

* having heard Mr Galea St John declare that thermpetsented by the
compliant tenderer did not have BD certificate;

* having considered Mr Attard’s (AFS Ltd) remarkscldeations and
observations;

* having also deliberated on Mr Guerra de Lanca @oods intervention during
the public hearing;



* having reflected on (a) the appellant Company’'sasgntative’s allegation that
the meter presented by AFS Ltd was not compliailing for the rejection of
the relative bid;

 having also reflected on a doubt cast as a resstatements made during the
hearing as regards the possibility that the tesdbmitted by Messrs AFS Ltd
might have not included all the certificates thar@requested as mandatory
in the tender specifications;

* having also taken note of Ing Perez’s remark wineneiassured the PCAB that
the tender specifications were designed to ataschany bidders as possible
and that it was surprising that there was only @mapliant tenderer

reached the following conclusions, namely:

1. The PCAB feels that, in the light of the admissmade by the Chairman of
the Evaluation Board that the explanation giverntimn France subsequent to
the submission of its offer rendered the said Comisebid admissible, all
seemed to bgyrima facie an indication that the original submission wat no
technically non-compliant after all.

This Board cannot ignore the fact that, in his ¢toding remarks during the
hearing, the Chairman of the Evaluation Board

a. reiterated that, as a result of the informatiomsitied to the said
Board, by the now the appellant Company, followting lodgement of
the objection, he, personally, had no problem twsater further the
product submitted by Itron France

b. declared that the meter presented by the app&lampany remained
the same throughout the whole process and thataatditional
information was supplied after the closing datéeoider

This Board considers that (a) and (b) mentionetienprevious paragraph
render the conclusions reached by the EvaluatiardBas having been
reached in a considerable hasty manner.

2. The PCAB opines that the fact that (i) the claations submitted by the
appellants at a later stage did not alter\thB certificate - an internationally
approved standard - provided in the original sukrars is proof enough that
the appellants’ intentions were the same througtimitendering /
adjudication procesand (ii) the Chairman of the Evaluation Board claimed
that he has no objection with stating that, follogvreceipt of these supporting
documents, he would have had no qualms in accefitengppellants’ offer,
provides this Board with sufficient proof that tyepellant Company’s claim
was justified.

3. The PCAB feels that the appellant Company’s reprtesee was more
convincing in his argument when, during the hearihg issue of submission
of theMID certificate arose.



4. The PCAB feels that, for fairness sake, the EvadunaBoard should re-
examine the tender as originally submitted by Me#$tS Ltd in order to
establish whether the certificates which were diste mandatory in the tender
specifications were actually submitted by the sardlerer.

As a consequence of (1) to (4) above this Boauwkfin favour of the appellant
Company and decides that the appellant Companigs siiould be reintegrated in
the process and analysed further.

In view of the above and in terms of the Public Cacts Regulations, 2005, this
Board recommends that the deposit submitted bgppellants should be reimbursed.

Alfred R Triganza Anthony Pavia Carmel J E#joos
Chairman Member Member

11 February 2010



