PUBLIC CONTRACTS APPEALS BOARD

Case No. 164

Advert No. 251/2008 — CT/2608/2008
Tender for Developing Leaders for Change and Innovigon in Tourism Business
Development and CPD for Tourism Senior Management.

A meeting was held at the PCAB meeting hall at Brepartment of Contracts on
Friday, 18 September at 08.45 on the specific subject of atimissibility or
otherwise of the objections filed Ify Dr Norval Desira LL.D. on behalf of Logos
Societa Cooperativa and (ii) Dr Luigi A Sansone LLD. on behalf of Misco
Outlook Consortium.
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At the start of the meeting Mr. Anthony Pavia imfead all present that Mr. Triganza,
the Chairman of the PCAB had advised him that as/é® indisposed he would not
be present to chair the meeting and he had askeddtake the Chair in his stead.
All interested parties did not find any objectiar the hearing to be chaired by Mr
Pavia.

In his introductory speech the Acting Chairman eaged that the sole purpose of
this meeting was specifically to discuss the issuadmissibility or otherwise of the
objections filed by the appellants and not the gdsuthat lead to the discarding of
their bids. He said that in spite of the fact tR&tAB had already examined the issue
and formed an opinion and carried out the necessargultations, for transparency’s
sake, it was decided to hold this preliminary sgtto hear also the opinion of all the
parties involved for this purpose he assured ttexaested parties that the Board would
be keeping an open mind..

Dr Norval Desira, legal representative of Logosi8@acCooperativa (Logos), started
by making reference to letter dated 25 Februar@2Bat was sent by the Department
of Contracts to his clients. He said that he wesuiming that a similar letter was also
sent to all other participating tenderers. Hel $hat in the introduction of this letter

it was stated that:

Thank you for participating in the abovementionedder, however |
regret to inform you that this open tender procedhas been cancelled.

He claimed that in previous tenders such lettexemnstarted with such a statement,
that is, the tender procedure has been cancell@ad his clients could not interpret
this to mean otherwise — that the tender proceda® totally cancelled and that it
was going to stop there. The lawyer acknowledgeat the tenderers were also
informed that they could appeal to this decisiohtmiargued that the drafting of the
letter indicated that they could have objectedhi® decision regarding cancellation
and not the discarding of their tenders. Subseduene of the participating tenderers
appealed and it appeared that the Director of @otgrdid not raise the issue of
cancellation, proceeded with the appeal and thelkpw's objection was upheld by
the PCAB.

Dr Desira said that on 31 July 2009 the DirectoCohtracts issued another letter as
he was obliged to do by law but in this instancenscious of the mistake or

misinformation or confusion created in the firdtde the wording usually used when
tenderer/s was/were disqualified was used, namely:

‘You are hereby being notified that in terms of W&a 82, Part Xl of
Legal Notice No 177 Public Contracts Regulation®20the General
Contracts Committee has recommended that unless ohigction is
received the financial proposals (prices) relatite the tender which
qualified for this stage are to be opened on Thaysg' August 2009 after
12.00 p.m. at the Committee Room of the ContraefmaBment.

However, your tender is not among the selected sire it has been
adjudicated as administratively non-compliant ....’



In this letter they were also informed that theyldoobject to this decision. He said
that Regulation 82 (4) of the Public Contracts Ratjons inter alia specified that
‘the affected tenderer and any person having orrgaviad an interest...could
submit a complaintand therefore, his clientshaving had an interestacted
accordingly.

Here, Mr Pavia intervened by stating that the boheontention was whether, after
already having been given a period of 10 calendsssdn which to appeal, any
tenderer or any other interested party could bergianother opportunity of four
working days to file an objection.

Dr Desira explained that once in the first letteyt were informed that the tender had
been cancelled they could only appeal againstdbaision. He alleged that in the
first appeal the reason of cancellation of tendes wever raised. Logos’s lawyer
maintained that it was only in this instance tharé was the right of appeal to the
discarding of tenders. It was sustained that whentirector of Contracts decided to
cancel, the tendering procedure was terminated. edewy following the PCAB'’s
decision, whereby it recommended that EMCS Consortbe re-admitted in this
open tender procedure for further evaluation, tireddor of Contracts, evidently, had
re-activated the tendering process. Subsequethidy tenderers who have had an
interest submitted their complaint.

During the proceedings, when the PCAB asked why thid not file an objection
after the receipt of letter dated 25 February 2@ Desira replied that it was the
prerogative of the Director of Contracts to cartbel tender and, in his opinion, they
could only appeal against that decision.

Dr Luigi A Sansone, legal representative of Mark&elligence Services Co Ltd
(MISCO), concurred with the arguments brought fadvay Dr Norval Desira. The
lawyer sustained that it was clear that the ledfdhe 25 February 2009 referred to a
decision of cancellation of the tender procedure @rat the participating tenderers
were informed that the tender was being termindtiedsaid that when tenderers were
asked If you intend to object to this decisiothe Director of Contracts was referring
to the cancellation of the tender procedure. DrsBae argued that, when the appeal
by one of the parties was upheld by the PCAB anddmaitted in the evaluation
process, the tendering process was automaticafctreated. He sustained that the
letter of the 31 July 2009 received by his cliemgs the first communication that
entitled them to appeal against the decision ferdiscarding of their offer and on the
basis of the fact that theyave had an interestn obtaining this particular contract,
his clients decided to appeal.

Dr Sansone contended that the argument raised bRdla on behalf of EMCS
Consortium in his written submission that theitdeof complaint was irregular since
it was addressed to the PCAB instead of the Diremft@Contracts was frivolous. He
said that Regulation 82 (4) specified tha& complaint by the affected tenderer and
any person having or having had an interest in ohbitg a particular public
contracts must reach the Department of Contraetsd also stipulated that such
complaint must be accompanied by a deposit. Hataiaed that their complaint was
valid, considering the fact that (i) their lettgas acknowledged as being received at



the Registry of the Department of Contracts ang i(iwas accompanied by the
appropriate deposit.

At this point, Dr Desira intervened by claiming tttiae party that was objecting to the
filing of their complaint had noldcusstandi’ in this appeal because their complaint
was filed in terms of Regulation 82, that is, aftex evaluation of the second package
and not Regulation 83, that is, at award stagesai@ that EMCS Consortium, being
the participating tenderer that has qualified fa tinal stage, would be considered as
having an interest only after the opening of thed Package. It was explained that
the difference between Regulations 82 and 83 w#seiprocedure for the submission
of the appeal, whereby under the former, a comptonld be filed by any tenderer
whose tender was discarded at any stage of theré&@epRackage Procedure, while
under the latter, an objection could be filed by éenderer whose offer reached the
final stage of the award procedure. As a consemgjeihe remaining participating
tenderers including the tenderer to whom the cohtwaould be recommended for
award would have an interest only after the operohghe Third Package. He
contended that the after the first or second paekiag issue would be solely between
the discarded tenderer/s and the Director of Cot#raHe pointed out that in this case
the Director of Contracts did not raise any complain the appeals submitted by
Logos and Misco. Dr Desira sustained that thewishnot look at the procedure in a
rigid manner. He claimed that the Director of Cants was the only person who
could stand up, declare that he had made a misthke he communicated the right
of appeal and as a consequence would withdraw dlagivie letter. Alternatively,
although he had his doubts, the PCAB could raiseéeanofficio’ on the matter.
However, he was certain that the party that wasimgathe objection had ndocus
standi in this appeal.

Dr Sansone added that if the objecting party wamggdo argue on points of
procedure that were so frivolous, they would beigalal to point out that EMCS
Consortium, that was insisting on the opening ef plackages in its favour, was an
entity that legally did not exist.

Dr Adrian Delia, Legal Representative of EMCS Catiam, said that he was trying

to limit himself to legal matters rather than téeghtions or to frivolous issues. He
sustained that the most important document thatseebe analysed was the PCAB’s
decision of the 28 April 2009 wherein it was stattieat:

‘As a consequence of (1) to (5) above, this Boardsfin favour of the
appellant Company and recommends that the tenderee-admitted in this
open tender procedure ...".

Dr Delia claimed that this decision was issuedhgyhighest body in the procedure of
the public contracts appeals. The lawyer said, tféér hearing the appeal filed by
one of the three discarded tenderers (EMCS Consoytithe PCAB decided that the
appellant party should be re-admitted in the tendeprocess. He insisted that the
right of appeal was given by law and not as sthieBr Desira that this was given by
Director of Contracts. EMCS Consortium’s legalresentative said that his clients
had appealed from the decision for discarding eirttender in terms of law and the
PCAB had issued the relevant decision.



He did not agree with the appellant parties’ opinthat they could not appeal
following the Director of Contracts’ decision tonczl the tender. Dr Delia sustained
that the Director of Contracts made a mistake whengave the tenderers whose
tenders had already been discarded another chamgpeéal. He said that the appeals
procedure was stipulated in the Public ContractguReions. It was emphasised that
the Director of Contracts had originally canceltb@ tender procedure because all
three participating tenderers were disqualifiece etplained that, in the letters of the
25 February 2009 the Director of Contacts inforraadh tenderer separately (i) about
the reasons for the discarding of their respedgwelers and (ii) that they could object
to the decision regarding their disqualificationAll three tenderers had the
opportunity to appeal against this decision in teohthe regulations but two of them
chose not to file an objection. The PCAB hearddbmplaint submitted by the other
participating tenderer and decided to re-admit shel tenderer into the evaluation
procedure. He said that, if a right of appeal texisat this stage the other parties
could only appeal against the decision regardireg dpening of his client’s third
envelope by indicating the reasons why it shoultl b opened and not appealing
from a decision that was taken in February regardive disqualification of their
tenders. He said that it never happened before dfter going through a whole
process, including a PCAB’s decision, a requestiwase to start afresh.

With regard to the issue dbtus standi’ Dr Delia said that he could not understand
how Dr Desira arrived at the conclusion that hieentk had no locus standi’
considering the fact that they had arrived at gestahen their Third Envelope was
going to be opened and a decision was subsequahkéy not to open it.

Dr Delia said that if there was a mistake in theetesent by the Director of Contracts
to the participating tenderers, it was made whemfaged them to appeal from the
decision, which ironically was made in the Erratar@e dated 31 July 2009 whereby
those involved were informed that an official oltiees had to be filed against a
deposit €17.000 (not as previously notified €34)00Blowever, Dr Delia said that
such a mistake provided neither rights nor appbatsause a right of appeal was
provided by law and not by what was stated by thredor of Contracts. He claimed
that the basis of their appeal was this letter beegreviously the other parties never
stated that the other tenderer who was re-admigetie PCAB should not have been
re-instated. Dr Delia said that from the documgmmapresented and from today’s
submissions, it appeared that the appellants wateng that their right of appeal
started from here. He emphasised that from a lpgait of view, a right of appeal
was provided by the law and not by what was sthyjetthe Director of Contracts.

During these proceeding Mr Francis Attard, Direc@eneral (Contracts) and Mr
Francis Albani, Chairman of the Evaluation Comneitteok the witness stand and
gave their testimony under oath.

On cross examination by the PCAB Mr Francis Attdddtector General Contracts,
explained that around February 2009 none of thersffeceived for this tender was
found to be fully compliant with the tender condiits. He claimed that in the
prevailing circumstances they had no alternativietbwcancel the tender. Mr Attard
said that this decision was published and confirthetla letter was sent to all parties
concerned informing them of their right to objeatthat decision. He said that only
one objection was received, which was upheld byREGAB. In its decision the



Appeals Board recommended that the tenderer (EM@&@tium) be re-admitted in
the tendering procedure. The Director General (Goig) said that the Evaluation
Committee was obliged to evaluate that offer. Idel ghat they had to await the
outcome of this exercise because there was no mgjear#éhat the tender was going to
be found fully compliant considering the fact tieee participating tenderers were
disqualified at an early stage. However, in actael, after concluding its evaluation,
the Evaluation Board drew a fresh report to the é&nContracts Committee,
wherein it was indicated that this offer was techtly fully compliant while the
offers of the other two tenderers were not compliand therefore recommended the
opening of the 8 Package of the EMCS Consortium,.

In reply to a specific question by the PCAB thenggs said that he did not think that
the Evaluation Board had evaluated the other temsleoffers again.

Continuing, Mr Attard said that after publishinggethew recommendations, they gave
the tenderers whose offer was discarded the righappeal from that decision.
Replying to another question by the Appeals Botrd,witness said that the right of
appeal was provided in terms of Regulation 82 ef Rublic Contracts Regulations,
wherein it was specified that any bidder that wesj@hlified had a right to appeal
from that decision.

Here, his attention was drawn by the PCAB thatat stage none of the tenderers
was being disqualified. Mr Attard responded bytistathat when they were stating

that one out of three tenders was fully complidhgn, the other two were being
disqualified. However the PCAB pointed out that tther two tenderers had already
been disqualified and therefore he thought thahait stage only the bidder who was
re-instated in the evaluation process could filobjection, obviously, if found to be

not fully compliant. Dr Delia intervened by stagithat only one bidder could be

disqualified at that stage.

Dr Desira responded by stating that the PCAB'’s glexi did not affect the other
participating tenderers because the juridical i@ahip was between the Director of
Contracts and each patrticipating tender individuallo substantiate his argument,
Dr Desira said that they were not even a party MiC5 Consortium’s appeal. He
added that considering the fact that the DirecfoContracts had testified that the
decision concerned the cancellation of the tertiesy could only appeal against that
decision and not the discarding of their tendererdithe PCAB drew his attention
that the tender was cancelled as a consequenceeofatt that the offers of all
participating tenderer were discarded. However, Desira reiterated that,
independently from the consequence, the tenderogedure was cancelled. On the
other hand, Dr Delia insisted that it had beenl#istaed that the tender was cancelled
due to the fact that all three bids were not fotmtle compliant. He said that on 25
February 2009 all participating tenderers werermid of the reasons why they were
disqualified and therefore if they wanted to beadenitted in the evaluation process
they could have appealed from that decision.

Continuing, Dr Desira insisted that once the tenslas cancelled they could only
appeal against that decision. He said that imopigion the Appeals Board made a
mistake because first it had to consider whetherdgrcision to cancel the tender was
correct or not and such findings should have besh @f its decision. Dr Desira



insisted that, in case of disqualification, Regolat82 did not provide that other
participating tenderer had or should be considesetaving an interest. He sustained
that a participating tenderer was to be considesetaving an interest only at award
stage. The lawyer, to substantiate his argurtiettitat that stage they had nhoacus
standi’, said that they were not even notified about §ygeal. He argued that after
the PCAB’s decision, the Director of Contracts In@activated the tendering process
and as a consequence even the right of appeal avag te-activated. Dr Desira
claimed that the right of appeal started from th@mant the process was re-activated
because, when the tender was re-activated, theeggdtad to start again from that
moment they were disqualified.

Dr Delia said that the regulations did not perrist He said that the appellants did
not state why they did not appeal after the recaifpetter dated 25 February 2009 and
which article in the Public Contracts Regulatioreympitted that a tenderer could
appeal twice from the same reason of disqualificati He contended that the
appellants were not disqualified in the second estéafter the PCAB’s decision)
because they had already been disqualified duheditst evaluation. He insisted that
after the PCAB’s decision only one tenderer rendimethe process. He said that
although in the introduction of letter dated 25 fiegloy 2009 they were informed that
the ‘open tender procedure has been cancelledhensame letter they were also
given the reason for the discarding of their offensl the opportunity to object to this
decision. He insisted that a tenderer had a taghppeal from the same decision only
once.

When the PCAB asked Mr Attard for his commentstasé arguments, it was stated
that, in his opinion, every time a decision wasetakegarding the discarding of any
particular tender, the affected tender should berga right to appeal. He said that in
this case the decision to disqualify was takendwtbat is, in February and in July,
and therefore every time a decision was takenatfected tenderers were given the
right to appeal. He explained that after the PGA@ecision, the tendering procedure
was re-activated and the Evaluation Committee stibdhia fresh report wherein it
was stated that one tenderer was fully compliant e other two were not. Mr
Attard sustained that the right of appeal was apple again on the basis of this
decision.

Dr Desira intervened by stating that after the Etive of Contracts’ decision to cancel
the tender there was an appeal which was upheld candequently the tender
procedure was re-activated. He said that there wmsther evaluation and
subsequently they gave the right of appeal to éagty. Here, Dr Delia insisted that
it should be established whether there had beereaaluation of all tenders.

At this point, replying to a specific question etPCAB, Mr Attard said that it was

the Evaluation Board that could confirm or otheenifsthe bids of all tenderers were
re-examined. However, he added that the secomanreendation was different from

the first in the sense that whilst in the first ogpall tenders were found to be not
compliant, in the latter report it was stated thae bidder was compliant and the
other two were not.

When asked by the PCAB about the fact that in ¢kted of the 25 February 2009 the
reasons why tenders were not compliant appearéeé secondary to cancellation of



tender, Mr Attard acknowledged that they might henaduded the conclusion before
indicating the detalils.

On cross examination by Dr Norval Desira, Mr Adtateclared that in their letter
dated 25 February 2009 the right of appeal wasngiwéerms of Regulation 83 (final
award or cancellation) and not Regulation 82 (disqalification). In fact he
confirmed that the period within which tendererseveequested to file their appeal
was more than the four working days stipulated uridéer regulation. It was
established EMCS Consortium had filed their appétar more than 4 working days.

On taking the witness stand, Mr Francis Albani, i@fason of the Evaluation
Committee was cross examination by the PCAB. Héfitx$ that they did not re-
examine the offers of the appellants because aicgptd the PCAB’s decision they
had to examine only the offer of the tenderer whas we-admitted in the procedure
for further evaluation, namely that of EMCS Consort.

In his concluding remarks, Dr Desira said that frtme testimony given by the
Director of Contracts it had been established ithéis letter of the 25 February 2009
the participating tenderers were given the right appeal against the decision
concerning the cancellation of tender and not trsguglification of tenderers as
EMCS Consortium’s legal representative was allegifiggis was due to the fact that
the tenderers were requested to file their objactip noon of Monday ® March
2009 which was the period of ten calendar daysiwivhich they had to file their
objection in terms of Regulations 83, that is, ase& of award or cancellation of
tenders. It was remarked that this period was nttwae the 4 working days allowed
for filing a complaint under Regulation 82 (4) fttre discarding of any particular
tender.

Dr Desira reiterated that, at the moment the tetdel been cancelled, the tender
procedure was terminated and so they had to fallmse instructions. He said that

his clients did not havddcus standi’ in EMCS Consortium’s appeal because their
juridical relationship was solely with the Directof Contracts and not with other

participating tenderers.

Dr Desira emphasised that the PCAB did not deciie¢he Director of Contracts’
decision regarding the cancellation of tender huttlee disqualification of EMCS
Consortium’s tender. It was also stated that aftelPCAB'’s decision, the Director of
Contracts decided to re-activate the tender proeess referred the file to the
Evaluation Committee to continue with the evaluatiorocess because the three
participating tenderers were found to be non-coamplat an early stage of evaluation
of Package Two. The lawyer said that they didexgiect the Evaluation Committee
to re-evaluate their tender once a decision hahdyr been taken on their bid, but he
insisted that their bids were still an integraltparthe process.

Dr Desira argued that once (i) the process wastigaded (ii) the evaluation process
of Package Two was concluded and (ii) the EvalnaBoard drew up a fresh report
with its final recommendations, then the DirectbiContracts was obliged by law to
inform his clients about the decision regarding dinecarding of their tender and to
give all disqualified tenderers the right to appeaim that decision. The lawyer said
that his client, having that right, filed an appaghinst the discarding of their tender.



Dr Desira maintained that Dr Delia’s argument tlifatheir appeal would be upheld,
the fourth tenderer would have a right to file dneotappeal did not apply.

Here, Mr Pavia asked Dr Desira to elaborate becaubes reference to the letter of
the Director General Contracts of the"2%ebruary it appeared that he was
disassociating the disqualification from cancedlati Dr Desira responded by stating
that, if they knew that there were three tendeamis all three were disqualified, the
Director of Contracts could have informed them thay were disqualified and
therefore there would be no need to inform theat this open tender procedure has
been cancelledbecause the right of appeal was stipulated inahe IHe argued that,

in the prevailing circumstances, it was not theedhsit the process was cancelled due
to the disqualification of all three participatiignderers. Dr Desira said that the
process would end automatically either if none ha# three participating tenderers
filed an appeal or if the three of them would happealed and lost their appeal. He
insisted that the Director of Contracts decideddncel the tender but not because no
one qualified. In actual fact, from the testimaiyen by the Director of Contracts, it
had been established that the right of appeal wes@n the basis of cancellation,
that is, in terms of Regulation 83 re final deamsénd not because of disqualification.

In his final verbal submissions, Dr Sansone sadat ththey were to analyse the
contents of the letter of the 25 February 2009y theuld notice that the Director of
Contracts had informed them about their right qdesgd in terms of Regulation 83 (1)
of the Public Contracts Regulations which speciteat:

Any tenderer who feels aggrieved by a proposed @wta contract
and any person having or having had an interesploaining a
particular public supply, public service or pubkeorks contact and
who has been or risks being harmed by an alleggthgement may,
within ten calendar days of the publication of thecision, file a
notice of objection at the Dept of Cont or the caating authority
involved as the case may be. Such a notice of tuinjeshall only be
valid if accompanied by a deposit equivalent to pee cent of the
estimated tender value..’

He explained that between the 25 February 2009 (@t notification letter re
decision) and the 9 March 2009 (latest date allofeediling their objection) there
were 10 calendar days and the deposit of Euro B4@&fresented 1% of the estimated
tender value.

Dr Sansone remarked that the terminology used enlgtter of 31 July 2009 was
completely different wherein it was specified that:

‘“You are hereby being notified that in terms of G&@82, Part Xl of
Legal Notice No. 177 Public Contracts RegulatioB8%2

and

‘the appeal has to be lodged by 12.00 noon of Tday€" August,
2009 against a deposit of Euro 17,000.’



Dr Sansone maintained this was the first time thay were requested to submit a
complaint in terms of Regulation 82 (4) whereireaféd tenderers whose tender had
been discarded had a right to appeal against selwkion within four working days
from date of notification and such complaint hacb&accompanied by a deposit of
0.5% of the estimated tender value.

He explained that on 25 Feb 2009 they were notifwed (i) everything was cancelled
(i) their tender was administratively non comptiamd (iii) they were given the right

to present their objection by not later than 9 Ma2009 against a deposit of 1% of
the estimated tender value, that is, in terms gfuReion 83 (1).

Dr Sansone emphasised that the right to submitglzont for the discarding of their
tender in terms of Regulation 82 (4) was givehioclients only once, that is, on 31
July 2009 because on 25 February 2009 they weendive right to appeal against
the decision of cancellation within the period & dalendar days within which to
appeal in terms of Regulation 83 (1).

Finally, he reiterated that following the receiptletter dated 31 July 2009, they had
submitted their complaint as stipulated in RegalatB2 of the Public Contracts

Regulations, because although their letter wasesddd to the PCAB, it had reached
the Department of Contracts within the stipulatedrfworking days and against a
deposit of 0.5% of the estimated tender value.

Dr Delia concluded his verbal submission by statimgt he was of the opinion that
once the regulations specified that an appeal dide fpresented at the Department of
Contracts, MISCO should have addressed their lefteomplaint to the Director of
Contracts and not to the PCAB. He pointed out Bequlation 83 (2) (h) stipulated
that:

‘The Director shall forward all the documentatioalated to any
appeal case to the Chairman of the Appeals Board shall then
proceed as stipulated in Part XIV.’

He contended that this was a procedural requirestgnilated in the regulations and
therefore should have been followed by all appé&dlan

Dr Delia remarked that in his introductory speet Acting Chairman PCAB drew
the attention of those present that this sitting warposely held to discuss solely the
admissibility or otherwise of the appeals submitbydLogos and Misco. He said
once the other party conceded that the right okalpywas given by the law and not by
the Director of Contracts, then that issue waslveso

He explained that there were only two methods qfeats, either 82(4) in case of
disqualification of tender or 83 in case of awdddDelia emphasised that Regulation
that was applicable for the purpose of this sittives the former because they were
discussing whether the appeals submitted by theudigied tenderers were
admissible or not. He contended that their appeale not admissible because both
tenderers were disqualified in February 2009. EMC8nsortium’s legal
representative said that, however, in spite of fdet that they were notified in
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February about their right to object to the dedcisibat their offers were discarded,
Logos and MISCO failed to appeal by tHed March 2009.

Dr Desira pointed out that when Mr Albani was askgdthe Chairperson of the
PCAB whether they had re-examined the tenders efattpellants, the reply given
was in the negative. It was established that theudion Committee only evaluated
the tender submitted by his clients because theB>@¥ided that EMCS Consortium
had to be re-admitted in this open tender procedarefurther evaluation. He
sustained that in this instance there was no othegualification and that the
Evaluation Board in its second report reproduces rason for disqualification in
respect of the appellants because their offers werte even evaluated. As a
consequence, the Director of Contracts could neé ghe right of appeal under
Regulation 82 (4) because in his letter dated 31 2009 reference was made to the
previous disqualification. Dr Delia contended tlmathis letter dated 25 February
2009 the Director of Contracts had already indiddtee reason for disqualification
and also informed them of their right of appeah this letter each participating
tenderer was notified thaThe tender submitted by you was administrativety n
compliant since..(tenderers were notified separately with the resswehy their
tender was discardetf)you intend to object to this decision. Dr Delia said that this
was the decision for disqualification. He claimtdtht the appellants were not
disqualified twice.

Dr Delia insisted that in view of the fact thatithienders were discarded months ago
their objection was not admissible.

Dr Norval Desira said that if Dr Delia’'s argumentasv correct then EMCS
Consortium’s appeal was invalid because the agpmal disqualification should have
been presented in terms of Regulation 82 (4). HeweDr Delia responded by
stating that they were not discussing that appealvhich there had already been a
decision by the PCAB.

At this stage the public hearing was brought ttoaecand the PCAB proceeded with
the deliberation before reaching its decision.

This Board,

* having noted that both the appellants, had objetttéte decision taken by the
General Contracts Committee to disqualify theidts;

« having also noted that prima facie it appeared that appellants had been
granted the right of appeal by the Director GengZaintracts);

* having decided to call a meeting with the sole paepof deciding whether or
not the appeals are to be admitted,;

* heard the submissions by Dr Norval Desira on beloflfLogos Societa
Cooperativa where it was argued that his clientsria submitted their appeal
in the first instance because the letter by thee@ar General (Contracts)
stated clearly that the tender had been cancefiddaly incidentally referred
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to his client’s tender being non compliant, and tha right to appeal had only
been granted in terms of Regulation 83 of the ubtintracts Regulations;

* having also noted Dr. Desira’s contention that ghaper right of appeal to his

clients was only granted by the second letter ef3h July 2009 ;

* having heard Dr. L. A. Sansone argue on behalfiofchents,Misco Outlook

Consortium the right of appeal given in the letbérthe 25.02.09 was only
given in terms of Regulation 83 (1), so much sd ¢&hperiod of 10 days was
allowed for the submission of the appeal and thatrelevant regulation only
specified that Any tenderer who feels aggrieved by a proposed dwéara
contract and any person having or having had areregt in obtaining a
particular public supply, public service or publeorks contact and who has
been or risks being harmed by an alleged infringgmmay, within ten
calendar days of the publication of the decisiale, & notice of objection at
the Dept of Cont or the contracting authority inved as the case may be.
Such a notice of objection shall only be valid ¢c@ampanied by a deposit
equivalent to one per cent of the estimated tendkre..’

having also noted Dr. Sansone’s contention thatotiig real right of appeal

was granted by the Director General’s letter of3tieJuly 2009 which stated
that - You are hereby being notified that in terms of Ga&2, Part Xll of
Legal Notice No. 177 Public Contracts Regulatiof8% and‘the appeal has
to be lodged by 12.00 noon of ThursddyAigust, 2009 against a deposit of
Euro 17,000

having heard Dr. Sansone state that although ttter lef appeal had been

addressed to the PCAB it had been in fact delivaeedhe Director of
Contracts accompanied by the relative deposit aaddeen acknowledged by
him;

having noted Dr A. Delia’s arguments on behalf ©f tlients Economic and

Management Consultancy Services Ltd (EMCS) Consaortthat the relevant

Regulation for the sitting was Regulation 82(4) &aese the discussion was
whether the appeals submitted were admissible pranad his contention that

they were not admissible because both tenderems dvequalified in February

2009 and had failed to appeal by tfecd March 2009 ;

having heard Mr. F. Attard’s evidence that aftee tARCAB’s decision, the

tendering procedure was re-activated and the Etralu€ommittee submitted
a fresh report wherein it was stated that one temdeas fully compliant and
the other two were not. Mr Attard sustained that tight of appeal was
applicable again on the basis of this decision.

having also heard Mr Attard admit that that in ligtter of the 25 February 2009

the reasons why tenders were not compliant appe@ardae secondary to
cancellation of tender, and that they might haveluded the conclusion
before indicating the detalils;
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* having heard Mr F. Albani state that the adjuda@atoard had not re-examined
the tenders of the two appellants in the secondricg;

reached the following conclusions, namely:

1. The particular tender is a tender regulated by ledigun 82 of LN 177 of
2005.

2. According to sub-regulation 82(4): A complaint thetaffected tenderer
and any person having or having had an interesbtaining a particular
public contract must reach the Department of Catgrar the contracting
authority involved, as the case may be, within f@orking days from the
date of notification of the decision and such camgl shall be
accompanied by a deposit of 0.5% of the estimateder value, which
deposit shall only be refundable if the Appeals Moéinds in the
tenderer’s or other person having or having hathtrest in obtaining a
particular public contract’s favour: Provided thhe deposit shall in no
case be less than Lm250 or more than Lm 25,000.

3. The period granted by law to object to such a datiss therefore four
working days to be calculated from the date offigatiion of the decision.
the evidence shows that the notification was gibgnletter dated 25
February 2009, and that the objections by Logase$m Cooperativa and
Misco Outlook Consortium were in fact filed aftéwetexpiry of the four
working days.

4. The term established by law is mandatory and angctibns filed after
that term should be discarded.

5. The fact that at any stage of the proceedingsagpellants might have
been misguided by the Director of Contracts or by ather person with
respect to the appeals procedure does not chaadegal requirements of
the appeal.

6. The appeals should therefore be discarded on thie theat they were filed
outside the period stipulated by the regulations

As a consequence of (1) to (6) above:

The Public Contract Appeals Board finds the filiofjf both appeals not to be
admissible.

In view of the new evidence heard during the mgeéind consequent on the above
decision the Board recommends that the Departmie@botracts should review the

validity or otherwise of the appeal lodged by EMC8®nsortium (case reference
No.148).

Anthony Pavia Edwin Muscat Carmelo Esposito

Acting Chairman Member Member
14 October, 2009
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