PUBLIC CONTRACTS APPEALSBOARD
Case No. 162

Advert. No. CT/A/08/2009; CT/2108/08; W D/469/2008
Hiring of Self-Drive Carstothe Ministry for Resources and Rural Affairs

This call for tenders was, for a contracted est@uatalue of € 279,225 was published in
the Government Gazette on 9.04.2009. The closabg for this call for offers was
21.05.20009.

Three (3) different tenderers submitted their affer

On 13.07.2009 Messrs Europcar Malta - Alpine Re@iaa Ltd filed an objection against
decision to cancel the tendering process and sue ia fresh call for tenders with
amended specifications.

The Public Contracts Appeals Board (PCAB) madefudroAlfred Triganza (Chairman)
with Mr Anthony Pavia and Mr Edwin Muscat, respeely, acting as members
convened a public hearing on 12.08.2009 to distus®bjection.

Present for the hearing were:

Europcar Malta - Alpine Rent-a-Car Ltd (Europcar)

Dr Francis Zammit Dimech Legal Representative
Mr Tony Zahra Representative
Mr Nikki Zahra Representative

Ministry for Resources and Rural Affairs(MRRA)

Dr Victoria Claire Scerri Legal Representative

Evaluation Committee:

Mr Ray Bugeja Chairperson
Eng. Paul Gatt Member
Mr Lorry Desira Member

Department of Contracts

Mr Francis Attard Director General



After the Chairman’s brief introduction, the appell Company, Europc#alta - Alpine
Rent-a-Car Ltdhereinafter called ‘Europcar’, was invited to ip the motives of the
objection.

Dr Francis Zammit Dimech, legal advisor to Europeaplained that his client was
informed by the Contracts Department by way oftieteReference No. CT/2108/2008
dated & July 2009 that the Evaluation Committee had recemded that this tender be
cancelled and a fresh tender with amended spetfisabe issued in the near future.

At this point, Dr Zammit Dimech then referred@tause 16‘Cancellation of the tender
procedure’, included in the tender conditions anaoted the following, viz:

“Cancellation may occur where:-

» the tender procedure has been unsuccessful; i.suitable tender has been
received or there is no response at all;

» the economic or technical data of the project hbeen fundamentally
altered,;

* exceptional circumstances or force majeure renaemal performance of the
contract impossible- the tender document explained such circumstances

» all technical compliant tenders exceed the finah@aources available;

» there have been irregularities in the procedurepamticular where these have
prevented fair competition.”

The appellant Company’s legal advisor claimed thatreason given by the contracting
authority for the cancellation of the tender did feature as one of the grounds on which
a tender could be cancelled. Dr Zammit Dimectesdt¢hat the so-called ‘reason’ was
introduced in an arbitrary manner by someone wioideée not to abide by his / her term
of reference.

Dr Zammit Dimech added that, in this instance, was dealing with two types of cars
and that, since the issue of the tender, i.e. dhpeé 2009, he is not aware of any drastic
changes that have been made to car specificatibichwould render the issue of this
tender irrelevant or inadequate to the requiremefntise contracting authority. Dr
Zammit Dimech argued that, in these circumstarnbesgecision to cancel this tender
should be declared null as it did not take placacicordance with (a) the conditions of
the tender document and (b) the general procureragatations.

At this point the appellant Company’s legal advisamquested information from the
contracting authority’s representatives on issueghy in his opinion, are of particular
relevance in so far as the technical evaluationehr



Dr Victoria Claire Scerri, legal adviser of the Nitry for Resources and Rural Affairs,
the contracting authority, explained that her dlwas responsible for certain
environmental matters and, as a consequence, tedam ensure that this call for tenders
was in line with the relative EU directives in ferc

The Chairman PCAB asked whether within the pastrfemaths since the publication of
this tender on the™April 2009 there have been any drastic or sigaiftchanges to
environmental issues connected with the call fodéess.

Dr Scerri could not tell when certain EU directivaegually came into force and admitted
that she was handed over this case only the daydeDr Scerri contended that,
irrespective of EU directives, the contracting auitty had the general right to amend
certain elements of the project.

Mr Edwin Muscat, a PACB member, remarked that anddcnot change the tender
specifications capriciously.

The Chairman PCAB stated that whilst it was trus the contracting authority had its
rights yet it was only fair to also recognise tea¢n tenderers had the right to be
protected against arbitrary decisions which coolaive them in waste of time and
resources.

Dr Scerri referred to clause 16 of the tender dioons and pointed out that it provided
that (tender) cancellation may occur whette“economic or technical data of the project
have been fundamentally altered.”

The Chairman PCAB stressed that the phrase “fundtaite altered” implied that a
change had to be a considerable change, addingrii@mbnmental considerations in the
provision of works and services have been takemantount for a number of years and
he could not envisage that anything so signifited taken place with regard to
environmental issues concerning cars between'trw 8pril and the 8 of July 2009,
necessitating the cancellation of the tender.

The Chairman PCAB exclaimed that one should nat thk cancellation of a tender
lightly or that the contracting authority could cahit at will because that could give rise
to abuse and could even lead to the general pgétting the wrong perception as to how
public contracts were being dealt with by publitités.

Mr Anthony Pavia, another PCAB member, asked how ivtat the person/s
responsible for drawing up the tender specificatibad not taken into account these
environmental considerations that apparently werenportant that justified the
cancellation of the tender.



Mr Ray Bugeja, chairperson of the evaluation cortenjttook the stand and, under oath,

o confirmed that three tenders were submitted inaesg to this call for
tenders;

o stated that all three tenderers were compliant teitidler specifications;

o informed those present that, after going into tiaids listed in the tender
specifications, the evaluation committee noted thatender
specifications did not cover reference tox@&missions; and

0 conceded that C£emissions had been given due consideration by the
authorities for the past year or so.

Dr Scerri admitted that it was a state of fact tHrad there was no denying that this
provision had somehow been overlooked but she wak tp add that that was not done
capriciously. When the attention of Dr Scerri waawn to the fact that the tenderers had
by then divulged their prices, Dr Scerri repliedtthe could not understand this
argument put forward by the appellant Company @irtletter of objection and she went
on to quote from the same letter ...

“To reissue a tender ... can only inevitably leadtfering competing tenderers
an unfair competitive advantage as a result ofrthresight into what has already
been offered by Europcar — Alpine Rent-a-Car wagard to unit prices for the
cars being hired, and other relevant information”

In her opinion something was not quite clear @®ihappened that, according to the
published schedule, the prices quoted by the agslivere the highest of the three
offers received.

Dr Zammit Dimech contended that price was one efftittors considered in awarding a
tender because, in the first place, a tender reltalbe according to specifications.

The Chairman PCAB remarked that the disadvantagm@ifrom divulging the prices
offered applied not only to the appellant Compautydiso in the case of the other two
bidders.

At this stage, the Chairman PCAB observed thatrenwiental issues were becoming
part of our culture and that it was inconceivale/tthe Ministry responsible for certain
aspects of the environment became aware of thigcgiming at evaluation / adjudication
stage. He recalled that when the last budgetpresented, some nine months previous,
COz emissions were the basis for calculating the fegtstration tax in respect of cars.

Mr Bugeja recalled that when the evaluation conerititarted examining the tender
specifications it noted that there was no provigionering CQ emissions and, at that
stage, the evaluation committee decided to haltahdering process.



Mr Pavia asked Mr Bugeja whether the evaluationrogtee had examined the technical
aspect of the offers received since it could haaenlthe case that bidder/s could have
met the desired levels of G@missions even if such a requirement was not declun

the tender specifications.

Mr Bugeja stated that on noting that the specificet did not provide for C&emissions,
he reported this finding to the Ministry’s Direct@eneral.

Mr Pavia intervened to remark that, in his opinithiis statement contrasted with what
Mr Bugeja had stated earlier on in the sense Heatiree offers were according to
specifications as published.

On his part Mr Muscat observed that the evaluatmmmittee was entrusted with the
evaluation of the offers received against the ghigld tender specifications and that it
was beyond the remit of the same evaluation coramiti declare whether the
specifications as published were acceptable or not.

Dr Zammit Dimech exclaimed that Mr Bugeja was apped Chairman of the evaluation
committee but such an appointment did not give tiirany other committee member the
right to examine the tender specifications.

Mr Bugeja was then asked to read out part of tbemenendation of the evaluation
committee. He obliged by quoting the followingzvi

“The specifications of this tender did not inclual®y reference to Cemissions
and green corporate accountability. As these amesadered as green initiatives
that MRRA encourages, the call for this tender I@sn rejected so that a new
call will be issued that will include specificat®relating to these issues.”

PCAB members remarked that one of the tests caotiedn a vehicle as part of the
Vehicle Roadworthiness Test (VRT) was precisely tomcerning C@emissions and,
therefore, one could not envisage that tenderetddaaffer vehicles without the VRT
certificate.

The Chairman PCAB said that it appeared that tiaduation committee had acted
beyond its terms of reference because all thatdttb do was to evaluate and adjudicate
the offers received against the published tendeciBpations.

Mr Bugeja remarked that the evaluation committdg orade a recommendation for the
cancellation of the tender but the ultimate deaisested with the Director General.

Mr Pavia expressed the view that since one ofdbtstthat a car had to undergo as part
of the VRT concerned C£emissions, there appeared to be no further neddrfthe
level CQ emittedby the cars being offered in response to the tetadiee covered in



specifications. In reply to this, Mr Bugeja remedkthat, eventually and gradually, cars
were going to be subjected to stricter&missions tests.

Dr Zammit Dimech said that during the hearing id lh@en established that the
evaluation committee had recommended that the tesiabeild be cancelled. He asked if
the evaluation committee had arrived at that recendation after taking into
consideration clause 16 of the tender conditidvis Bugeja could not recall if the
committee had read out clause 16 in its entir€@yZammit Dimech then read out the
second bullet point of clause 16:

“The economic or technical data of the project haeen fundamentally
altered...”

and after pointing out that the owner of the projeas the MRRA, he asked Mr Bugeja
whether anyone had informed the evaluation comenttiat the project had been
“fundamentally altered”. Mr Bugeja answered in tiegative and, consequently, Dr
Zammit Dimech asked Mr Bugeja how was it that thal@ation committee
recommended that the technical data of the prejeatild be altered.

The Chairman PCAB opined that the contracting aitthoould have perhaps issued a
notice to all three bidders to indicate thez2&missions level/s thus putting all three
bidders at a level playing field and then the eatatn committee would have taken into
account the bidders’ response in its deliberattbeseby avoiding the loss of time and
resources that the cancellation of the tender wbridy about.

Dr Zammit Dimech stressed, once again, that wheheetechnical data of the project
should be fundamentally altered or not was an ifisaehad to be dealt with by the
contracting authority and not by the evaluation nattee as laid down in clause 16
which stipulated the circumstances which warratitedcancellation of the tender. He
added that only two months had passed betweenrtpotgcation and tender
cancellation and that the reason given to jushif/¢ancellation of the tender, i.e. £0
emissions, had already been debated in public femaber of years and had even been
reflected in the last budget.

The Chairman PCAB observed that from the publigeetdule of tenders the appellant
Company knew that its offer was the highest ofttinee but it still decided to lodge the
appeal. Mr Zahra, representing Europcar, inforthed®CAB that, according to the
information that he had, his offer ranked secongtims of prices and he further stated
that the lowest bidder could not supply the velsieigthin the 30 days stipulated in the
tender. As a matter of fact, he continued, theaphst bidder required three months to
provide the service requested. The Chairman PQ@ABted that according to the
published schedule the appellant Company had affiae highest price. Dr Zammit
Dimech remarked that besides the price one haak®ihto account the tender
specifications. The appellants’ legal advisor atithet this appeal concerned only the
cancellation of the tender since that was the ogsgon communicated to his client.



However, he proceeded, should it be decided ncanoel the tender then one still had
the right to lodge another appeal should thererbergls that deserved such action.

At this stage the public hearing was brought ttoaecand the PCAB proceed with the
deliberation before reaching its decision.

This Board,

* having noted that the appellants, in terms of tmeativated letter of objection’
dated 13.07.2009 and also through their verbal sgioms presented during the
public hearing held on the 12.08.2009, had objetdéte decision taken by the
General Contracts Committee;

having taken note of Dr Zammit Dimech’s referet@w€lause 16 of the tender
document which lists reasons for cancellation nflex procedure and his claim
which related to the fact that the reason givethieycontracting authority for the
cancellation of the tender did not feature as drthegrounds on which a tender
could be cancelled;

having also taken note of the appellant Companlys&eovation that no significant
changes to environmental issues have been recsntlezithe publication of this
tender on the®April 2009 thus rendering the stand taken by traation
committee to recommend a cancellation of this tenttere unacceptable;

having heard the contracting authority’s legal advi(a) state that the contracting
authority had the general right to amend certamelints of the project and (b)
refer to clause 16 of the tender conditions pogntint that this clause provided
that (tender) cancellation may occur whettee“economic or technical data of the
project have been fundamentally altered.”

having also heard Mr Bugeja give his reasons agipothe evaluation committee
recommended that this tender be cancelled, paatigudue to the fact that after
going into the details listed in the tender speaiions, the committee noted that
the tender specifications did not cover referenc€@ emissions;

having taken full cognizance of Dr Scerri’s adnitta that it was a state of fact and
that there was no denying that any reference te €@ssions had somehow been
overlooked in the tender document’s specificatidesns and conditions;

having also taken note of the fact that, when $padly asked whether the
evaluation committee had examined the technicacsy the offers received,
since it could have been the case that bidder/sl ¢@myve met the desired levels of
COz emissions even if such a requirement was not deelun the tender
specifications, the evaluation committee’s chasparreplied that once the
committee noticed that no reference was made itetiger document to CO



emissions, all was rendered futile, hence the cdtaeais immediate
recommendation to the contracting authority’s managnt to cancel the tender;

* having taken note of Dr Zammit Dimech’s contentibat in recommending the
cancellation of the tender the evaluation committae acted ‘ultra vires’;

* having heard comments relating to the fact thatesome of the tests that a car had
to undergo as part of the VRT concernecc@@issions, there appeared to be no
need for other tests of the same kind and that,@sequence, the inclusion of a
clause specifically mentioning G@missions, albeit helpful, was by no means
pivotal as it was a condition which was operatsiaé qua non’, regardless of
whether it was mentioned or not;

reached the following conclusions, namely:

1. The PCAB feels that, whilst it is true that the tanting authority has its rights,
yet it is only fair to also recognise that everdnmers have the right to be
protected against arbitrary decisions taken elsesvh&he PCAB cannot allow
scenarios where contracting authorities becomdytathlivious of the fact that
participating tenderers, generally, incur considkrg@reparatory costs when
compiling an offer. In this context, the PCAB cam®s that each party had rights
and obligations which needed to be strictly obs¢tiaved adhered to.

2. The PCAB feels that the phrase “fundamentally attérmplied that a change
had to be a considerable change and that due fadhthat environmental
considerations in the provision of works and sewibave been taken into
account for a number of years, the PCAB cannotsagé that anything so
significant has taken place with regard to envirental issues concerning cars
between the"®of April and the & of July 2009, necessitating the cancellation of
the tender. Indeed, the representatives of thading authority were unable to
point out any such issues when asked to do so.

3. The PCAB agrees with the appellant Company’s legalesentative who argued
that the fact that when one is entrusted with mestiye in an evaluation
committee, this did not, automatically, give one tight to (a) examine the tender
specifications; (b) recommend that the tender stjon be cancelled and that (c)
future tender specifications should be altereds #tgreed that, in doing so, an
evaluation committee would be actingtta vires.

4. The PCAB opines that only two months had passeadsst tender publication
and tender cancellation and that the reason givgurstify the cancellation of the
tender, i.e. C®emissions, had already been debated in publia farmber of
years and had even been reflected in the last budgea consequence, the
PCAB feels that such a recommendation did notwahin the list mentioned in
Clause 16 of the tender document which highlightedprocedure for
cancellation of tender, namely whe@éncellation may occur”



As a consequence of (1) to (4) above this Boawdkfin favour of the appellant
Company.

In view of the above and in terms of the Public acts Regulations, 2005, this Board
recommends that the deposit submitted by the appslshould be reimbursed.

Also, the PCAB suggests that the contracting aitthor question proceeds with the
adjudication of this tender by (a) re-admittingpkticipating tenderers and (b) ensuring
that vehicles being offered by all three partidipgtenderers contemplate the existing
legal safeguards in respect of CO2 emission levels.

Alfred R Triganza Athony Pavia Edwin Muscat
Chairman Member Member
17 August 2009



