PUBLIC CONTRACTS APPEALSBOARD
Case No. 159
Adv No CT/232/2008; CT/2111/2008

Tender for the Setting up of an Electrical Training Laboratory at MCAST Institute
of Electrical & Electronics Engineering Corradino Hill, Paola, Malta

This call for tenders was, for an estimated comdcwalue of € 339,385 (excluding
VAT) was published in the Government Gazette o0A@2008. The closing date for this
call for offers was 23.12.2008.

Seven (7) different tenderers submitted their sffer

On 20.05.2009 Messrs Elettronica Veneta Spa fitedaection following the decision
by the Contracts Department to (a) exclude itsrdftam the tendering process due to
non-compliance with the conditions of tender andcéncel the open tender procedure.
The Public Contracts Appeals Board (PCAB) madefudroAlfred Triganza (Chairman)
with Mr Anthony Pavia and Mr Edwin Muscat, respeely, acting as members
convened a public hearing on 3.08.2009 to disdussobjection.

Present for the hearing were:

Elettronica Veneta Spa

Dr Adrian Delia Legal Representative
Eng. Stephen Buttigieg Representative
Malta College of Arts, Science and Technology (M CAST) - Evaluation Committee:
Architect Deborah Borg Chairperson
Eng. Mary Grace Cassar Member
Dr Eng. Edward Gatt Member
Mr Ronald Curmi Member

Department of Contracts
Mr Francis Attard Director General



After the Chairman’s brief introduction, the appell Company was invited to explain
the motives of the objection.

Dr Adrian Delia, on behalf dElettronica Veneto SpAthe appellants, referred to the
Contracts Departments’ letter dated"28ay 2009, whereby his client was informed that
“The tender submittedby his client‘was not compliant since the tender guarantee is
governed by Italian Law.”

Dr Delia noted that the Department of Contractsrditlindicate which tender conditions
were breached thus rendering his client’s offen@s compliant. The appellants’ legal
advisor added that, in the absence of this infaonahe was being constrained to prove
that his client had in fact provided all that waquired. Dr Delia submitted that the
tender guarantee was governed by Clause 22 oétiget document whiclimter alia,

read as follows:

“The guarantee must be issued by a local MaltesekBa a Financial Institution

licensed by a recognised Financial Regulator in@wintry where the company
is located and who assumes responsibility for ctaamd payment to the amount
as stated above.”

Dr Delia explained that when one considered theerds of the tender guarantee
submitted by his client, one would note that:

» the country of origin was Italy; and

» the Bank in question was tiassa di Risparmio del Venetdich was
recognised/licensed by the appropriate financigilagor in Italy

Given that the tender guarantee met the requirestsattout in Clause 22, Dr Delia then
went on to list a number of infringements which B@AB had deliberated upon in
previous appeals / hearings where the issue, wheiteetly or indirectly, had involved
bank guarantees, bid bonds and so forth and whakever, did not apply in the case of
his client. At this point Dr Delia referred partlarly to:

 PCAB Case No. 36 ... relating to an instance whesddhder guarantee did not
cover the period stipulated in the tender dossier;

» PCAB Case No. 68 ... relating to an instance wheseeitpiry date written on the
bank guarantee was incorrect thus making it imppes$or the Director of
Contracts to call upon it;

» PCAB Case No. 46 ... relating to an instance whesétt bond made reference
to an entity which was not the actual tenderer;

» PCAB Case No. 96 ... relating to an instance whesétink guarantee was not
drawn up in the name of the Director of Contraotd



» PCAB Case No. 105 ... relating to an instance whertehderer limited the
discretion of the contracting authority by subjegtpayment of bid bond to a
condition which was not envisaged in the tendeudunt.

As a result, Dr Delia concluded that the only resa@t he could come up with for the
exclusion of his client’s bid was that the bankrguéee was governed by Italian law.
Yet, in spite of this, the appellants’ legal advis@s quick to point out that Clause 22
laid down that the bank guarantesust be issued by a local Maltese Bank or a
Financial Institution licensed by a recognised Fug&l Regulator in the Country where
the company is located...”

Mr Ronald Curmi, a member of the Evaluation Comeeiftexplained that when the
Committee was examining the offers received for iatstrative compliance it resulted
that in the case of the appellants a clause wascaold to the template provided for the
submission of the tender guarantee which statdd tha

“This guarantee is governed by Italian Law; anyplige (that) may arise in
connection therewith shall be submitted to thddtajurisdiction, Padova
Court.”

Mr Curmi remarked that the Committee sought guiddnem the Contracts Department,
which advised that the Committee should checkefltalian bank was registered with
MFSA and even seek legal advice. He added thaheoking on the MFSA'’s website it
transpired that th€assa di Risparmio del Venet@s not registered as a financial
institution with MFSA.

Mr Curmi replied that MCAST adopted the standardgkate furnished by the
Department of Contracts.

Dr Delia remarked that Annex VI marked ‘Bid Bondtlicated the wording that the
guarantee had to include, such as, the name dfathie and of the tenderer, the expiry
date and so forth but then each bank had its oandatd format how to present such a
tender guarantee. Dr Delia added that this Annas mot a ‘fill in’ form but one had to
reproduce one on the bank’s letterhead and so on.

The Chairman PCAB referred to Clause 22 and obdehad, in this case, one did not
have to check with MFSA at all but one had to cheitk the regulator in the country
where the Company was located and, therefore,kedlabthe Committee had checked
whether this Bank (th€assa di Risparmio del Vengtwas registered as a financial
institution with the regulator in Italy. The Chaian PCAB even expressed doubt
whether the MFSA could opt not to recognise a famarinstitution registered in Italy,
another EU member state, in virtue of the EU’s@obn the freedom of movement of
capital, goods and services.



Dr Delia remarked that Clause 22 was not solelytéichto EU member states but it was
open to all other countriedMoreover, he further argued that, if anything, BESA

could have been asked to certify whether the firhmegulator was a recognised
institution and not the Bank itself and he was Ruacadd that this was not applicable in
the case of another EU member state on the basisitofal recognition.

Architect Deborah Borg, Chairperson of the EvalatCommittee, explained that:

* during the administrative compliance exercise Ekaluation Committee
noted that the appellant Company had added oruaecla the template
provided whereby the tender guarantee was goihg governed by lItalian
Law which addition presented a problem to the Cottemi

» the advice given by the Contracts Department wath&m to check whether
this Italian bank was registered with the MFSA andd seek legal advice
from the Attorney General;

* on checking with the MFSA, the Committee noted thatltalian Bank in
guestion did not feature among the registered Gi@umstitutions on MFSA’s
website and, as a result, sought advice from tegal adviser, namely from
Dr Andrew Borg Cardona, who, in writing advisedtth

“... the stipulation that the guarantee submittedioy tenderer is subject
to Italian Law is unacceptable and therefore theé &hould be rejectéd

In response to a direct question put forward byREBAB as to whether the legal adviser
was made aware of the provisions of Clause 22etehder document, Architect Borg
went through her records and confirmed that whdt imafact, been referred to the legal
adviser were only the template provided at AnnexMhe tender document and the
tender guarantee submitted by the appellant Comaadyhat Clause 22 was not
referred to his attention.

Mr Curmi intervened to state that the EvaluatiomBuottee had endorsed the advice
given by Dr Peter Grech (AG’s Office) which inclutle

» that the tenderers were not at liberty to insemick of law or choice of court
clauses in the guaranteehen these were not included in the templéte.
guarantee which includes such unilaterally insertéases is therefore
unacceptable

and

» the latter’'s endorsement of the advice previouslgryby MCAST's legal adviser
(Dr Borg Cardona).



At this point the PCAB ascertained that, as indage of the legal adviser, the AG’s
Office was not made aware of the contents of Cl&2sef the tender document and that,
as a consequence, the latter had based his advite information provided, that is, the
template aAnnex Viand the tender guarantee submitted by the app&lampany.

Dr Delia remarked that his client provided a guggarby a Bank in Italy which,

therefore, had to be licensed by the respectianfiial regulator. He added that whether
the Director of Contracts were to take court actigainst the Italian Bank in Malta or in
Italy made little difference because there waswtomaatic recognition of judgements.

Mr Francis Attard, Director General (Contracts)denoath, stated that the policy of the
Department was to open up the tendering proceskoto participation to be as wide as
possible from any country and, surely, not limioitEU member states. He added that
Clause 22 was worded in such a way so as to all@nderer to present a tender
guarantee by a bank from the country that the temagerated from. Referring to the
case under reference, Mr Attard remarked that #ee@l Contracts Committee (GCC)
did not agree with the recommendation that theassrdshould be disqualified on the
grounds of including an additional clause wherdigytender guarantee was going to be
regulated according to Italian Law and, in facg @CC had insisted with the evaluation
committee to obtain the advice of the Attorney Gahavho, subsequently, advised the
rejection of the bid submitted by the appellant @amy. Mr Attard added that, once the
tender was still being adjudicated by the Evalua@@mmmittee, then it was up to that
committee to seek advice from the AG’s Office ttabBsh whether that tender guarantee
was acceptable or not.

The PCAB drew the attention of Mr Attard that, fréine evidence given at the hearing, it
resulted that both the legal adviser of MCAST arelAttorney General were not given
all the information necessary to arrive at thewieg, in the sense that their attention was
not drawn to the contents of Clause 22.

The Chairman PCAB opined that to disqualify a teadsimply because that tenderer
presented a tender guarantee from a bank locatiéalynwhich was another EU member
state, constituted a barrier to trade.

Dr Delia argued that in such cases, what the catitigaauthority ought to have been
concerned with was that the financial regulatdtafy recognised that financial
institution.

The Chairman PCAB remarked that, in the first ins&g what should have been done
was to verify with the financial regulator in Italyot with the MFSA, as to whether the
Italian Bank (theCassa di Risparmio del Vengtoas licensed because if the MFSA and
the Italian regulator enjoyed mutual recognitioartithe MFSA had to recognise the
Italian Bank registered with the Italian regulator.

Dr Delia stated that the Evaluation Committee comgédis client’s tender guarantee
with the template when the tender document indéctat it had to be similar but not



necessarily identical. As a result, Dr Delia sigjgeé that a decision be taken so that if
the tender guarantee had to be similar to the @hen it had to be so in substance or
whether it had to be identical, in which case hasaged the risk that foreign bidders
would not participate.

At this stage the public hearing was brought ttoaecand the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of timeativated letter of objection’
dated 27.05.2009 and also through his verbal sigionis presented during the
public hearing held on the 3.08.2009, had objetaetie decision taken by the
General Contracts Committee;

having taken note of the fact that the formal reagiwen by the Contracts
Department to appellant Company as to why the Gaidpany was excluded
from the tender under review was thdtvas not compliant since the tender
guarantee is governed by Italian Law”

having also taken cognisance of the fact that€&&? of the tender document
specified that a guarantee had to be issbgda“local Maltese Bank or a
Financial Institution licensed by a recognised Fig&l Regulator in the Country
where the company is located and Winould have assumedésponsibility for
claims and payment to the amount peeviously stated in the same document;

having also taken note of the fact that the couatryrigin was Italy and the Bank
in question was th€assa di Risparmio del Veneidnich, according to the
appellants’ legal advisor, was recognised/licertsethe appropriate financial
regulator in Italy;

having also noted Mr Curmi’s comment on the faattin the case of the
appellants, a clause was added on to the tempilatépd for the submission of
the tender guarantee which stated that the guaatgoverned by Italian Law
and that any dispute (that) may arise in conne¢herewith shall be submitted to
the Italian jurisdiction, Padova Court;

having acknowledged that when the Evaluation Cotemisought guidance from
the Contracts Department the latter advised treaCithmmittee should (a) check if
the Italian bank was registered with the MFSA amehgb) seek legal advice;

having been told by the Evaluation Committee timatloecking on the MFSA’s
website it transpired that tligassa di Risparmio del Venet@s not registered as
a financial institution with MFSA;



having heard Dr Delia remark that Clause 22 wassalgtly limited to EU member

states but it was open to all other countries aatlithis same Clause was not
applicable in the case of another EU member statb@basis of mutual
recognition;

having taken note of Dr. Delia’s statement that tivbethe Director of Contracts

were to take court action against the Italian Banlalta or in Italy made little
difference because there was an automatic recogrofijudgements;

having also heard Architect Borg’s remarks and cemisy particularly those

relating to the advice sought from the Departmé@antracts and other legal
advices from the AG’s office and their own legaVisdr;

having noted that when, during the hearing, ArchiBorg went through her

records to refresh her memory, she stated that ddhtin fact, been referred to
the legal adviser were the template provided ateXrvil of the tender document
and the tender guarantee submitted by the app&lamipany and that Clause 22
was not referred to his attention;

having duly considered the DG Contracts’ testim@specially the part relating to

the fact wherein he stated that he did not agrée twe recommendation that the
tenderer should be disqualified on the groundseflatter having included an
additional clause whereby the tender guarantegyaiag to be regulated
according to Italian Law;

having also considered Dr Delia’s statement whemneisaid that the Evaluation

Committee had compared his client’s tender guaeantth the template when the
tender document indicated that it had to be sinlilarmnot necessarily identical,

reached the following conclusions, namely:

1.

The PCAB argues that with regards to Clause 22¢caohéracting authority did
not have to check with the MFSA at all but instéad to check with the
regulator in the country where the Company wastéata

The PCAB is aware of the fact that Dr Borg Cardwaa not given all the
information necessary by the Evaluation Committeartive at his advice, in
the sense that his attention was not drawn todhéesats of Clause 22 and
feels that his advice may have been flawed assthesed on insufficient
data. The PCAB does not agree with the lattenscadregarding the fact
that, according to the same lawyer, the stipulati@t the guarantee
submitted by the tenderer is subject to Italian Lisautomatically
unacceptable and that, as a consequence, theduttidhe automatically
rejected,;



The PCAB has the highest respect for conclusioashed by A.G.’s office
and, under normal circumstances, would tend topa@correct the advice
given from that office. Once more, however, in ttase the advice given was
based on deficient information, and, therefore,REBAB has to be very wary
about accepting an advice that may be flawed. PGAB agrees with Dr
Delia’s statement that ‘whether the Director of €@aats were to take court
action against the Italian Bank in Malta or in ytahade little difference
because there was an automatic recognition of judgés’. As a result, the
condition made in the guarantee, namely that sueagtee is governed by
Italian Law, would appear to be rather superfluoutsnot prejudicial to the
guarantee and, on its own, should not be suffidgiestop the guarantee from
being accepted.

The PCAB feels that the Evaluation Committee amdGleneral Contracts
Committee (GCC) have erroneously deliberated upenssue in giving as
reason for the appellant Company’s exclusion thetfeat the tender
submitted by the latter was not compliasinte the tender guarantee is
governed by Italian Lalv The PCAB feels that the argument which should
have raised a few eyebrows had to be the factlleaappellant Company had
specifically mentioned that in the event thahy dispute (that) may arise in
connectiofi with the said tender thishall be submitted to the Italian
jurisdiction, Padova Couft The PCAB feels that this additional conditi@n i
totally gratuitous and is certainly extraneoudh® substance of the guarantee
template contained in the Tender Document. The P&ABIly cognisant of
the fact that this was not the official reason giter the disqualification of
the appellants’ bid. This was a mistake initidbgdhe Evaluation Committee
appointed by the contracting authority and simplylrer-stamped by the
General Contracts Committee (GCC). Yet, it is &tse that ‘two wrongs do
not make a right’ and this Board (the PCAB) carleba precedent be
created, if not, solely for the sake of consisteseg application of rules and
praxis. The PCAB cannot allow that a tenderer tieMaltese or foreign,
whether originating from within the EU or not) dités to the contracting
authority one’s own terms and conditions since gaoderers are not at
liberty to insert choice of court clauses in a gndee.

As a consequence of (1) to (4) above this Boamisfagainst the appellants.

In view of the above and in terms of the Public €acts Regulations, 2005, this Board
recommends that the deposit submitted by the appslshould not be reimbursed.

Alfred R Triganza Anthony Pavia Hdwluscat

Chairman

Member Member

17 August 2009



