PUBLIC CONTRACTSAPPEALSBOARD
Case No. 155
CT/2262/2008; TD//T/12/2008

Tender for the Supply, Installation and Commissioning of 132 KV Cable
Circuits between Delimara Power Station and M arsa South Distribution Centre

This call for tenders was, for a contracted estaatlue of € 6,000,000 was
published in the Government Gazette on 30.05.200f closing date for this call for
offers was 28.10.2008.

Four (4) different tenderers submitted their offers

On 27.04.200®Prysmian Cables and Systems (ltdil@d an objection after their bid
was adjudicated as technically non-compliant aedeffore eliminated from the
tendering process.

The Public Contracts Appeals Board (PCAB) madefudrdAlfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Musa&spectively, acting as
members convened a public hearing on 17.06.200%twiss this objection.

Present for the hearing were:

Prysmian Cablesand Systems (Italy)

Ms CinziaFarisé Director (Marketing, Trade & Installer, Utilitie$%
Accessories)

Mr Eduardo Redondo Worldwide strategic materiatearcher dPrysmian

Mr Cristiano Pala Representative

Mr Mario Agius Representative

Mr Joseph Mizzi Local Representative

Enemalta Corporation (Enemalta)
Dr Damian Degiorgio Legal Representative
Mr Francis Darmanin Procurement Manager

Evaluation Committee:
Eng. Dr Joseph Vassallo Chairperson
Eng. Mark Sciberras Member
Eng. Benjamin Pavia Member

CESLtd oboL.S. CablesLtd
Eng. Arthur Ciantar Representative
Eng. Lawrence C. Ciantar Representative
Eng. Lawrence J. Ciantar  Representative

Associated Supplies Ltd obo CCC GmbH
Mr Joseph Aquilina Local Representative
Mr Peter Hungershausen  Representative

Department of Contracts
Mr Francis Attard Director General
Mr Bernard Bartolo Asst. Director (El&Rted Procurement)



After the Chairman’s brief introduction, the appell Company was invited to explain
the motives of the objection.

Ms CinziaFaris¢, a Company Director, representing the appellaras)ely, Prysmian
Cables and Systems (Italy), explained that the firat she represented considered
this tender as a strategic one and, as a consegjubpy offered Enemalta
Corporation, the contracting authority, up to feafutions in order to provide a high
quality installation. She added that after havicagefully, analysed the technical
report drawn up by the evaluating committee, theywdup a comprehensive report on
the points raised as evidenced from their reastattat of objection.

On his part, Mr Edoardo Redondo, worldwide strategaterials researcher of the
same appellant Company, pointed out that there tmeréssues in respect of which
his firm was considered non compliant, namely the

a. fire performance
and
b. graphite layer (para. 1.3 (iii) and (iv) of theatvation report conclusions).

He added that, originally, they thought that thetomer was more concerned about
the fire performance of the cable and so they didonopose the use of graphite
because from previous experience gained by themsintilar installations graphite,
a combustible material, was not the best solut®faaas fire performance is
concerned.

Ms Faris¢ explained that in the original tender documentétvweas no specific chapter
dedicated to fire performance and that it was aifigr a few days that they received
an addendum, an important part of which was deslictd this issue. MBarisé

added that their interpretation of this addendurs that Enemalta Corporation
attached a lot of importance to the safety aspiitti®installation/connection. As a
consequence, added the appellants’ representtteseyere obliged to act on the
customer’s request by offering the best solution.

At this stage the Chairman, PCAB drew the attentibiine appellants that the PCAB
was not a technical committee but that its mairceamwas to ascertain that the
process was transparent and fair to all partianggpiarties. PCAB Members also
pointed out that the adjudicating committee haeMaluate the tender on the
information actually provided.

Mr Redondo explained that standard IEC 60332 wasdelil into three different
internal specifications such that the test coulddeied out in three different ways.
Mr Redondo remarked that the specifications indutheee tests and that his firm
could perform all those tests.

Eng. Dr Joseph Vassallo, in his capacity as Chairafdhe evaluating committee and
the person responsible for the drafting of the ¢éersphecifications, explained that the
fire performance of a cable in a tunnel was verganant and that the international
commission provided two standards, namely, (a) 88832-1 which concerned a



single cable and (b) 60332-3 which concerned albohcables. He further

explained that the tender specifications indicaited if a cable passed the test in IEC
60332-1 it could not be assumed that it would plasgest in a bunched condition.
Eng Vassallo remarked that, since this contractezoplated that the cables were
going to be bunched, Enemalta Corporation haddioide in the specifications the
more stringent test. He added that the initiatlegrdocument did not include the
standard numbers but these were included in amadde issued about two weeks
after the issue of the tender adding in particafaphasis that these two weeks had to
be seen in the light that the tenderer had fivethmoto submit the tender
documentation.

Eng Vassallo informed the PCAB that the appellamin@any had indicated that the
cable it presented was compliant with standard 68832-1 which dealt with a single
cable and not with cables in a bundle, as a re$uhich, after the closing date of
tender, the contracting authority asked for cleafions from the appellants, following
which the appellants reiterated that the produa geampliant with standard IEC
60332-1 (question 5) whereas Enemalta Corporatoihréquested compliance with
standard IEC 60332-3 (clause 1.9.9).

Mr Redondo explained that their firm had indicas¢éahdard IEC 60332-1 because,
through their experience in this field of work, yHenew that that standard was good
enough and that it was comparable at least toyffee‘'C’ (standard 60332-3 was also
divided into A, B and C as per section 2.1 (d)hef teasoned letter (report) of
objection).

Dr Damian Degiorgio, legal advisor of Enemalta Qogtion, stated that, in very
simple terms, the standard IEC 60332-3 was manglatat from the tender
documentation and even from the answer to theficiations it emerged that the
appellant Company did not offer that standard.

Mr Farisé argued that they did not consider standard IEGBaBas less stringent
than standard IEC 60332-3. She added that, in sheémission, they did not say that
the cable they presented did not respect stan&8&d®b0332-3 but they said that their
product certainly respected standard IEC 60332dltlat, through their experience
in this sector, they considered that the type sfalhation that was being requested
related more to standard IEC 60332-1 rather thataiadard IEC 60332-3. Mrise
said that it has been demonstrated that their ptoslas compliant with both
standards, ie IEC 60332-1 and 3.

The Chairman PCAB observed that the standardstieatvas referring to appeared

to be European Standards and hence had a comneoprétation to all. He asked if

it was the case that Enemalta Corporation asked fests and the appellant Company
submitted only one test because they felt thatestewould suffice.

Ms Farisé confirmed the Chairman’s statement.

The Chairman PCAB remarked that the tender req@ntsnwere set by the
contracting authority and not by the bidders. Heeaal that even if the appellants
considered that through experience standard IEGZQ3hould suffice one should
also appreciate that Enemalta Corporation hadats mrofessional people and the



necessary experience to establish its requirenagtsherefore the bidder should not
dictate what the contracting authority should precurhe Chairman PCAB
exclaimed that it was inconceivable how the appédlaid not provide the standard
requested, even after the clarification, when Hmaesappellants were confirming that
they could meet that standard. The Chairman PGABsed that the contracting
authority had the prerogative to request what sirgel and if a bidder was not in a
position to provide what was being requested therethad to be some sort of
clarification process prior to the closing datettoe submission of tenders. He also
added that the PCAB was examining the tenderingga®and not the technical
details of the offer.

Ms Faris¢ explained that standard IEC 60332 had three vanstind, then again IEC
60332-3 had three sub-divisions A to C. Msis¢ stated that the appellant
Company’s interpretation was that the product lealoet compliant with standard IEC
60332. MFaris¢ acknowledged that, unfortunately, in the origisabmission they
did not indicate that they were compliant with bstandards, i.e. IEC 60332-1 and 3
— not even in their clarification (question 5) 1 blat they were mentioning it only
now that they were compliant with standards IEC303 and 3. Ms Fat reiterated
that in their original submission they only mengdrcompliance with standard IEC
60332-1 because they considered that this partiogtallation required that
standard.

Dr Degiorgio observed that this issue should haenlraised and clarified before the
original submission was made. He added that thelmts did not indicate in their
offer that they were compliant with standard IE@8&B-3 or, for that matter, with any
of its three sub-divisions A to C.

The Chairman PCAB remarked that an adjudicatingmitee would judge an offer
on the documents that the bidder presented aneé$ipensibility to ensure that the
tender documentation was all in order rested vhighitidder. The Chairman PCAB
acknowledged that unfortunate circumstances caidd aut, on the other hand, there
had to be a cut off date for the submission oftkhbeumentation and if one were to
allow alterations to take place after that date it could amount to negotiation
which, in itself, was problematic to the tenderprgcess.

With reference to the issue of the graphite coathrgDegiorgio explained that, in
principle, this was similar to the previous oné¢hia sense that Enemalta Corporation
requested a graphite or similar coating for thdesabnd the appellant Company did
not provide it.

Eng Dr Vassallo explained that they requested grapihe appellants did not offer
graphite in the original offer but then, in reptythe clarification sought after the
submission of tenders, the appellants did expldiy graphite was not offered. At
this point the Chairman PCAB intervened and reieetdhat clarifications, sought
after the closing date of tenders, on mandatoryirements should not be permitted
as that would create problems with regard to trarespcy and might even give rise to
abuse. The PCAB urged contracting authoritiestadders to clarify things before
but not after the closing date of tenders.



Ms Faris¢ admitted that their readiness to supply graploting, if that was
considered mandatory, was mentioned following thefation sought by the
adjudicating committee after the closing date afiexs. She added that it appeared to
them that Enemalta Corporation attached a lot pbirfance to this issue. Mraris¢
stated that this type of contract was quite complex a lot of considerations had to

be taken into account. As a consequence, shenceati one could have easily
overlooked or misinterpreted certain aspects ottrdgract. She also opined that,
perhaps, that was the reason why Enemalta Corporfgit the need to seek
clarifications afterwards.

At this stage Eng Dr Vassallo quoted question thefclarifications:

Can the tenderer clarify whether the lack of a dridg coating would affect the
verification on site of the integrity of the ousdreath after laying?

Eng Vassallo recalled that the appellants had atddatthat the integrity could be
checked by a visual inspection only. Eng. Vassatlded that that was not enough for
Enemalta Corporation because the cables were goipg in a bunched form and not
single and separated cables which meant thatlafterg they would need to be 100%
sure of the integrity of the outer sheath.

The Chairman PCAB remarked that in case a biddsrimedoubt or else what the
bidder was proposing represented a departure froat was being requested then
clarifications should be sought by the bidder befewbmitting the offer and not be
expected to assume that one’s own interpretatiandumeet the customer’s needs.

Ms Faris¢ argued that when they received the addendum ttetiteer document
which dealt with fire performance they thought tthet addendum superseded the
original tender document in that respect.

Mr Redondo explained that graphite, being a flammataterial, did not meet the

‘fire performance’ and that was why his firm wasiagt the use of graphite and
opted to use another solution. Fisé confirmed that the addendum to the original
tender document did not, in fact, alter Enemaltgo@mtion’s requirement with

regard to graphite but she added that in theiriopithere was a contradiction
because the original document mentioned the ugeaphite, a flammable material,
whereas the addendum emphasised the importange pkefformance.

Dr Degiogio and Eng Muscat did not agree that tinaas any contradiction in this
respect.

Ms Faris¢ quoted from Attachment 2 of the reasoned lettextpéction (report rather)
para. marked 3.1.5 ‘Overall Sheath’ (representages 8 and 9 of Prysmian
Technical proposal submitted in October 2009) He\is:

We underline that, since the overall sheath shadlrgntee great retardant
performances, we will not apply the graphite cogftiayer.

Mr Redondo reiterated that his firm had stated iftéey would use graphite with the
cable it would jeopardise the fire performance.



Mr Pavia, PCAB member, remarked that Enemalta Gatpmm required the graphite
solution so that it could test the cable for iniggr

The Chairman PCAB reiterated that it was not ugh&obidder to determine the best
solution for the contracting authority because thas the prerogative of the
contracting authority and, in this case, it waslewnt that the contracting authority
insisted on various occasions that it requiredgttaghite layer.

Mr Redondo argued that there were different sohgtim a problem and that they
were confident that the solution they presentedavwgsod one.

Ms Faris¢, once again, stated that in the original tendeudeent Enemalta
Corporation included the graphite layer requirentrritthen in the addendum to the
original tender document the same contracting aityhplaced emphasis on ‘fire
performance’. As a result, Ms Farise’ contendbkdytconsidered the use of graphite
as requested in the original tender document asrioie with to what was being
requested in the addendum and, therefore, thegmexs a solution that did not
include graphite, which was a flammable materiihe argued that there existed a
contradiction between what was originally requested what was subsequently
requested in the addendum, at least, that wasitherpretation.

The Chairman PCAB observed that it would appedrttteaaddendum did not
eliminate the graphite requirement mentioned inatginal submission. Eng. Dr
Vassallo confirmed that the addendum did not stilistanything that was requested
in the original tender document but it was in addito it or a qualification to what
had already been requested.

Ms Faris¢ declared that both with regard to fire performaand with regard to
graphite, her firm did not, in any way, want to igjnfhat the solutions it offered were
superior to those that Enemalta Corporation wagesting. She added that the
solutions presented by her firm were based on thigrpretation of the tender
document and the addendum thereto and that itheaisgractice to present what the
customer requested and not what her firm, the sappéanted.

With regard to IEC standards 60332 1 and 3 Ftss¢ stated that they could prove
that they were equivalent because these standaleded more to medium voltage
cables than to high voltage cables and she ardnatdwith the installation requested
in the tender, both standards were in line.

Eng Dr Vassallo stated that the appellant Compahyndicate that the product was
compliant with IEC 60332-1 but it did not mentidrat it was also compliant with

IEC 60332-3, not even in its answer to the claatien sought after the opening of
tenders. Dr Degiorgio questioned how two differglandards were one and the same
thing as the appellants were inferring.

When asked if standard IEC 60332-1 covered IEC B&33Vir Redondo replied in
the affirmative, whereas Eng Dr Vassallo stated, ihanormal circumstances, one
did not cover the other and reiterated that paeférred to a single cable whereas part



3 referred to bunched cables and further statadfthaable conformed with standard
IEC 60332-1 it did not necessarily conform with IBQ332-3.

Ms Faris¢ admitted that these two standards were not idartiat that in the case
under reference both standards were equivalenaianebd that they filed the appeal
precisely to clear points of this nature.

The Chairman PCAB said that a tender had to follgwath and along that path all the
players had to be responsible for the actions takéine various stages even in respect
of incorrect actions taken with good intentions.

Ms Faris¢ argued that when dealing with standards one capdy different
interpretations and she maintained that, in thé® cane standard was not more
stringent than the other. She added that theyaid¢onsider the standards in isolation
but had taken into account other aspects of th#etenVisFaris¢ repeated that they
assumed that the addendum prevailed upon the afiginder document with regard
to fire performance. Ms Farise’ added that theyidanclude graphite in their
solution at no extra cost but the point was thay tlvere more concerned with safety,
especially in the case of a public contract. Shetained that since graphite was
combustible then they had to decide whether safas/more important than
maintenance, especially in the light of the cord@itthe addendum. However, Ms
Faris¢ stated that later on, namely from the evaluateport, they realised that
Enemalta Corporation attached a lot of importandbé maintenance aspect of this
installation. MgFaris¢ explained that the firm she represented had uakiamtthe
installation of cables in three tunnels and thagraphite was used because of fire
performance considerations and because it wasomsidered reliable for use in big
tunnels. M aris¢ conceded that previous contracts had nothing twittothe case

in hand and repeated that their intention wasltomately, supply the customer with
what it requested in the tender document.

Mr Peter Hungershausen, intervening on behalf sbémted Supplies Ltd / CCC
GmbH, expressed his agreement with the PCAB’s ambrthat (a) there were clear
specifications in the tender document, (b) theyenagplicable to all tenderers and (c)
tenderers had to stick to them. He added thdirhiswas comfortable with these
specifications. Mr Hungershausen agreed thatefwas after high standards then
one was correct to demand stringent standards.

Eng. Arthur Ciantar, acting on behalf of CES Ltd$. Cables Ltd, pointed out that
clause 1.9.10 of page 118 of the tender documeatlglspecified that:

A graphite layer or similar shall be applied foresdth testing.

Eng Ciantar remarked that the use of graphiteroila@i was meant for testing
purposes and the fact was that no graphite wasdedlin the appellants’ submission.
He added that the appellant Compaagknowledged, howevehat because of the
lack of a graphite layer, no electrical test canrhade to verify the integrity of the
oversheath after laying= para. 1.3 (iv) of page 11 of the conclusionthef

evaluation report.



Eng Ciantar also pointed out that the cahbldto comply with IEC 60332-3 as per
clause 1.9.9 at page 118 of the tender document.

At that point, the Chairman PCAB asked Eng Ciantdrto repeat issues that had
already been adequately covered and urged himetbigsntervention to contribute
additional information and arguments because tlaatwhat the PCAB was after at
that stage of the hearing.

Eng Ciantar remarked that what he had just mendiovere omissions in the
appellants’ original submission, which omissionswgt not be rectified at this stage
of the tendering process.

At this stage the public hearing was brought ttoaecand the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of ttmeativated letter of objection’
dated 30.04.2009 and also through their verbal ssgdoms presented during
the public hearing held on the 17.06.2009, hadadégeto the decision taken
by the General Contracts Committee;

having taken note of the fact that there were ssoes in respect of which the
appellant Company was considered non compliantehafa) the fire
performance and (b) the graphite layer;

having also taken note of the fact that, apart ftbenoriginal document an
addendum was subsequently distributed to participa¢nderers;

having also noted Eng Vassallo’s (a) explanatigaréing the fact that a cable
in a tunnel could be laid out in either a singlariat or via a bunch of cables,
(b) remark that the international commission predidwo standards, namely,
(1) IEC 60332-1 which concerned a single cable(@p@0332-3 which
concerned a bunch of cables, (c) statement comzethe fact that this
contract contemplated that the cables were goittg toundled, (d) statement
that the tender specifications indicated thatdahle passed the test in IEC
60332-1 it could not be assumed that it would plasgest in a bunched
condition, (e) submission that the initial tendecament did not include the
standard numbers but these were included in amadde issued about two
weeks after the issue of the tender;

* having taken cognizance of the fact that (a) thped@nt Company had
indicated that the cable it presented was compligiiit standard IEC 60332-1
which, according to the contracting authority, d@ath a single rather than
bundled cables, (b) after closing date, the cotitrg@authority requested that
a few issues be clarified following which the apgets reiterated that the
product was compliant with standard IEC 60332-Jetion 5) whereas
Enemalta Corporation had requested compliance aralatory requirement -
with standard IEC 60332-3 (clause 1.9.9);



« having established that during the hearing the l&pys’ representatives (a)
acknowledged that their firm had indicated stand&f@ 60332-1 because,
through their experience in this field of work, yHenew that that standard was
good enough, not considering standard IEC 603321éss stringent than
standard IEC 60332-3, (b) claimed that their prodvas compliant with both
standards, namely IEC 60332-1 and 3 respectively;

* having also heard Ms Farise’ claim that in theigioal submission they only
mentioned compliance with standard IEC 60332-1 eedhey considered
that this particular installation required thatstard;

 having also taken cognizance of the fact that, itkeesipe fact that the
contracting authority had specifically requesteabpdiite, a mandatory
requirement, yet the appellants did not offer gitepin the original offer but
then, in reply to the clarification sought aftee ttubmission of tenders, the
appellants did explain why graphite was not offereainely because, at
tendering stage, it had seemed to the appellamp@oy that Enemalta
Corporation was attaching a lot of importance ®itisue of fire safety;

* having heard the appellants’ representatives dhanhthey assumed that the
addendum prevailed upon the original tender doctnvéh regard to fire
performance;

» having heard Ms Farise’ declare that the solutmmesented by the appellant
Company were based on their interpretation of éineér document and the
addendunsubsequently issued by the contracting authority;

» having taken note of (a) Eng Vassallo’s questiomhthe appellant Company’s
claim that two different standards, IEC 60332-1ared IEC 60332-3, were
one and the same thing, especially, when one cersside fact thatart 1
referred to a single cable whergmst 3 referred to bunched cables and (b) Mr
Redondo’s and Ms Farise’s divergent views on timeessubject matter;

 having also considered Mr Hungershausen’s remadderduring the hearing;

» having taken note of Eng Ciantar’s interventiompezsally his contention
relating to the fact that the appellants had omhitteandatory requirements in
the original bid and that such omissions shouldogotectified at this stage of
the tendering process,

reached the following conclusions, namely:

1. The PCAB acknowledges that an adjudicating committes to evaluate a
tender on the information actually provided,;

2. The PCAB acknowledges that, through its own admisghe appellant
Company has admitted that the product was comphéhtstandard IEC
60332-1, whereas Enemalta Corporation had requliestapliance with
standard IEC 60332-3 (clause 1.9.9) — two standahilsh were



European Standards and hence had a common intgipineto all and not
allowable to subjective interpretation;

The appellant company did not offer the graphitesimilar, coating for
the cables as requested in the tender specifiction

The PCAB feels that tender requirements are sétdgontracting
authorities and not by the bidders and, regardaiéfise fact as to whether
a participating tenderer is fully in agreement watintent or not, such
tenderer has to abide by such terms and condiéindshot try to seek to
rectify matters after a manifested refusal by #id senderer to be aligned
with specific mandatory requirements requesteddmgracting authority
‘ab initio’. As a consequence, this same Boarchoaaccept the
argument made by appellants wherein they statedrtllaeir original
submission they only mentioned compliance with déad IEC 60332-1
because they considered that this particular iasi@h required that
standard;

The PCAB (a) is totally against clarifications omamaatory requirements
being sought after closing date of tenders anceteksuld not be
permitted as, in this instance, problems may aviie regard to
transparency, also giving rise to possible abuggafedural system and
(b) feels that in case a participating tenderein goubt or, rather, what
the bidder is proposing represents a departure Wbat has been
requested by the contracting authority, then ataifons should be sought
by the bidder before submitting the offer and ngieet that one should be
expected to assume that one’s own interpretatianldumeet the
customer’s needs;

The PCAB feels that a tender has to follow a pathaong that path all
the players have to be responsible for the actaken at the various
stages even in respect of incorrect actions takdngeod intentions

As a consequence of (1) to (5) above this Boamkfagainst the appellants.

In view of the above and in terms of the Public tCacts Regulations, 2005, this
Board recommends that the deposit submitted bgpipellants should be forfeited.

Alfred R Triganza Anthony Pavia HdwWluscat

Member Member
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