PUBLIC CONTRACTSAPPEALSBOARD
Case 93

CT 2568/2005; Advert Notice CT 60/2006 - Detailed I nvestigations and
Feasibility Studies on Land Reclamation at Two Indicated Searches Areas,
Malta

This call for tenders, published in the Maltese &owment Gazette and the EU
Official Journal on 3.03.2006, was issued by thatéxts Department following a
request transmitted to the latter by the Malta Eorvnent & Planning Authority
(MEPA) on 20.10.2005.

The closing date for this call for offers was 25206 and the global estimated value
of the total contract was Lm 174,000.

Five (5) different tenderers submitted their offers
Following the publication of thBotification of Recommended TenderéressrsAlS
Environmental Ltdiled an objection on 07.08.2006 against the idégshaward of the
said tender to Mess&cott Wilson LtdLm 182,000).
The Public Contracts Appeals Board (PCAB) madefudroAlfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Musaa@spectively, acting as
members, convened a public hearing on 04.10.208&twiss this objection.
Present for the hearing were:
AlS Environmental Ltd
Dr John Refalo Legal Advisor
Ing Mario Schembri
Ms Liz Curmi
Scott Wilson Ltd
Mr David Dales
Mr Russel Foxwell
Mr Kevin Morris
Ms Krista Falzon

Malta Environment and Planning Authority (MEPA)

Mr Vincent Gauci Chairperson (Evaluation Coittee)
Mr Michael J Sant Member (Evaluation Comnajte



After the Chairman’s brief introduction, AIS Envimmental Ltd’s legal representative
was invited to explain the motive leading to thahjection.

Dr John Refalo, commenced his intervention by sggtihat his clients decided to file
their objection because there were certain diffegsrbetween the comments made by
the Evaluation Committee in tl8mmary of Compliant Tendeasd the documents
filed by his clients. As a consequence, the apptdlbelieved that the Evaluation
Committee must have made some wrong consideratdtsconclusions.

The appellants’ lawyer claimed that it was not agyetask for them to file the appeal
because they were not allowed to see the detafdg that was given in respect of
the other party. However, he pointed out theieobpn was not made in relation to
the other party. Dr Refalo contended that theyeveentesting the methodology used
in the adjudication process because the resulisraat by his clients did not reflect
what was presented in their bid. In addition, hetended that AIS Environmental
Ltd’s offer was fully compliant with the requiremsrof the tender specifications and
therefore should have been given more points. Eurtbre, he requested an
explanation on the price of the recommended temndereause he alleged that the one
published by the Contracts Department was diffeirem that indicated in

Evaluation Committee’s report.

Mr Vincent Gauci, Chairman of the Evaluation Contg®t responded by stating that
the evaluation of the tender under examination s@ased out in accordance with
Article 6 (Award Criteria)andArticle 7 (Choice of the tender documer@3pectively,
wherein the former stipulated that

‘The quality of each technical offer will be evakdhin accordance with the
award criteria and the associated weighting as detkin the evaluation grid of
this tender dossier. No other award criteria wid bsed

whilst, in the latter, it was specified that

‘The most economically advantageous tender is éshaal by weighting
technical quality against price on an 80/20 bdsis.

He claimed that the methodology that was usedviatbthe methodology applied in
similar tenders and followed the Community’s guiides. Mr Gauci explained that
the Evaluation Committee compared the tendersniedthe basic requirements of the
tender and it resulted that Messrs Scott Wilson(teferred to a3 enderer 4 scored
better than Messrs AIS Environmental Ltd (refet@dsTenderer No pboth in

terms of the (i) Organisation & Methodology and ¢(meExperts.

Mr Michael Sant, another member of the Evaluatiom@ittee, explained that each
member of the Committee first made an independssgssment and, subsequent to
this, Committee members met and exchanged themas. Finally, the Committee
proceeded to award points collectively.

In reply to a specific question by the PCAB, Mr Giastated that, in their assessment,
Committee members followed the same evaluatioer@ithat were published with
the tender document. At this point Dr Refalo intred to state that they were
concerned about the methodology used becauseitieacthat were used in



awarding the points on particular items in the ‘@amative Table of Compliant
Tenders’ were not very clear.

On being cross-examined by Dr Refalo, Mr Sant cordd that AIS Environmental
Ltd’s proposal was evaluated according to the téaderms of reference and that the
criteria for awarding points was according to thid gublished in the tender
document.

When the appellants’ lawyer referred the witneshéocomments made in the
Evaluation Committee’s summary report wherein iswtated thdthe proposed

team has a good blend of local and overseas exhaxtisig considerable experience
in their specific fieldsand that‘however, the team does not seem to have ex¢ensiv
experience in marine engineering works especiallgd scale land reclamation
projects’, Mr Sant pointed out that the tender bid was idsueler the 80/20 rule
which meant that they were making emphasis on tyuéliso, the witness said that
their statement confirmed that the appellants’ eispgere of the required calibre and
passed the basic benchmark which defined the mmithat was expected.
However, he explained that the evaluation was naaderding to the various
experiences that the individual experts had witipeet to their specific proposal and
therefore experts who worked extensively on simidad reclamation projects were
given higher marks than others who had less expegie

Dr Refalo proceeded by asking various question@pthe points awarded to the
individual experts and (b) other issues relateddste disposal and local expertise.

The same witness explained that AIS EnvironmentdklKey Expert 1: Team
Leader/ Environmental management expess awarded 5 points out of a maximum
5 for Qualifications and Skillbecause he had fulfilled the tender requiremeintiseo
terms of reference.

With regard to the points awarded in resped®@mffessional Experienc®r Refalo
said that they interpreted the 10 out of 20 pdiotsean that their ‘Team Leader’ did
not have the requisite experience. The appelldeqsl representative drew the
attention of those present that their expert fadlyisfied the requirements of the
tender because, according to the terms of referéineey Expert Ineeded to have
at leastten years working experience in managing relatettirdisciplinary

projects, including marine environmental, waste agement, technical, legal and
financial issue'sand ‘experience in preparing feasibility studies andieanmental
impact studies’.

Mr Sant replied that if he did not have the redaisixperience they would have
disqualified him ab initio’.. He also clarified that thExpertproposed by the
appellants was awarded 2/5 and 8/15General and Specific Professional
Experiencesespectively because his experience was more edaatvards his
capability inintegrated Coastal Zone Management &rvironmental Monitoring
rather than ohand reclamation The witness said that the ‘Leader’ proposed S
Wilson Ltd was given more points because he wospatifically onland
reclamationprojects.

In reply to Dr Refalo’s claim that in spite of tfat that in their comments it was
reported thatthe proposed local supporting biologist does notéhaufficient



experienck the Evaluation Committee still gave their MariBmlogist 9 out of 9
points undeSpecific professional experienddr Sant clarified that this was due to
the fact that the proposed biologist had fulfilteéd Tender’s specific requirements as
far as (a) methodology, (b) know-how and (c) anialygere concerned. The witness
also explained that und&eneral Professional Experientiee appellants’ Expert
achieved 2 out of 4 points because they generalhted an Expert who had
experience in local habitat. On this particulauis, the PCAB commented that it was
of the opinion that, in future, a requisite whisrsbmething expressly requested
should be included under a ‘Specific’ conditiorduisite and something of a generic
nature should be included under ‘General’ condgibrequisites.

In reply to Dr Refalo’s question regarding the éifince in the points awarded for
Specific professional experienas far as the ‘Marine Construction Specialist’ is
concerned, Mr Sant said that this was due to ttietfiat the experience of tlepert
proposed by appellants was not as extensive asiigy have desired while, on the
contrary, Scott Wilson Ltd’&xperthad actively participated in the completion of
similar projects all over the world.

With regard to the points awarded in respect of3bkd Waste Management
Specialist Mr Sant said that, AIS Environmental Ltd’s propd&xpert had very
extensive experience related to ‘landfills’ andhdéll technology’ while Scott
Wilson Ltd’s Experthad experience in both ‘solid waste managementimaridnd
reclamation’.

Mr Sant said that AIS Environmental LtdEhvironmental Economistbtained more
points because appellants proposed a consultanpegsessed more experience when
compared with the one suggested by their compstitor

Dr Refalo said thaSection 1.15.2 — Other expesggecified that

‘In addition to the above experts, a pool of expetth specific local knowledge
in the following areas must be included in the téam

When Dr Refalo asked whether the use of local diggewas an issue, the witness
replied that this was important because for th@@se of theMarine Surveythey
requested experts who had experience in localdtabiir Sant confirmed that a
couple of local geologists, namely, Mr Aaron Miedllproposed by the recommended
tenderer, and Dr Saviour Scerri, suggested by &pig] were taken into
consideration by the Evaluation Committee.

The appellants’ legal representative said that thigd to understand how it was
stated thatih effect the proposed rationale for this part o€ fproject is too focussed
on locally produced construction & demolition wastithout considering other
options’ because the terms of reference themselves maddispeference to the
waste generated from the construction industry.

Mr Sant pointed out that this tender was the resfudt study carried out b@arl Bro
on land reclamation and that they even made referthrereto in the terms of
reference of the tender under consideration, wheteias stated thain 2004,

MEPA initiated phase 1 of the Land reclamation pobjoy commissioning a Project
Identification Study. This study resulted in aeray Project Identification Report.
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This Report among others, reviewed current prastioghe coastal area, and
environmental and other constraints related to laadamation’.

The witness claimed that during this tender’s eatdun process, they expected to find
as part of the deliverables, some analysis of iffiereint possibilities as to how waste
management and land reclamation could be doneheigéilr Sant emphasised that
tenderers had to indicate how they were going éotlis land that was going to be
reclaimed and, in the Committee’s opinion, Scottséh Ltd had (a) demonstrated a
good overall understanding of the purpose of thdystas well as (b) amply explained
how they were going to apply their previous expereein order to comply with the
requirements of the tender. Furthermore, Mr Seated that the recommended
tenderers had referred to various case studieprafects that had been successfully
implemented in other parts of the world. The ketnhess claimed that all these
factors had a significant bearing on the evaluapiwtess as well as the score
obtained by participants under the section entitBrganisation and Methodology'.

Dr Refalo responded by stating that if they wargexrtain solution they should have
indicated it clearly in the tender document.

With regard to the prices quoted in Scott Wilsod'&bffer, Mr Sant clarified that the
fee of Lm 172,000 had been increased by Lm 10,0@0al sampling surveys. He
explained that although this amount was calculaggmhrately as an additional option,
the Evaluation Committee was of the opinion thahssampling surveys were
necessary and therefore decided to include itfempurpose of evaluating the
financial score. He declared that the contractgowould be awarded for Lm
182,000.

Mr Gauci declared that the witness’s (Mr Sant’s}itaony reflected the Committee’s
opinion and that the decision was taken unanimously

At this stage, the public hearing was brought ¢toge and the PCAB proceeded with
its deliberations before reaching its decision.

This Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 14.08.2006, and also through their verbahssgions presented during
the public hearing held on 4.10.2006, had objetdetie decision taken by the
General Contracts Committee, formally communicaiad letter, informing
them that the tender submitted by them was notesstal;

* having considered the issues raised by the app&llan
* having also noted the explanations given by thar@tzen of the Evaluation
Committee as well as Mr Sant with regards to théhouwology applied in this

tender;

reached the following conclusions:-



This Board

1. feels that the Evaluation Board acted in a reasoolgidctive and effective
operational manner and perfectly in line with norpraxis;

2. considers the decision reached by the Contractsn@ibee as justified;

Pursuant to (1) to (2) above, this Board does pbbld the appeal lodged by the
appellants.

The Board strongly feels that the whole exercisgeataken by the appellants was

frivolous and in terms of the Public Contracts Ratians, 2005, recommends that the
deposit submitted by the appellants should noehended.

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

23 October 2006



