PUBLIC CONTRACTS APPEALS BOARD
Case 91

CT 2089/2005; Advert Notice CT 318/2005 - Improvenm¢ of the Sant'Antnin Waste
Treatment Plant and Material Recycling Facility - Lot 1

This call for tenders was published in the Malt€@sernment Gazette and the EU Official Journal
on 28 October, 2005 and was issued by the Contiegtartment following a request received
from WasteServ Malta Ltd.

The closing date for this call for offers was 3hukry 2006 and the global estimated value of the
contract was Lm 2,500,000. Three (3) differentiers submitted their offers.

Following notification by the Department of Contisavherein it was stated that the joint venture
Strabag AG/ BTA GmbH & Co. KG / Polidano Bros. Lithd been recommended for the award of
the tender (Lm3,149,824.07), Messrs Haase AnlageAls/ Vassallo Builders Group Ltd., the
appellants, filed an objection on 21 August 2006.

The Public Contracts Appeals Board (PCAB) madefudraAlfred Triganza (Chairman) with Mr
Anthony Pavia and Mr Edwin Muscat, respectivelyirmcas members, convened a public hearing
on 20.09.2006 to discuss this objection.

Present for the Hearing were:

Haase Anlagenbau AG/ Vassallo Builders Group Ltd
Mr Nazzareno Vassallo
Mr Jonathan Bulttigieg
Dr Aldo Vella Legal Representative
Mr Pio Vassallo

Strabag AG/ BTA GmbH & Co. KG / Polidano Bros. Ltd.
Mr Charles Polidano
Mr Boris E Farrugia
Dr Michael Sciriha Legal Representative
Dr Jesmond Manicaro Legal Representative

WasteServ Malta Ltd
Dr Stefan Frendo Legal Representative
Dr Antoine Cremona Legal Representative

Evaluation Committee

Mr Joseph Degiorgio Chairman (Witness)
Ing Stephen Dimech Secretary

Ing Aurelio Attard Evaluator (Witness)
Mr Marco Abela Evaluator

Ing. Mario Agius Evaluator

Department of Contracts
Mr Edwin Zarb Director Geak Contracts Department



After the Chairman’s brief introduction Haase Ardagau AG/ Vassallthereinafter referred to as
‘Haase/Vassallo’) were invited to explain the metwhich led to their objection.

At the beginning of the hearing, three preliminponts were raised: two by Haase/Vassallo’s
legal representative and another one by one ob&jraG/BTA/Polidano’s (hereinafter referred to
as ‘Strabag/BTA/Polidano’) legal representative.

Dr Aldo Vella, Haase/Vassallo’s legal representtilaimed that in WasteServ Malta Ltd’'s
(hereinafter referred to as ‘Wasteserv’) reply dét8 September 2006 it was stated that ‘In the firs
place, the recommended bidder following the analgarried out by the Evaluation Committee is
not Strabag AG, but a joint Venture composed adl&tig AG/BTA / Polidano Group.” He
guestioned whether it was regular for the JointtWento be composed of three members
considering the fact that in the minutes of the sgisit held on 22 November 2005 at Sant’ Antnin
Waste Treatment Plant, M’'Scala it was declared‘thatvil works contractor can join forces only
for Lot 1 provided that the Joint Venture/Consartiis composed from not more than 2 members.’

Dr Michael Sciriha, Strabag/BTA/Polidano’s leggbresentative responded by stating that both the
regulations and the tender dossier did not exciudensortium which is composed of three instead
of two members. Furthermore, he maintained tragtiestion ‘Can a civil works contractor form

a Joint Venture for Lot 1 only, i.e. is there agbaity to join forces for Lot 1?7’ was applicabie
those tenderers who had submitted an offer forlLanly and not for those who tendered for all
four lots.

Dr Antoine Cremona and Dr Stefan Frendo, WasteSéegal representatives, said that this was a
clarification for those who submitted an offer fat 1 only and confirmed that
Strabag/BTA/Polidano had tendered for all four.létso, reference was made to thaédendum to

the Tender issued by Department of Contracts whetrgias stated that ‘Sole Tenderers may
submit their offers for one, more than one or altd. A Joint Venture/Consortium/Group may
either submit an offer for Lot 1 only, otherwisedgdfer for all four lots must be submitted.’

Dr Jesmond Manicaro, the other legal representassgesting the recommended tenderer, argued
that this meant that a tenderer who opted for @amnpr would have automatically excluded
himself from bidding for Lots 2, 3 and 4.

Dr Vella said that their reasoned letter of obj@ttwas presented on 29th August 2006 whilst
WasteServ's reply was submitted on 13th Septem®@8.2 Although he did not know the date
when their submission was published, he doubtediven&VasteServ’'s submission was regular
because according to the Public Contracts Regulatioe reasoned reply should have been filed
within five working days from the publication ofdHetter of objection. He contended that if it was
established that this reply was submitted late; ihehould be removed from the records of these
proceedings.

Dr Cremona explained that the procedural limitagionposed by the regulations applied to the
tenderers and not to the beneficiaries. He saitiththe past the PCAB had permitted the
beneficiaries to present reasoned letters of reghen on the day of the hearing.

Dr Michael Sciriha said that tenders were regulégtivo legal notices, namely LN 177/2005 —
Public Contracts Regulations and LN178/2005 — RuPtocurement of Entities operating in the
Water, Energy, Transport and Postal Services SeBegulations. He maintained that the

arguments brought forward by the appellants inrtlegier of objection indicated that the appeal



was lodged in terms of LN 178/2005 instead of LN/2D05. He claimed that the PCAB should
not consider their appeal because these regulalidnsot apply for this tender.

When Dr Sciriha asked Dr Vella to state whetherapgeal was based on the Public Contracts
Regulations or the Public Procurement Regulatithmesreply given was that they had submitted
their objection in accordance with the requirementhe tender document.

The PCAB pointed out that in the Director Generahttacts’s letter dated 15 June 2006 reference
was made to LN 177/2005.

At this stage the PCAB decided to proceed withhibaring.

Mr Jonathan Buttigieg, appearing on behalf of thpeadlants, started by giving background
information on the submission and evaluation preadghis tender and the reasons that led to the
filing of their objections by means of a power-gastideshow presentation.

He explained that the Joint Venture Haase Eneretheik AG of Germany and Vassallo Builders
Group Limited submitted a complete tender off 3dnuary 2006.

The financial offers of the tenders were opene@bdune 2006 and the results for Lot 1 were as
follows:

Haase/Vassallo Lm 2,700,754.32
Horstman/C&F/Bonnici Lm 3,119,952.24
Strabag/BTA/Polidano Lm 3,149,824.07

On 11" August 2006 they were notified by the Director &g (Contracts) that the Evaluation
Committee had recommended that the contract forllsitould be awarded to Strabag AG (the
Price was not indicated in the Letter) and thatdéeision was based on the fact that Strabag

/IBTA/Polidano had received the highest overall sar95.23 points, while JV Haase/Vassallo
obtained 78.18 points.

On 14" August 2006 JV Haase/Vassallo asked for an expitamaf how they achieved their
points.

On 18" August 2006, they received a reply from the Divectf Contracts which stated:

‘The following is an extract from the Evaluationchaical Report:

A Strengths & Weaknesses Report summarising thessslentified by the team of
technical experts was compiled. Each evaluatorsasskthe strengths and weaknesses of
each offer on an individual basis and gave weighéiocording to his formed opinion.

In view of the results obtained by adopting theirRese Competitive Method’, the
Evaluation Committee affirms that the low scoririgained by certain tenderers does not
signify that they are incapable of meeting the &8® requirements. This outcome simply
means that the proposed technical solution of thexsgerers was less preferred (although
compliant) to the other contenders, when compargdther and in the light of the
minimum criteria requested in the tender documénts.



Mr Buttigieg said that on Z1August 2006 they submitted their Notice of Objestaxcompanied
by a bank draft of Lm 25,000 and on™®8ugust 2006 they submitted their Reasoned Letter of
Objection.

The appellant’s representative explained thateéheer was divided into four distinct Lots and each
Lot had a clear definition of the Employer’s Reguirents. He said that as far as Lot 1 was
concerned, the relative Design (copy presentedchduhie hearing), Technical Specification,
Drawings and the Bills of Quantities were providgdthe Employer while for Lots 2, 3 and 4,
bidders were expected to design and build plantnaachinery to process waste in accordance with
the Employer's Requirements. The key words foseitaree lots were ‘Design and Build’.

Mr Buttigieg said that the Employer's Requirementssisted of a detailed description of the works
required for

Lot1 Civil Works

Lot2 The Mechanical Treatment Plant
Lot3 The Biological Plant

Lot4 The Mechanical Recycling Facility.

In reply to a specific question by the PCAB, theoramended tenderer’s representatives claimed
that each lot was stand alone and evaluated sepavdtile Mr Buttigieg contended that there was
inter-dependence between Lot 1 and Lots 2, 3 andriéw of the foundations required for
equipment.

Then, on the PCAB’s request, Mr Buttigieg highligghthe relevant points of their objection.

Mr Buttigieg claimed that Clause 31.2 of the tendecument clearly specified that the * quality of
each technical offer will be evaluated in accor@awtth the award criteria as detailed in the
evaluation grid Volume 1, Section 6 of this tendessier. No other award criteria will be used.’

He explained that for Lots 2, 3 and 4 tendererewequested to submit a ‘Proposed Technical
Solution’ and these lots were to be evaluated yguke Pairwise Method. Mr Buttigieg said that
tenderers were not required to submit a ‘Proposshiiical Solution’ for Lot 1 because its design
was provided by the Employer. He argued that erbtsis of the fact that there were the ‘Bills of
Quantities’ and the ‘Proposed Technical Solutioaswmot mentioned, then Lot 1 should not have
been evaluated by using the Pairwise Method. Heeldthat according to the Technical
Compliance Grid tenders were to be adjudicatedhbicating whether the offers were
‘Acceptable’, ‘Not Acceptable’ and ‘Not Applicable’ He contended that the Evaluation
Committee did not need to draw up a Strengths aadiivesses Report for Lot 1 because once a
tender was determined to be acceptable then theacbshould have been awarded on the basis of
price.

Dr Sciriha responded by making reference to thexdh@nt which was submitted by the appellants
themselves in their offer. At paragraph no 5 @ ttocument which was rubber-stamped by
Vassallo Builders Group Ltd and HAASE Anlagenbau k@as stated that ‘As specified in the
Minutes of the site visit, all members present wafermed that the evaluation grids of Volume 1
Section 6 do not contain any scorings, since tlauation will be assessed by means of the
“Pairwise Comparison Method”, an American Methodakihs scientifically proved. The
technical and financial evaluations shall be penied as determined by this method.’



The appellants’ representatives confirmed that these present for the above-mentioned site visit.
However, they insisted that the Pairwise Method m@sapplicable to Lot 1 because there was no
technical solution for the evaluators to assede decide upon.

Dr Manicaro responded by stating that by usingithewise Comparison Method the Evaluation
Committee was in a position to choose the most@oarally advantageous offer. However, Mr
Buttigieg pointed out that in actual fact the offecommended for award was the most expensive
and significantly more expensive than the estimatdde of tender.

Dr Cremona rebutted the appellants’ representati@gjuments by stating that the Pairwise
Method could be used also for Lot 1 because, uthgeThree Package Procedure, the nature of
Envelope Two was ‘technical’ in itself. Furtherraphe said that when an offer was considered
‘acceptable’ in the Technical Compliance Grid mdhat it was admissible for the evaluation
process.

Dr Cremona emphasised that in the Instructionseted€rer contained in Volume 1 of the Tender
Documents, the Contracting Authority was givenrigat to modify the yardstick of assessment
provided that each tenderer was informed beforehand

Clause 10 — Modifications to Tender Documents d$igekcthat:

10.1 The Contracting Authority may amend the terdtzuments by publishing
modifications up to 11 calendar days before the &&tsubmission of Tenders.

10.2 Each modification published will constitutpaxt of the Tender Documents and be
sent, in writing, to all known Tenderers. The Tewde must provide written confirmation
within 3 days from receipt of the modificationsttttzey have received modifications, sign
each page and attach it to the Tender Documents.

10.3 The Contracting Authority may as necessaryiamdcordance with Clause 22, extend
the deadline for submission of tenders to give Besaid sufficient time to take
modifications into account when preparing theidiens.’

WasteServ's lawyer said that the minutes of thee\ggit were signed and annexed with the tender
and that it was only now that they were contestireguse of the Pairwise Method and claiming that
Lot 1 did not have a technical solution. He maimedi that the Pairwise Method was not only
limited to Envelope 2 — Technical but also to tmwv&ope 3 — Financial. In fact in the document
tabled by Dr Sciriha it was clearly stated thatéTtbchnical and financial evaluations shall be
performed as determined by this method.’

Dr Frendo intervened to remark that they were cotatbby the fact that the appellants were not
alleging that the Evaluation Committee had usefé@int weights and measures in their evaluation
when they used the Pairwise Method.

At this stage Mr Aurelio Attard, a member of thealhation Committee, took the witness stand and
gave his testimony under oath.

On cross-examination by the PCAB, Mr Attard ifesst that there was technical solution for Lot
1 in the sense that the contractors had to indibaitethey had the necessary equipment, experience
and technical capacity to carry out the works.



In reply to a specific question as to why it wasrfd necessary to use the Pairwise Method after the
issue of the tender, the witness clarified thatas on the advice of the Department of Contracts
that it was not included in the tender documenbwelver, subsequently it was decided to use this
method because they felt that there should be hadedf scoring. He explained that in the

Pairwise Method the comparison was carried outirsgby assigning a score of between 1 and 6 at
every stage of evaluation.

When asked by Dr Sciriha to state whether theyiegphe same criteria for all the contenders in
the evaluating process, the reply given by Mr Attaas in the affirmative. He declared that there
was level playing field among all bidders.

Replying to a question by Mr Buttigieg, Mr Attardid that tenderers were required to propose a
‘Technical Solution’ for Lots 2, 3 and 4 becauseréhwas an element of design. The ‘proposed
technical solution’ was not required for Lot 1 besathe design was ready. However, he
maintained that tenderers had to show ‘the metpoaisosed by the tender for carrying out the
works in compliance with the Employer’s requirenséiats specified in the Technical Compliance
Grid.

When Dr Vella asked the witness to state whethemteant that his clients had to submit a
‘technical proposal’ and not a ‘technical solutioifr Attard responded by stating that, although
the solution was provided by them, tenderers haadpose how they were going to carry out the
works. At this point Dr Vella referred the witnassthe contents of a telefax message received
from the Department of Contracts on 16 August 200&h contained an extract from the
Evaluation Technical Report wherein it was stated:t

‘In view of the results obtained by adopting thaifvise Comparative Method”, the
Evaluation Committee affirms that the low scorifgjaned by certain tenderers does not
signify that they are incapable of meeting the &isdrequirements. This outcome simply
means that the proposed technical solution of ttexsgerers was less preferred (although
compliant) to the other contenders, when compargéther and in the light of the
minimum criteria requested in the tender documents.

Mr Attard pointed out that this particular paradrapas common to all the four reports (one for
each lot) and when they copied the text, througbwamsight, the word ‘solution’ was not replaced
with ‘proposal’.

Then it was the turn of Mr Joseph Degiorgio, Chainnof the Evaluation Committee, to take the
witness stand. He signed a written declaration.

On cross-examination by the PCAB, Mr Degiorgioifest that, holistically, there was no
discrepancy in the appraisal made by the individuainbers of the Evaluation Committee and
confirmed that the points were given objectively.

When Dr Vella asked the witness to state whethenetivere extremes in the points given by
evaluators, the reply given was in the negativee PCAB on analyzing the points awarded by the
individual evaluators noticed that the variatioreyevreflected on all bidders and therefore it wlas o
the opinion that no one was advantaged or disadygadtin that aspect.

Mr Buttigieg maintained that they failed to undarst how Sub-contracting was considered as a
weakness by the Evaluation Committee, considehirddct the total value of works to be sub-



contracted by Haase/Vassallo was only 6% out 080% limit allowed by the tender document.
Furthermore, he said that this should not have beerof the criteria used in the evaluation
process because there was no reference therdte irethnical Evaluation Grid.

In response to Mr Attard’s remark that the appédatid not indicate the identity of their proposed
sub-contractors for steelworks and roads, Mr Bigitjgaid that they had already approached
various companies and obtained their quotationso At was indicated that they had a choice from
a number of sub-contractors and named them. Hiaieed that there was no agreement in place
with sub-contractors because the contract hadetdigen awarded.

With regard to Mr Buttigieg’s statement that th#esion ‘strengths and weaknesses’ was not
mentioned in the tender document, Mr Attard cladfthat this was not a criterion for evaluation
but a report requested by the Department of Caistras an explanation of the points taken into
consideration during the evaluation process. Hitbat sub-contracting was part of the Method
Statement’s criterion wherein tenderers had to show they intended to carry out the works.

Dr Vella intervened to point out that, contrarythe witness’s testimony, the fact that in the
Technical Evaluation Report it was stated thatSttengths & Weaknesses Report summarising the
issues identified by the team of technical expeds compiled. Each evaluator assessed the
strengths and weaknesses of each offer on an thidivbasis and gave weighting according to his
formed opinion’, meant that they first compiled Bieengths and Weaknesses Report and then
gave their weighting. However, Mr Degiorgio assdrthat the report consisted of observations
made by each evaluator after awarding the pointtewidir Attard confirmed that they first gave

the points and then compiled the report.

Dr Manicaro argued that although the tender documpemitted up to 30% of the value of works
to be carried out by sub-contractors, those temgl@vbo did not propose to sub-contract had an
advantage over others.

Dr Vella said that another weakness mentionedearSiinengths and Weaknesses Report was that
Vassallo, as the local partner within the jointtwea was considered to have no ‘experience in
infrastructural works’. The appellants’ legal repentative tabled a copy of Form 4.6.5 —
Experience of Contractor which was included intthender submission to prove that his clients
had the necessary experience to carry out thereshuiorks. Mr Buttigieg said that Vassallo
Builders Group Ltd have been involved in the candton industry for the past 60 years.

Mr Attard said that the list of projects indicateyl Vassallo Builders Group Ltd involved
construction works and not infrastructural worlkdr Buttigieg responded by stating that the
construction of major hotels, old people’s homes aimer projects listed in Form 4.6.5 did not
comprise only civil works and building servicestio¢ type and nature indicated in Volume 3
Employer’s Requirement for Lot 1 Section A2 Gen&askcription of the Works but also involved
significant infrastructural works. Dr Vella poidt®ut that no specific reference was made to
infrastructural works in this document.

Continuing, Mr Attard explained that during the lexsion process, when they compared the lists
submitted by the tenderers, it was concluded thalevwassallo Builders Group Ltd might have

had more experience on construction, others hae exgerience on infrastructure. Here, his
attention was drawn by the PCAB to the fact thatatuld have been more appropriate if they stated
‘less experience’ rather than ‘no experience'’.



Dr Manicaro said that Vassallo Builders Group Lid kot have the necessary experience related to
this tender. He pointed out that, albeit in tmeasoned letter of objection they might have
mentioned projects of a similar nature, the Evadina€ommittee could only rely on information
submitted with the tender otherwise it would viti#the evaluation process.

In reply to a specific question by the PCAB, Mratt confirmed that they based their evaluation
strictly on the information submitted in the tendecuments and not on personal experience.

Dr Cremona said that, had the appellants includegtojects mentioned in the reasoned letter of
objection in Form 4.6.5, the Evaluation Committesnments would have not been the same.

Dr Vella asked Mr Attard to explain why in the &tgths and Weaknesses Report it was stated that
‘Access to equipment resources are limited andveild to be supplemented by sub-contractors’
considering the fact that his clients had comphith the requirements of the tender. He
emphasised that in Form 4.6.2 it was stipulatatitdnderers had to submit a list of equipment
proposed and available for the execution of théreghand not the whole fleet of equipment

owned by the contractor.

Mr Attard declared that they had no particular peabwith the list of equipment submitted by the
appellants and confirmed that there was no bendhriimwever, he maintained that the Evaluation
Committee arrived at that conclusion after assgdsieir proposal in comparison with others.

Mr Buttigieg claimed that the need of havintheee separate packages process was to ensure
transparency throughout the whole tendering anddachtion process. He claimed that in spite of
the fact they were informed that each tendererahaght to be given their respective technical
points prior to the publication of the financiatudts, when they made a specific written request to
the Department of Contracts, they were informed tttze relative points for both the technical and
financial scores will be made available after tinalfstage of the evaluation process.’

Dr Sciriha claimed that tenderers had no rightriovk their points during any stage of the process
once their tender had not been discarded. Alsodiateaned that according to the Public Contracts
Regulations only those tenderers whose bid had theearded had a right to contest the decision.

At this point Mr Edwin Zarb, Director General, Coatts Department, was summoned to the
witness stand and he gave his testimony under oath.

On cross-examination by Mr Buttigieg, Mr Zarb deeththat after the technical evaluation stage,
tenderers were only informed about whether theirhaid been discarded or not and at this stage no
points were given to bidders. He explained thajuRaion 82 of the Public Contracts Regulations
2005 clearly specified that, at the technical extatun stage, tenderers had a right of complaing onl
if their tender had been discarded. However, metwled that the rights of the affected tenderers
were safeguarded because, at the end, all theéseduhe technical and financial packages were
published.

Dr Cremona said that all tenderers have a rigapfmeal at the award stage.

Mr Buttigieg alleged that the fact that the teclhhiesults were not published could have

influenced the evaluation of the financial offefthe PCAB insisted that it would not tolerate such
allegation if not substantiated. However, the PGABarked that the same procedure was adopted
for Lot 3, a tender which was awarded to the sappeléants.



At this stage the parties concerned agreed witlPtB&B’s request to submit and exchange their
submissions (which had to include only issues dathging the hearing) in English through the

Secretary PCAB by Friday, 6 October 2006 (17.00 &mnsl to submit corresponding replies by
Friday, 13 October 2006 (17.00 hrs).



WRITTEN SUBMISSION BY HAASE/VASSALLO JOINT VENTURE
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HAASE /'VASSALLO JoinT venTURE

The Three Arches, Valletta Road, Mosta MST 09, Malta
Telephone: (+356) 2143 2333 Fax: (+358) 2143 3951
www haase-energistechnik.de www vbgl com

Quo-597 BY HAND

6" October 2006

The Secretary

Contract Appeals Board
Department of Contracts
MNotre Dame Ravelin
Floriana

Dear Sir,

CT 318/2005
IMPROVEMENT OF THE SANT'ANTNIN WASTE TREATMENT PLANT
AND MATERIAL RECYCLING FACILITY

PUBLIC CONTRACTS APPEALS
FINAL SUBMISSIONS

During the public hearing on 20" September 2006, we presented our submissions to
the Public Contracts Appeals Board and the following are additional submissions
which further substantiate our appeal.

Requlation 83(2)(f)(i) of the Public Contract Requlations

In terms of Regulation 83(2)(f)(i) of the Public Contract Regulations:

"Within five working days from the publication of the letter of objection, any tenderer
who had registered an interest may send a reasoned reply to the letter of objection.”

It is clear from a reading of the above that the faculty to submit a reply fo our
Reasoned Letter of Objection, published on the 29" August 2006, was limited to
tenderers who had registered an interest in terms of the said Regulation.

Wasteserv Malta Limited, not being a tenderer but only an interested party, could not
have filed a reply to the reasoned letter of objection. In addition, and this without
prejudice to the foregoing, the said reply was not filed within the period specified in
the said Regulation.

Therefore, it follows that in terms of the mandatory procedure laid down by the Public
Contract Regulations the Appeals Board is to strike off from the records of the Appeal
the reply submitted by Wasteserv on the 13" September 2006 through the services
of Ganado & Associates.



CT318/2005 - Sant Antnin Waste Treatment Plant TV Haase / Vassallo

The Evaluation Process

The evidence presented clearly showed that a proposed technical solution was
required for Lots 2, 3 and 4 since these three lots were to be Design and Build to
satisfy the Employer's Requirements. This was highlighted in the Technical
Evaluation Grids of the tender document. No proposed technical solution was
required for Lot 1 since this was designed by Bezzina and Cole (the employer's
architect) and the tenderer for Lot 1 just had to price the extensively detailled Bills of
Quantities.

Ing. Aurelio Aftard confirmed that the Proposed Technical Solution was more
important for Lots 2, 3 and 4 since these dealt with solutions being solicited by
Wasterserv to overcome the current problems of the existing Sant Antnin Plant.
When asked to point out where the Proposed Technical Solution of Lot 1 lay, Ing.
Attard confirmed that no proposed technical solution existed but rather a “proposed
technical proposal” was contained in the Tenderer's Method Statement of Lot 1. Ing.
Attard explained that this "proposed technical proposal” should have explained to the
Evaluation Committee how the tenderer intended to carry out the works.

Ing. Attard was asked to comment about the lefter from the Department of Contracts
(CT 2089/2005 dated 16" August 2006) which contained an extract from the report of
the Evaluation Committee that specifically stated "that the proposed technical
solution of these tenderers was less preferred (although compliant) to the other
contenders...". Ing. Attard stated that although it is written that a proposed technical
solution was required for Lot 1, this must have been a mistake of "cut and paste"
made by the evaluators, since the same conclusion was reached for the other three
lots.

Ing. Attard emphasised that the Pair Wise Method was used to evaluate the
Proposed Technical Solutions.

The tender documents clearly show that a comprehensive Design and Build
Technical Solution was required for Lots 2, 3 and 4. However, there was no
comprehensive Design and Build Technical Solution in Lot 1.

This notwithstanding, the Evaluation Committee proceeded to evaluate a proposed
technical solution which in the case of Lot 1 did not exist.

The Appeals Board raised an interesting point by questioning whether or not there
was any substantial difference in the points awarded to the {enderers by the
individual members of the Evaluaton Committee. Although the Chairman of the
Evaluation Committee stated that there was none, the Appeals Board, on viewing the
results, ascertained that indeed the scoring was not consistent.

One would expect that on the basis of an objective evaluation of this type of bid there
should not be any significant discrepancy in the appraisal made by the individual
members of the Ewvaluation Committee. Any such discrepancy as may have been
noticed by the Board may suggest that the ewvaluation was carried on the basis of
subjective rather than objective criteria. No doubt when such a subjective appraisal is
combined with the Pair Wise System the result of the adjudication can hardly be said
to be "scientifically proved" (vide minutes of the Site Visit held at the Sant' Antnin
Waste Treatment Plant on the 22/11/2005).
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CT318/2005 - Sant Antnin Waste Treatment Plant TV Haasze / Vassallo

The Strengths and Weaknesses Report sheds some light on the criteria which were
adopted in the assessment of the respective bids for Lot 1.

The Strengths and Weaknesses Report relative to JV Haase / Vassallo mentions that
a key weakness of the Joint Venture was the need to subcontract steel works and
road works. It is clear that the categorization of the requirement to subcontract as a
weakness Is Inconsistent with the Tender Document itself. The Tender Document
allows sub-contracting up to a maximum limit of 30% of the total value of the tender
(Page 3 Clause 3.4 - Instructions to Tenderers).

The total value of the works to be subcontracted by JV Haase / Vassallo is only of
6% of the total Tender value, therefore, well within the 30% limit imposed by the
tender documentation.

Once the Tender itself allows for the possibility of sub-contracting part of the works,
the Evaluation Committee should not have considered sub-contracting as a
weakness especially once the level of sub-contracting was well within the limits
allowed for in the Tender. JV Haase / Vassallo could not have anticipated that sub-
confracting would have been treated negatively once it was permitted by the Tender
document itself.

During the hearing of the Appeal it transpired that in the case of the Recommended
Tenderer the works were to be carried out by the pariners forming part of the bidding
venture and from the evidence submitted by Ing. Attard, it was evident that this factor
was considered to be a "Strength” in the case of the Recommended Bidder. It also
resulted that the fact that JV Haase / Vassallo was to sub-contract part of the works,
though within the allowed limits, was treated by the Evaluation Committee as a
weakness. Ing. Attard also confirmed that the fact that JV Haase / Vassallo did not
indicate the identity of their proposed subcontractors was considered to be a serious
weakness. Here too, the Tender Document contemplates specifically the possibility
of not identifying the sub-contractors at the time of submission of the Tender, without
mention of any form of penalization (vide Instructions to Tenderers Vol. |, Sec. |,
Para. 3.3).

The method of evaluation adopted by the Evaluation Committee is clearly
contradicting the Tender Documentation which specifically allows sub-contracting up
to 30% of the value of the works and also allows Tenderers not to identify their
proposed subcontractors at the time of submission of the bid. Nowhere is it stated in
the Tender Documentation that sub-contracting within the approved limits would be
still treated negatively nor is it stated that the non-indication of the identity of the sub-
contractors would be ftreated negatively. The Evaluation Committee's subjective
choice to penalise JV Haase / Vassallo in this regard clearly contradicts what is
specified in the Tender Documentation.

This clear irregularity invalidates the award procedure and of itself is sufficiently
serious to warrant the annulment of the award procedure for Lot 1.

Another weakness stated against JV Haase / Vassallo was lack of experience. The
exact words used in the Strengths and Weaknesses Report stated "No experience in
infrastructural works by Vassallo, the local partner”.
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Ing. Attard was asked to comment about how the Evaluation Committee could have
arrived at such a conclusion when one considers the fact that Vassallo Builders
Limited has been engaged in these types of activities for the past 60 years. Ing.
Attard stated that the declaration in the Strengths and Weaknesses Report was just
"bad English" and it should have said the experience of JV Haase [/ Vassallo when
compared to the other two tenderers of Lot 1 was less preferred. Ing. Attard added
that the projects listed by Vassallo Builders in Form 4.6.5, in his opinion, did not
involve infrastructural works.

The general description of the works for Lot 1 as set out in volume 3 section A2 may
be summarised as comprising:

(1) Dismantling of parts of the existing steel structures and re-erection on the
proposed locations on the site. Fixing of new metal composite cladding
panels.

2) The demalition of a limited number of small structures.

3) Excavation and filling works.

4) The construction of a number of structures.

5) The supply and installation of services including related building services,
pipework and storm-water culverts.

(6) Carrying out structural alterations to buildings being retained and their
refurbishment.

(7} Landscaping works, including coated macadam paved areas, concrete
footways and soft landscaping.

—

With all due respect it is certainly a misconceived idea that the construction of major
hotels, old people's homes and other projects of a similar entity as listed by the Joint
Venture do not involve infrastructural works of the type and nature listed above. As a
matter of fact all of those projects listed by the Joint Venture involved significant
infrastructural works which were by far more complex and extensive than those
contemplated in Lot 1.

The blatant failure of the Evaluation Committee to recognize this factor casts serious
doubts on the expertise of the individual members in the field of building and civil
engineering.

Ing. Attard himself stated during the Appeal proceedings that his line of expertise is
that of mechanical engineering, which is a totally disfinct field from that of civil
engineering. One asks whether any of the other members of the Ewvaluation
Committee are sufficiently qualified in the field of civil engineering.

If the reply to this question should be in the negative (and the blatant error outlined
above should suggest so) then such a circumstance too should be considered by the
Appeals Board as being sufficiently serious to warrant the annulment of the award
procedure for Lot 1.

In the same context, another weakness is stated to be "method statement is not very
detailed, is lacking in technical level, particularly with respect to the striking of
formwork."
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This 1s another area requiring particular expertise in the field of civil engineering.
Should it be ascertained that the members of the Evaluation Commitiee were not
sufficiently qualified in this field, then the appraisal made by them should be
considered as being flawed. The attribution of such a great degree of importance to
the level of detail with respect to the striking of formwork suggests that this is the
case. The Method Statement provided by JV Haase / Vassallo clearly detailed the
methods to be adopted in each and every stage of the consfruction process to the
satisfaction of any reasonably competent person in the field of civil engineering.

The other two weaknesses determined by the Evaluation Committee with regard to
the tender submitted by JV Haase / Vassallo were: that the project programme is not
very defailled and lacks resource allocation; and that access to equipment resources
are limited and will need to be supplemented by subcontractors.

Contrary to the appraisal made by the Evaluation Committee, the programme
submitted by the JV Haase / Vassallo with their tender, contained 190 separate
activities for the four lots, comprising all the necessary activities relative to the civil
works of Lot 1.

Yet it transpires both from the Strengths and Weaknesses Report as well as from the
evidence submitted during the appeal proceedings that the JV Haase /Vassallo were
penalized by the Ewvaluation Committee because allegedly their programme for Lot 1
was not very detailed and lacking in technical level, when in actual fact the
programme in so far as it relates to Lot 1 was in conformity with the tender
requirements.

Similarly erronecus and confradictory to the Instructions to Tenderers is the
assessment made by the Evaluation Committee to the effect that access fto
equipment resources are limited and will need to be supplemented by
subcontractors.

JV Haase/Vassallo presented in form 462 a list of theirr equipment resources as
required by the technical compliance grid. They did not submit a list of their whole
fleet.

As specified in Volume 1 Section 4, the equipment listed was to include only the
equipment proposed and available for the execution of the contract, and not the
whole fleet of equipment owned by the tenderer.

During the proceedings Ing Attard stated that in the case of the recommended bidder
his whole fleet was taken into consideration in the evaluation process.

The criteria adopted by the Evaluation Committee in this regard, as confirmed by Ing.
Attard during the proceedings, lead to two considerations.

Ex admissis, during the evaluation process, the entire fleet of the recommended
bidder was taken into consideration and was deemed by the Ewvaluation Commitiee to
be a "Strength"; it follows that the Ilist submitted by the JV Haase [/ Vassallo
containing only the necessary equipment for the execution of the contract rather than
the whole fleet of equipment owned by the Contractor was deemed by the same
Committee as being a "Weakness". It results therefore that here too the Evaluation
Committee adopted criteria which run counter to the Instructions to Tenderers, as a
consequence of which the JV Haase /Vassallo were serously prejudiced.
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The access to equipment resources by the JV Haase/Vassallo is not limited at all and
is more than sufficient to carry out the works as specified for Lot 1.

The mere fact that some equipment will be supplemented by subcontractors,
exclusively for the relatively small portion of the works which are to be subcontracted,
could not have been regarded as a "Weakness" by the Evaluation Committee.

It i1s stated earlier in these submissions that the categorization by the Evaluation
Committee of the reqguirement to subcontract as a "Weakness" is inconsistent with
the Tender Document itself.

It is submitted that the Evaluation Committee committed the same
mistake/irregularity when considering the access to equipment resources.

The JV Haase [/ Vassallo will be having recourse to equipment supplemented by
subcontractors exclusively with regard to those works which the Joint Venture will be
subcontracting, which subcontract works amount to a mere 6% of the ftotal Tender
value.

Having established that the Tender itself allows for the possibility of subcontracting
part of the works, the Evaluation Commitiee, as stated earlier, should not have
considered subcontracting as a "Weakness", nor should it have considered as a
"Weakness" recourse by the Joint Venture to equipment supplied by the
subcontractors for the execution of the subcontracted works.

This is yet another irregularity to the prejudice of the JV Haase / WVassallo which
suffices to invalidate the award procedure.

Qther Considerations

In Volume 1 Section 1 clause 292 it i1s specifically stated that "the purpose of the
evaluation process is to identify the Tenderer most likely to enable the Contracting
Authority to achieve its objectives of having a facility that is completed on time, meets
the requisite quality criteria and is within the budget available".

The award of the contract to the most expensive tenderer - practically Lm 450,000
more expensive than the JV Haase/Vassallo Bid and significantly more expensive
than the budget - cerfainly cannot be considered to achieve the purpose of the
evaluation process as defined in Volume 1 Section 1 clause 29.2.

Having ascertained the irregularities committed by the Evaluation Commitiee in the
evaluation procedure as submitted above, the Appeals Board should annul the
recommendation of the Evaluation Committee to award the contract for Lot 1 to
Strabag AG.

The Appeals Board should also come fo the conclusion that the tender submitted by
the JV Haase [/ Vassallo fully satisfies the Contract Requirements; confrary to the
conclusions reached by the Evaluation Committee, the JV Haase / Vassallo Tender
guarantees the execution of the works in conformity with the Contract Requirements
under their various aspects, by meeting the requisite quality criteria, by guaranteeing
the completion of the works on time and at a price which 15 Lm 400,000 cheaper than
Strabag AG, the Bidder to whom the Evaluation Committee recommended the
contract should be awarded.
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The JV Haase [/ Vassallo bid, which resulied to be the cheapest amongst the tenders
submitted, clearly satisfies Wasteserv's declared intention that the procurement
process is completed by the selection of the most economically advantageous bid
which is fit to satisfy the Employer's Requirements.

Yours truly,
JV HAASE / VASSALLO

i Yucke

Avv. Aldo Vella
Director and Legal Advisor

— o
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Joint Venture Hal Farrug Road

, -

‘ i Luqga - Malta
Tel: 21244241
STRABAGPoIidanoGro up sz: 25585221

13® October 2006

The Secretary

Contracts Appeals Board
Department of Contracts
Notre Dame Ravelin
Floriana

Dear Sir.

Re: CT318/2005 — Improvement of the Sant'Antnin Waste Treatment
Plant And Material Recycling Facility
In accordance with the Contracts Appeals Board directives of the 20%
September please find hereunder Messrs Strabag/Polidano's (hereinafter
referred to as the “Recommended Tenderer”) the reply to Messrs
Hasse/Vassallo (hereinafter referred to as the “Objecting Tenderer™) final

note of submissions dated 6% October 2006.

Admissibility of Document filed by Wasteserv Malta Limited

The regulation quoted by the Objecting Tenderer in support of his elaim that
the document filed by Wasteserv Malta Limited on the 13 September 2006
is clearly not applicable to the case in question and therefore such claim is
completely unfounded. Regulation 83 of the Public Contracts Regulations
[S.L. 174.04] — (hereinafter referred to as the “Regulations™) refers to the
“any tenderer who feels aggrieved” or “any person having or having had
interest” in obtaining a particular public contract. WasteServ Malta Limited
(hereinafter referred to as “WasteServ”) is neither a tenderer nor a person
interested i obtaining a public contract. Therefore, WasteServ is not bound

by the procedural limitations imposed by Regulation 83.
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As the Implementing Agency and the ultimate beneficiary of the final
contract, however, WasteServ may rely on the provisions of Regulation 84
(11) (a) which are unequivocal. The provisions of the said regulation

stipulate in no uncertain terms that:

“ The Chairman shall have the power to determine the procedure
for the hearing of all complaints lodged with the Appeals Board and
shall ensure that during the public hearing all interested parties are
given the opportunity to make their case”

The document submitted by Ganado & Associates on behalf of Wasteserv is
merely a document outlining the prelimimnary observations of the
Implementing Agency, which Agency is definitely 1s an interested party m
terms of the above-quoted regulation. Though not a person interested in
obtaining a particular public contract, WasteServ is definitely an interested
party. Thus, contrary to what the Objecting Tenderer 1s stating in its final
submissions, WasteServ 1s merely availing its right to “make [its] case” in

accordance with Regulation 84 (11) (a) .

Without prejudice to the foregoing, the widely recognised general principle
of Maltese law, " ubi lex voluit dixit, ubi noluit tacuit' which means that when
the legislator wants to regulate a matter it does so, and when it does not want
to regulate a matter it remains silent also needs to be taken mto consideration.
This simply means that if the legislator intended to preclude an Implementing
Agency from making submissions or participating in the appeal proceedings

it would have expressly stated so.
Finally it has been an uninterrupted practice adopted in appeal proceedings to
allow submissions by implementing agencies and/or ultimate beneficiaries of

the final contract.

Further elaboration on this point would be but a futile exercise.
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Admissability of the Final Note of Submissions submitted bv the Objecting

Tenderer

It is humbly submitted that the Appeals Board should not take cognisance of
the final note of submissions filed by the Objecting Tenderer on the 6"
October 2006 and should order that the said note be removed in its entirety
from the records of these proceedings. This submission is based on the fact
that what the Objecting Tenderer has attempted to do by means of the said
note is, raise grounds of objection not raised in its original Reasoned Letter
of Objection dated the 29" August 2006 and this in view of the fact that the
claims brought forward during the oral pleadings by the Objecting Tenderer

were all defeated in their entirety.

Permitting an objecting tenderer to raise fresh grounds of objection following
the submission of the reasoned letter of objection would give vent to abuse
by present and future objecting tenderers thus creating a risky precedent. An
objecting tenderer is bound by the objections raised in the reasoned letter of
objection. The Objecting Tendersr’s actions are a clear case of goalpost
shifting, and an attempt to prejudice the Recommended Tenderer. Accepting
the contents of the Objecting Tenderer’s note, whilst as pointed out above,
would create a risky precedent would require the reopening of the appeal
proceedings with either party having the right to bring fresh evidence in

support of its claims.

Nonetheless and without prejudice to the foregoing the Recommended
Tenderer shall reply to these submissions seriatim. With regard to its
submissions in relation to the original Reasoned Letter of Objection dated the
29™ August 2006 submitted by the Objecting Tenderer, the Recommended
Tenderer shall rely entirely on its oral pleadings of the 20" Sepetember 2006

the recording of which is available to the Appeals Board.



The Evaluation Process

It 1s completely incorrect to state that no proposed technical solution was
required for Lot 1. The Objecting Tenderer in a overtly desperate move to try
to regain lost ground have had to resort to deceiving and misleading tactics.
The fact that the Tender Document included drawings by Messrs Bezzina &
Cole does not mean that Lot 1 did not require a technical solution. Contrary
the misstatement put forth by Objecting Tenderer, Ing. Aurelio Attard never
stated that Lot 1 did not require a technical solution. The very same words
quoted by the Objecting Tenderer “proposed technical proposal” show that a
technical solution was in fact required and expected of all tenderers. The
Objecting Tenderer in fact admits that a Design and Build Technical Solution
was required but tries to qualify this by the term “comprehensive”. This
exercise of word play adopted by the Objecting Tenderer verges on the

ridiculous and does not merit further attention.

Expertise of the Evaluation Committee

In its note of final submissions, the Objecting Tenderer makes a feeble
attempt at casting doubts as to the expertise of the Evaluation Committee.
“He who alleges must prove™ and the Objecting Tenderer should prove any
allegations put forth by it instead of trying to venture on a fishing expedition.
The Appeals Board in one of its earlier decisions was adamant that it “would
not permit fishing expeditions thus allowing anyone to gain access to

documents not related to the formal objections raised”.[ CT2063/04]

The Pairwise Comparison Method for Evaluation

At the outset it has to be pointed out in no uncertain terms that the all
tenderers knew perfectly well that the pairwise comparison method was
going to applied for evaluation purposes. The minutes of the site visit held at
Sant’ Antnin Waste Treatment Plant on the 22° November 2005 are

indisputable and undeniable in this regard:



“Following the last clarification request Ing. A. Attard informed the
members present that the evaluation grids do not contain any
scorings, since the evaluation will be assessed by means of the
“Pairwise Comparison Method”. an American Method which is
scientifically proved”
At no point prior to the oral submissions of the 20® September 2006 did the
Objecting Tenderer contest the Pairwise Comparison Method, on the

contrary. the above-mentioned mmutes of the site visit were endorsed by the

Objecting Tenderer.

The Objecting Tenderer’s allegation that the Ewaluation Committee
undertook a subjective appraisal 1s completely unfounded and
unsubstantiated. Again, in another deceitful move the Objecting Tenderer
resorts to word play. As is clear, the words “scientifically proved” referred to
in the last preceding quotation refer to the Pairwise Comparison Method, a

fact that is recognised by the most renowned academics and scientists alike.

Furthermore it is to be pointed out that the Pairwise Comparison Method was
the method adopted by the Evaluation Committee in the evaluation of all bids
with regard to all lots. Is one to understand thus that what the Objecting
Tenderer is proposing is that all the tender awards be annulled including
those where 1ts bid was successtul? The Objecting Tenderer attempts at
discrediting the Pairwise Comparison Method are of a frivilous and vexatious
nature as was clearly visible during the public hearing of the 20® September
2006. The Pairwise Comparison Method ensures that the bid with the highest
added value is chosen. The Evaluation Committee’s task was to determine
the tenderer who “offered the most economically advantageous offer™ out of
two technically compliant bids. If one had to describe this in terms of “end”
and “means” the Pairwise Comparison Method was the means an “end”, the

“end” being the tenderer who made the most economically advantageous

! Vide Tender Document — Clause 31 titled Criteria for Award
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offer. What the Evaluation Committee had to establish was which bid would
give the necessary serenity and guarantees that the ultimate beneficiary 1.e.
the Implementing Agency would attain what it had set out to achieve. This
brings the Recommended Tenderer to consider the issue of the “most

economically advantageous offer”.

The Most Economically Advantageous Offer

As pointed out above, in terms of the Tender Document the Evaluation
Committee had to choose the most economically advantageous offer. In this

regard the Regulations are unequivoeal. They stipulate that:

“Where the award is made to the most economically advantageous
offer, various criteria relating to the contract, including but not
limited to price, delivery date, delivery period or period of
completion, running costs, cost effectiveness, quality, aesthetic and
Sfunctional characteristics, technical merit, profitability, after sales
service and technical assistance shall be taken into consideration. ™
A cursory glance at the foregoing provision from the Regulations is enough
to discredit completely the emphasis made by the Objecting Tenderer on the
fact that its was the cheapest offer. The method of choosing the most
economically advantageous offer is chosen for many contracts especially for
complex works. In such cases it is not appropriate to compare what is
available on the basis of price alone. The Objecting Tenderer, however, for
reasons known only to it seems to be totally ignoring this fact by repeating ad

nausiam that its was the cheapest offer without referring to its failure in the

other criteria laid down by the Tender Document.

The Evaluation Committee reached its conclusion on the objective grounds
and criteria specifically mentioned in the Tender Document’, which grounds
and criteria were equally applicable to all tenderers and were strictly related

to the subject of the contract.

_: Regulation 27 (4)
* Vide Tender Document — Technical Compliance Grid — Lot 1



The Objecting Tenderer’s lack of Experience in Infrastructural Works

The term infrastructure has been used since 1927 to refer collectively to the
roads, bridges, rail lines. and similar public works that are required for an
industrial economy, or a portion of it, to function. With all due respect, the
Recommended Tenderer reiterates that the Objecting Tenderer does not
possess the required experience in infrastructural works. So much so, that
when giving the general description of the works for Lot lin its final
submissions, the Objecting Tender conveniently failed to include road works

when these are part and parcel of the Civil Works for Lot 1.

Furthermore and without prejudice to the foregoing, it is an enshrined
principle of Maltese Law that “quod non est in acti non est in mundi”. Merely
for argument’s sake let us presume that the Objecting Tenderer possessed the
necessary experience. Even if this were the case, the Objecting Tenderer
failed to furnish details of similar projects undertaken by it in the past. The
Objecting Tenderer was not precluded from submitting such information. It
1s, however, up to a tenderer to prove that it possess the qualities necessary to
satisty tender requirements. Tt is not the Evaluation Committee's task to fill in
any lacunas in a tenderer's bid. Such an exercise would vitiate the evaluation
process. The Committee can only decide on the documentation made
available to it. If documentation was not submitted one cannot expect the
Evaluation Committee to make assumptions of the sort the Objecting
Tenderer expects it to do. In this context the phrase “hindsight 1s a tenderer's

worst enemy” assumes huge significance.

Subcontracting

As pointed out above, since the Evaluation Committee was faced with two
compliant bids, it had to go for the bid having the higher added value. Even
in the event that the level of subcontracting proposed by the Objecting
Tenderer was within the permitted limits, it is only logical that the Evaluation

Committee would go for a solution depending solely on the tenderer in



question rather than one depending on a tenderer who needed to subcontract.
It is far easier for the Implementing Agency to guarantee compliance with the
tender requirements in the case of the particular tenderer rather than m the
case of having to exercise controls not only over the contractor but also

subcontractors.

The Objecting Tenderer makes reference to Instructions to Tenderers Vol 1,
Sec.l Para. 3.3 in support of their claim that they were not bound to identify
their subcontractors. However such an exemption is clearly granted in the
case where the subcontractors are not known. As results clearly from the
answers submitted by the Objecting Tenderer to the Clarifications requested
by the Evaluating Committee, the Objecting Tenderer had clear ideas of the
companies they intended to approach for subcontracting purposes. On the
contrary the answer given by The Objecting Tenderer [ Clarification letter -
16™ March 2006 ] clearly shows an attitude which surely does not contribute

to providing the necessary serenity and guarantees sought for by the client:

“As we mentioned during Clarification Meeting we as yet do not
have any commitments with any subcontractors or suppliers,
although it would be our intention to subcontract the roadworks to
either Bitmac, Asphaltar, or Polidano. We also intend on
subcontracting certain Structural Steel Works to either Motherwell
Bridge (Malta) Limited or Steel Structures Limited.”

The Objecting Tenderer to date have not managed to secure an arrangement
with a subcontractor. In the event that for some reason or other the Objecting
Tenderer does not manage to secure a subcontractor, a situation whereby
after being awarded the tender in question, the Objecting Tenderer would not
be able to perform the same. This would entail the starting afresh of the
tendering process with all the dire consequences this would bring about. On
the other hand this is non existent problem for the Recommended Tenderer

who does not need to subcontract any of the works.

26



Furthermore, one cannot but note another change in position. In its reasoned

letter of Objection of the 20" August 2006, the Objecting Tenderer stated:

“In fact, all tenderers for Lot 1 have to subcontract at least 4.5%
of the value because none of them are Structural Sreel
Fabricators/Evectors. Surely this should not be a criteria which
should determine the outcome of such a tender”.
It resulted that the Recommended Tenderer, contrary to what was alleged,
does not intend to subcontract these works. It does not follow that because of

the fact that the Objecting Tenderer would need to subcontract, it ought to be

assumed that other bidders would need to do the same.

Tenderer's Fleet and Access to Resources

The arguments raised in the last preceding section hold just as good to the
issue raised by the Objecting Tenderer in regard to the equipment to be
used on the project. Ex admissis some of the equipment the Objecting
Tenderer intended to use would depend on the subcontracting agreements it
could secure with its subcontractors. Therefore by their own admission they
submitted a list of equipment which they were not even sure they could

secure at the time of submission.

The Objecting Tenderer contend that they only provided a list of the
equipment they thought would suffice to carry out the project. It 1s only
logical to presume that one would go for a bid submitted by a tenderer who
has the equipment readily available should it be so required rather than go
for a bid wherein the tenderer cannot guarantee the availability of the

required equipment due to his reliance on subcontractors.

Qther Considerations

It 1s humbly submitted that it is quite apparent that Objecting Tenderer’s

note of final submissions fails to address the points raised during the oral
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pleadings of the 20™ September 2006 thus confirming that the objection is
void of substance and does not merit to be upheld. Not only did the
Objecting Tenderer fail to answer the points raised during the oral
pleadings but it was constrained to change the basis of objection which in

itself is inadmissible.

In the light of the position taken by the Objecting Tenderer, the
Recommended Tenderer cannot but reiterate the points (not mentioned
above) raised during the oral pleadings in response to the original objection
raised by The Objecting Tenderer in its reasoned letter of Objection of the

29 August 2006.

Puiblication of Technical Evaluation Results

In yet another unsuccessful attempt to precondition the Appeals Board, the
Objecting Tenderer in its letter of the 29® August 2006 tried to create an
impression that it was being prejudiced at a very early stage of the
proceedings and that the adjudication process was somewhat vitiated and
non transparent. It claims that the rejection of their request for the
publication of the Technical Evaluation prior to the publication of the
Financial Results prejudiced their right of appeal in the process. The
answer to its qualms is provided in the Regulations themselves. Given the
Objecting Tenderer’s bid was not disqualified or disregarded at the
technical evaluation stage, the Objecting Tenderer had no right of appeal
until the publication of the final result and thus its right of appeal was
unharmed. In this regard Regulation 82 (3). (4). (6) and (10) are
unequivocal. Reference is made to a Decision by the Public Contracts
Appeals Board of the 12 th June 2006 [Case 81 — CT 2525/2005] wherein
the Appeals Board dealt with this point in an exhaustive manner.
Furthermore in support of its claim, the Objecting Tenderer exhibited a
copy of an email transmission in regard to tender WSC/T/51/2004 which in

no manner whatsoever proves any of its points and clearly is not applicable

28



to the these proceedings in that public procurement of entities operating in
the water, energy, transport and postal services sector (the Water Services
Corporation being one of these entitities) i1s not governed by the

Regulations but by a separate set of rules.

What the the Objecting Tenderer attempted to do was to acquire
mnformation about the other tenderers' bids, an action strictly prohibited by
the Regulations and the secrecy provisions of the Tender Dossier. No
information whatsoever on the contents of bids may be disclosed until final
adjudication. The Department of Contracts and in particular the Dirsctor of
Contracts acted correctly in disclosing only permitted information and only

at the permitted stage.

Technical Evaluation

With regard to the issues raised by the Objecting Tenderer in their letter of
the 20" August 2006 regarding the Technical Evaluation process, in order
to avoid odious repetitions easy reference can be made to the preliminary
observations submitted by the Wasteserv on the 13™ September 2006 on the

1ssues ratsed.

Concluding Remarks

It 1s sufficiently clear that all throughout the tendering process. a level
playing field was maintained between all parties mvolved. The Objecting
Tenderer has attempted to disturb this level playing field to the detriment of
the Recommended Tenderer. It departed from its original objections and

sought to introduce fresh objections at this late stage of the proceedings.

The Recommended Tenderer reiterates that the Objecting Tenderer i its note
of final submissions fails to rebut the Recommended Tenderer’s objections

raised during the oral pleadings and to which the Recommended Tenderer
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holds [rm. Instead, the Objecting Tenderer choses to change tact. It is a
general principle of law and equity that “Elecia wna via non dat ricursus ad
afterant”. The Objecting Tenderer cannot simply change path upon that it had

taken the wrong dircction.

Tn view of the forgoing, the Recommended Tenderer whilst reserving the
right to make further submissions, humbly request that the Public Contracts

Appeals Board:

L. Reject the Objecting Tenderer’s Appeal
2. Declare the Objection filed by the Objecting Tenderer

frivolous and vexatious

and

-
a.

Confirm the original recommendation of the Director of

Contracts inn favour of the Recommended Tendcrer

%Franco (alea

esmind Manicaro
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W/ 171, OLD BAKERY STREET,

LETTA VLT 09, MALTA
Gan ado ¥:.L (+856) 2128 5406

Advacates:

Cansultane
Yegal Procaratrs:

& Associates o Gnaey oo

ADVOCATES
[” 5%8ST GHRISTOPHER STREET,

‘VALLETTA VLT 08, MALTA
Tel: {+356) 2124 7802
Fax: (+356) 2124 0550

12® October 2006 a0 Tel: (+856) 9947 3066

- E-mail: lawfirm@jmganado.com
Web: wwwimganado.com

The Secretary

Public Contract Appeals Board
Department of Contracts

Nofre Dame Ravelin

Floriana

Dear Sir,
CT 318/2005

IMPROVEMENT OF THE SANT’ANTNIN WASTE TREATMENT PLANT
AND MATERIAL RECYCLING FACILITY

Reply to Appellants’ final submissions following
Public Hearing

We write on bebalf of the final beneficiary (implementing agency) of the above-
captioned public contract, Messrs. WasteServ Malta Limited (hereinafter referred to as
“Wasteserv”) in reply to the final submissions filed by appellants Messrs. Haase/Vassallo
Joint Venture (hereinafter referred to as “HVJV®) in terms of the procedural order of the
Public Contracts Appeals Board at the oral hearing of the 20® September 2006.

It has to be reiterated that as the final beneficiary of the above-captioned contract of
works, Wasteserv is solely and exclusively interested in ensuring that the Director
General (Contracts), as the contracting authority, completes this procurement process by
selecting the most economically advantageous bid which is fit to satisfy the Employer’s
Requirements.

Nevertheless, in accordance with the provisions of the Public Contracts Regulations
(hereinafter called the ‘Regulations’} and in accordance with the consolidated practice of
the Public Contracts Appeals Board (hereinafter called the ‘PCAB’) it is hereby
addressing issues arising out of the appellants® final submissions dated 6™ October 2006
which are in its opinion both factually and legally incorrect.

1. Locus Standi of Wasteserv as the beneficiary of the contract

In their final submissions Appellants reiterate two questions which have already been
dealt with by the PCAB in the sitting of the 20" September, namely Wasteserv’s alleged
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lack of the required interest at law to participate in thcse proceedings and the alleged late
submlssxon of the reply to the reasoned letter of the 13% September 2006.

Wasteserv humbly submits that both these allegations are factually as well as legally
incorrect as can be attested by even a mere superficial review of the now vast number of
decisions delivered by the PCAB on this issue. This issue has for example been dealt with
at length in past decisions (v. for instance Case 46 CT2616/2004 Joint Venture Polidano
Group/Gait Tarmac Ltd. vs. Director General Contracts, AdT and the Ministry for Gozo)
and it is now consolidated practice in similar appellate proceedings that beneficiaries/
implementing agencies have a residual automatic interest in appellate proceedings in
order to request the PCAB to uphold the decision of evaluation committees appointed by
the Director General (Contracts) as the default contracting authority at law.

The Regulations in fact vest the Director General (Coniracts) with the default role as
confracting authority in all the public works, supplies and services contracts which
exceed in value the applicable thresholds implementing into Maltese law the relevant EU
thresholds set in the EC public procurement directives. As such therefore in the vast
majority of cases the ex /ege contracting authority is not the authority, Ministry or
department which will benefit from the execution of the contract but the Director General
(Contracts). This does not divest the mlplementmg agency “however ffom ifs interest at
law. Indeed its interest is protected by law and has always been protected by the PCAB in
view of the fact that in reality the compilation of the tender dossier itself, the members of
evalnation committees and the drafting of the employers’ requirements often emanate
from within that implementing agencies or external consultants appointed by that same
agency.

The implementing agency is therefore in the best position to ensure that the contracting
authority awards public confracts following procurement processes to the most
economically advantageous bidder and therefore to that bidder who can deliver in
accordance with the set Employer’s reqmrements and this interest has to be protected by
the PCAB.

In addition, with respect to Appellants’allegation that Wasteserv’s reply to their reasoned
letter of objection was filed late and should be discarded, it should be very clearly pointed
out that the law does not even require a beneficiary authority to register an interest. Nor
does it naturally impose a deadline for the submission of its replies or limit its
participation at any public hearings convened by the PCAB. In the Polidano/Gatt vs AdT
et case above-mentioned for instance, as well as in a number of other proceedings, the
PCAB accepted replies to reasoned letters of objections filed on the day of the sitting
(seduta stante) by the beneficiary. Participation by the beneficiary at the oral hearing is
evidently not limited or in any way curtailed by whether the beneficiary has filed a
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written reply to the reasoned letter or not. Wasteserv has solely filed a written reply in
order to assist the PCAB, by presenting to it the case for upholding the decision of the
contracting authority’s evaluation committes in a more coherent way and for case of
reference prior to decision, even if in no way was it obliged to do so in order to be able to
defend the decision of the evaluation committee at the oral hearing. o
Without prejudice to the above however, it is hereby being submitted that appellants’
objection to the filing of Wasteserv’s reply to the reasoned letter of objection has already
been exhaustively dealt with by the PCAB at the hearing of the 20™ September 2006. The
PCAB’s decision to accept Wasteserv’s participation at the hearings and the notification
of the reply to the reasoned letter by the secretary of the board to appellants and to the
Director General (Contracts) constitutes in fact an interim decision by the PCAB
confirming Wasteserv’s locus standi in these proceedings as the beneficiary of the public
works coniract CT 318/2005. Such decision is based on the provisions of Regulation 84
(D ()

“The Chairman [of the PCAB] shall have the power to determine the procedure for
the hearing of all complaints lodged with the Appeals Board and shall ensure that
during the public hearing all interested parties are given the opportunity to make

their case.”
2. The Evaluation Process

In their final submissions HVIV argue that “The evidence presented clearly showed that
a proposed technical solution was required for Lots 2, 3 and 4 since these three lots were
to be Design and Build to satisfy the Employer’s Requirements. This was highlighted in
the Technical Evaluation Grids of the tender document. No proposed technical solution
was required for Lot 1 since this was designed by Bezzina and Cole (the employer’s
architect) and the tenderer for Lot 1 just had to price the extensively detailed Bills of
Quantities.”

This is simply a restatement of an illogical argument brought by appellants at the oral
hearing, which has already been proven to be factually incorrect and based on wrong
assumptions.

Wasteserv respectfully submits that the appellants’grievance is based on a false equation
between a technical solution and design. Appellants claim that since there was no design
‘input’ expected from the bidders, then there can be no technical solution in that what
was expected of the bidders was the mere compilation of the bills of quantities. This
cannot be farther from the fruth in projects such as Lot 1, i.e. projects where design is
furnished by the Employer’s architects (Messrs. Bezzina & Cole in this case).
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The fact that the design is provided by the Employer does not necessarily mean that the
technical solution is given. In fact design is but or, albeit important, part of the
‘technical solution’. A solution given by the bidders and prospective contractors includes
other factos, namely the methodology to be employed in the execution of the contact, the
phases or milestones to be reached in a given works programme, the equipment and
access thereto, the on-site measures operated, the availability of qualified personnel etc.
What was furnished by the Employer was simply the design. And, even though

admittedly no bidder furnished such a variant solution, for Lot 1 as well there was the

possibility of having a variant solution including design in terms of Clause 19 of the
Instructions to Tenderers.

To argue that the evaluation committee could not judge a bid on the technical solution in

Lot 1 because the design was given and therefore “there was no technical solution™ is

therefore utterly misleading. It is not only design and build contracts which require a

technical solution from bidders. Proposed contracts as Lot 1 still require a host of other

factors forming part of a proposed technical solution although one of the most important

of such factors, ie. design, is admittedly given by the contracting authority and is
_therefore identical for all bidders.
In view of the above and with reference to the submissions already made on this point by
legal counsel for Wasteserv as well as with particular reference to the evidence given by
Ing. Aurelio Attard on this point, Wasteserv therefore humbly submit that the PCAB
should confirm the decision reached by the evaluation commitice appointed by the
Director General (Contracts) when it declared that “the proposed technical solution of
these tenderers [Haase-Vassallo] was less preferred (although compliant) to the other
contenders.”

3. Alleged lack of objective evaluation

In the second page of their “final submissions’ Appellants argue again that there were
‘discrepancies” between the scorings made by the individual members of the Evaluation
Committee and that the Chairman of the PCAB has ascertained this fact at the oral
hearing. They further argue that the scoring ‘was not consistent” and that evaluation was
therefore subjective rather than objective in nature.

This is a last-ditch effort at trying to discredit the whole process of adjudication adopted
in this procurement process by trying to allege in a very vague statement based on
completely unproven facts, that the members of the adjudication committee did not have
an objective unit of measurement and that therefore the evaluation process was vitiated.
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Again Wasteserv categorically rejects this version of the facts and argues that it is
completely misleading to represent the adjudication process adopted in this procurement
process in such light. -

With the adoption of the Pairwise Comparison method, notified to all and agreed to in
writing by all the participating bidders, the evaluation committee indeed adopted a
scientifically proven and statistically independent method of measurement which
combines the results achieved by competing bids in order to amive at the most
economically advantageous bid in an objective method.

It has to be stated however, in the clearest of terms, that the evaluation committee was
not bound to adopt any such statistical method, both in terms of the tender dossier and in
terms of the applicable public procurement legislation. In fact there is nothing wrong in
principle, in terms of the Regulations and the applicable EC public procurement
legislation, for evaluation committees to assess bids on their own and without reference
to any statistical method. This entails an element of subjectivity which is NOT prohibited
by the law and which is why evaluation committees are made up of 5 or 7 members in the
first place. The appellants to the contrary seem to allege that the absence of a purely
objective ruler with no subjective influences vitiates the process; something which is both
illogical and unrealistic. Indeed the Director General (Contracts) himself confirmed that
not all contracts are awarded on the basis of the pairwise or other statistical method of
comparison and that in a vast number of other procurement processes, the evalnators
arrive at a decision based on average scorings. Subjectivity on its own is not a ground for
vitiation of the process! Appellants have to prove wrongdoing or gross negligence by the
individual evaluators in order for the PCAB to be in a position to disturb the decision
reached by the evaluation committee.

This situation however, for the purposes of the current proceedings is only hypothetical
since the evaluation committee did in fact adopt an objective ruler by incorporating the
Pairwise comparison method in the evaluation process. The fact then that there are
differences (which in the words of the Chairman of the PCAB at the hearing were not
substantial) in the scoring by the individual evaluators simply attests to the residual
degree of subjectivity left in all procurement process and which, contrary to what is being
alleged by HVIV, is not prohibited by the Regulations, is mot prohibited by the
applicable EC directives, does not violate existing practices adopted by the Directorate of
Contracts and is not a ground for annulment of an adjudication.

36



Ganado
& Associates

ADVOCATES

4. Tenderer’s Limited Access to Equipment

-

On the issue of the appellants’limited access to equipment, HVIV argue that:

“Similarly erroneous and contradictory to the Instructions fo Tenderers is the assessment made by the
Evaluation Commiitee to the effect that access to equipment resources are limited and will need to be
supplemented by subcontractors.

JV Haase/Vassallo presented in form 4.6.2 a list of their equipment resources as required by the technical
eompliance grid. They did not submit a list of their whole fleet.

As specified in Volume 1 Section 4, the equipment listed was to include only the equipment proposed and
available for the execution of the contract, and not the whole fleet of equipment owned by the tenderer.

During the proceedings Ing Attard stated that in the case of the recommended bidder his whole fleet was
taken into consideration in the evaluation process.”

This quotation contains an incredible amount of incorrect statements of fact and is based
on assertions which have been re-iterated several times by Appellants throughout these
proceedings but which have so far (and will certainly remain) unsubstantiated and

Primarily, it is not true that Ing. Attard stated that in the case of the recommended bidder
his whole fleet was taken into consideration in the evaluation process. Indeed Ing. Attard
in cross-examination by legal counsel for appellants in open sitting declared that the
evaluation committee took into consideration only the list of equipment provided with the
tender documentation by the bidders. Logically Ing. Attard conld never know whether the
recommended bidder had included in the tender the list of the entire fleet owned. This
would presuppose a knowledge by Ing. Atiard of the fleet owned by the recommended
bidder, something which is evidently not the case.

Secondly, on the very merits of this issue, it transpired in the clearest way from the
documentation submitted by HVIV and by statements made in open sitting by
representatives of the appellants that as a matter of fact HVIV did not own all the
equipment required for the execution of the works in accordance with the employer’s
requirements. They intended to subcontract some of the works specifically becanse of
the lack of equipment. In the tender documentation they list a wide selection of potential
subcontractors, which incidentally includes a partner in the recommended bidder. It is
therefore not a question of the appellants and the recommended bidder both having
enough equipment to perform the obligations assumed and the latter having gone
‘overboard” by providing more than what was requested. It is in fact a question of
compatison between the equipment provided for the execution of works together with
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ancillary considerations as possibility of back-ups and subcontracting arrangements
within the list provided.

-

It has to be confirmed again that the access to equipment factor was the factor with less

weight in the adjudication. Nevertheless, even for such a minor factor, if a contragting

authority does not have the right to prefer a bidder with a more extensive fleet and
therefore with the possibility of providing back-up and if a contracting authority is barred
from preferring a bidder who does not intend to subcontract outside the venture to
another one who intends to subcontract then the whole purpose of a procurement process—
would be defeated.

5. Qualifications of the Individual Members of the Evaluation Committee

In a further effort at attempting to discredit the whole adjudication procedure in this
procurement process, Appellants are now claiming for the first time that the individual
members of the evaluation committee were not qualified in civil engineering and that
therefore such a circumstance should be considered by the PCAB as being ‘sufficiently
serious to warrant the annulment of the award procedure for Lot 1,

Wasteserv humbly submits that this claim is both frivolous and vexatious for the
following reasons.

Without entering into the merits of the academic and professional background of the
individual members forming the evaluation committee, it has to be stated in the first place
that even if, and only if, this allegation is found to be true by the PCAB, it is NOT a
ground for annulment of a procurement process in terms of both the Public Contracts
Regulations and in terms of the applicable EC Directives.

In addition, the evaluation committee was identically constituted in the award of all the
four (4) separate lots in this procurement process and conveniently no such claim on the
academic or professional qualifications of the members was made with respect to the
adjudication of the other lots to the Appellants. However, even more importantly, it has
to be stated that the submission of a bid by a bidder creates a contractual relationship with
the contracting anthority based on the terms of the tender dossier. The tender dossier
specifies in detail the award process, the specifications and the evaluation criteria. In
addition the site visit and the clarification meetings attended by the Appellants were
conducted and chaired by the members of the evaluation committee themselves as can be
easily attested by the PCAB upon mere reference to the minutes of these meetings
already presented in these proceedings. It is therefore unacceptable for Wasteserv to be
confronted with a similar ‘grievance’ by the Appellants when they were aware before the
date of submission of their bid of all the mechanics of the evaluation process.
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This allegation that the Jack of professional or academic qualifications of the members of
the evaluation committee is sufficiently serious to warrant the annulment of the award, is
then also unacceptable in view of the fact that the contracting authority and the
implementing agency have contracted the services of external professional consultants to
supplement any possible academic deficiency in technical civil engineering matters.
Appellants are well aware that Messrs. Bezzina & Cole and their staff of architects and
civil engineers have supported the contracting amthority throughout the process, even

though they had no active role in the adjudication. Their role was clearly indicated both--

in the tender dossier and in the clarification meeting and therefore any allegation that the
evaluation committee was not professionally competent on issues relating to civil
engineering works and ancillary matters is completely baseless as any such deficiency
was more than adequately compensated by the external professional consultants.

Finally, even if onc were to assume exclusively for argument’s sake that there was no
such compensation and that the evaluation committee acted ‘in complete ignorance’ of
basic civil enginecring tenets, they have evidently failed to show how this fact may have
influenced their bid in an unequal manner or worse still how this benefited the
recommended bidder. If the evaluation committee was not qualified in such matters, it
was so unqualified for all the bidders and in terms of the Storebeelt Bridge case [Case C-
243/891 Commission v Denmark [1993] ECR 1-3353 and the Walloon Buses cases
[Case C-87/94] Commission v Belgium [1996] ECR 1-2043 the Appellants have not
proven that the successful tenderer benefited from any kind of special treatment. This is
essential for any Appellant in order to ask the PCAB to reverse a decision of a
contracting authority in awarding a public contract.

6. Procurement budget and the Most Economically Advantageous Tender (MEAT)

Wasteserv finally wishes to address in the strongest of terms the section named ‘Other
Considerations’ in the Appellants’ final submissions. In this section the Appellants raise
very serious allegations that “the award of the contract io the most expensive tenderer —
practically Lm 450,000 more expensive than the JV Hauase/Vassallo Bid and significantly
more expensive than the budget — certainly cannot be considered to achieve the purpose
of the evaluation process.”

Presented in this way, this allegation is misleading and equivocal and Wasteserv humbly
submits that it serves exclusively the purpose to deviate and sidetrack the PCAB from the
analysis of the actual grievances - the evaluation on the merits of HVIV’s bid carried out
by the evaluation committee — presented by the Appellants. It is in addition also unjust to
the spirit in which this evaluation process has been conducted.
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The EC Directives and the implementing Legal Notice 177 of 2005 (as amended) which
brought in to force the Regulations, allow public authoritics and entities listed in the
Schedules to the Regulations to adopt as award criteria in pubic services, works and
supplies contract only two possible criteria, namely the cheapest offer AND the most

economically advantageous tender (MEAT). This has been clearly reaffirmed by the.

EU Court of First Instance (CFI) and by the European Court of Justice (ECJ) in various
cases, principally in Case C-19/00 SIAC Construction v. County Council of the County
of Mayo [2001] ECR 1-7725, Case C-513/99 Concordia Bus Finland v. Helsinki [2002]
ECR 1-7213 and Case C-448/01 EVN and Wienstrom v. Austria [2004] 1 CMLR 22. -

It cannot be more evident that in this particular process (Lot 1 of CT 318/2005) the
contracting authority adopted the MEAT criterion and NOT the cheapest offer criterion.
It is, therefore, with respect very puerile at this late stage to try and discredit or worse still
cast doubts on the integrity of the whole process by stating in this way that the
contracting authority went above budget and chose an offer which is more expensive than
that of the Appellants.

Where contracting authorities in the BEU chose the MEAT criterion, they may take into
account other factors as well as or even insi:es!diofl price: for example quality, delivery
" date or product life. Not only was this approach clearly indicated in Article 31.1 of the
Instructions to Tenderers:

“31  Criteria for Award

31.1  The Evaluation Committee will select the tenderer who meels the administrative
and technical criteria, and has offered the most economically advantageous offer;

31.2 The quality of each technical offer will be evaluated in accordance with the
award criteria as detailed in the evaluation grid, Volume 1, Section 6 of the
standard dossier. No other award criteria will be used;

313 The most economically advantageous tender is established by weighing technical
quality against price on a 60/40 basis respectively.”

but all the tenderers were provided with a precise list of these criteria together with the
respective weights to be assigned for each criterion. Indeed with respect to the pricing
criterion the Appellants scored more than the recommended bidder with 40 points out of
a possible 40.

' Sue Arrowsmith The Law of Public and Utilities Procurement , [Sweet & Maxwell, 2005], p. 501
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The Appellants also allege that the recommended bid was ‘significantly more expensive
than the budget’. It has to be stated clearly that All financial offers received for Lot 1
exceeded the budget. However, Clause no.2 Volunfe 1 Instructions to Tenderers,
Financing [Clause 2.1], clearly states that ‘dny offers exceeding the under-mentioned
budgets ...... may not be taken into consideration.’

In view of the foregoing, the Evaluation Committee was of the opinion NOT to eliminate
all the offers exceeding the budget but to apply the following Financial Evaluation
method in order to produce a fair and equitable result:

As directed by the Department of Contracts, the following equation was used to
determine the financial score:

cheapest offer |,
submitted offer

It may be stated without disclosing any confidential information that being the closest to
the budget does not result in an automatic adjudication of the tender. By adding the
financial scores to the technical scores in this case since the recommended obtained the
highest scores in the technical (weighted at 60/100) that bidder obtained the maximum
overall score, hence he ranked first, i.e. before the Appellants’ bid.

Evidently this shows strict adherence to the award criterion chosen, the MEAT criterion
with the balance established by weighing technical quality against price on a 60/40 basis
as indicated in clause 31.3 of the tender document. It is also to be emphasised that during
the evaluation stage of the technical offers the financial offers were not disclosed as this
was a separate packages tendering process.

In view of the above, Wasteserv as the implementing agency and the final beneficiary of
the public contract CT318/2005, therefore again humbly asks the PCAB to confimm the
decision of the Evaluation Committee in fofo and order the Director General (Contracts)
to proceed with awarding the contract in question to the recommended bidder with
immediate effect, also in view of the tight schedule imposed on Wasteserv in terms of the
applicable provisions of the relevant European Union funds which are partially financing
the contract for the improvement of the Sant’ Antnin Waste Treatment Plant and Material
Recycling Facility.

10
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Wasteserv also humbly requests the PCAB to strike-off from the records of these
proceedings the final submissions filed by the Appellants HVIV in so far as they do not
address issues arising in the oral hearing of the 20™ September 2006 and instead address
issues which have already been dealt with at the oral hearing including in certain
instances by procedural orders and interim decisions of the PCAB.

Wasteserv thus concludes its final submissions to this honourable Board for its esteemed

consideration.
Yours truly,
%g &tEtan Feendo ]yAn‘tome Cremona

11
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This Board,

having noted that the appellants, in terms of thwitivated ‘letter of objection’ dated 29th
August 2006, and also through their verbal submisspresented during the public hearing
held on the 20 September 2006 as well as theitamrgubmissions dated 6 October 2006,
had objected to the decision taken by the Genayatr@cts Committee, through which they
noted that the tender submitted by them was natesstul;

having considered all the following issues, namely:

Admissibility of document filed by Wasteserv Maltanited

The evaluation process

Expertise and qualifications of the Evaluation Cattee members
The Pairwise Comparison Method for evaluation

The appellants’ lack of experience in infrastruatwvorks
Subcontracting

Tenderer’s limited access to equipment

The Most Economically Advantageous Tender (MEAT)

N~ WNE

reached the following conclusions regarding:

1. Admissibility of document filed by Wasteserv MaltaLimited

The Board agrees with the submission made by SirAa/ BTA GmbH & Co. KG /
Polidano Bros. Ltd., stating that the provision®RkeQulation 84 (11) (a) are self-
explanatory.

Furthermore, this Board argues that for it notdoept the submissions made by Wasteserv
Malta Limited would tantamount to a mockery of thieole exercise considering the fact
that, although the final decision was taken byGoatracts Committee, yet, the tender itself
was issued by Wasteserv Malta Limited as the cottigaparty as well as the ultimate
beneficiary.

The PCAB notes that, ever since it was constitutdths always maintained that all those
entities involved in the proceedings have alwaysnbalowed to make their own
submissions and this for the sake of transparduickess otherwise specified in the same
legislation governing public procurement, this Bbhas defined its own time frame
policies giving enough time to all other partiestate their part in order to ensure total
transparency and expedite matters as much as [@mssibiding unnecessary lengthy
discussions and possible deferments of sittingszidw of the fact that this formula has, to
date, worked to perfection, this Board finds nopgcto modify its own ‘modus operandi’.

Also, as stated in Ganado & Associates’ submissioysllowing the contracting authority
to participate at the hearings and make its owmnssgions in line with a similar request
made by this Board to the tenderers present dtinetearing, it is evidently clear that
Wasteserv Malta Limited’s ‘locus standi’ in the peedings had already been positively
acknowledged and well defined by this Board.
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2. The evaluation process

This Board besides having heard during the hedhaty for the purpose of this tender, the
‘proposed technical solution’ was not requiredlfot 1 because the design was provided,
also notes what was stated by Mr Attard, namelyttietenderers had to show ‘the
methods proposed by the tender for carrying outvtuks in compliance with the
Employer’s requirements’ as specified in the TecahCompliance Grid.

The PCAB acknowledges that this may have led tasamderstanding amongst the
interested parties. It, however, also notes thatppellants did not feel the need to clarify
whether a solution was required or not at the po@fibre submitting their tender and, as a
consequence, the reasons brought forward by the appellants wherein it was argued by
the latter that (a) they did not agree that a teahisolution was in fact required and (b) that
this issue should not be considered for evalugiimposes, could be, ‘prima faciae’, seen in
the light of, possibly, giving the benefit of theubt to the appellants. However, the PCAB
is also fully cognisant of the arguments raisecemard by interested parties and fully
concur with the statements made by Ganado & Asts;iaamely that the “fact that the
design is provided by the Employer does not neciigsaean that the technical solution is
given” and agree that proposed “contracts as Lsiilllrequire a host of other factors
forming part of a proposed technical solution alifjfo one of the most important of such
factors, i.e. design, is admittedly given by thatcacting authority and is therefore identical
for all bidders”.

Furthermore, the PCAB noted the fact that (a)rald¢ontractors had been advised during
the clarification meeting held in November 2005t tine Pairwise Method was going to be
adopted to evaluate the offers received and (b)dlaim was never contradicted by the
appellants during the public hearing.

3. Expertise and qualifications of the Evaluation Comnttee members

This point was not raised in the appellants’ reasdetter of objection and it was definitely
not an issue during the public hearing. As a cqueece, this Board argues that the issue
should clearly not be admitted at this stage. &l@wit would not be amiss to state that the
PCAB is satisfied that the adjudication procesdfitsas carried out on a level playing field
and has not come across any justification whichccmuany way discredit the level of
expertise or qualification of the members formihg Evaluation Board.

The PCAB notes that the same appellant companypéeax the tenderer whose offer was
selected by the same Evaluation Committee witheretsjo lot 3.

At this stage, this Board considers pertinent tigei@ent raised in Ganado & Associate’s
submission wherein it is stated that:

“in addition the site visit and the clarificatioreetings attended by the Appellants
were conducted and chaired by the members of thie@&von committee themselves
as can be easily attested by the PCAB ... It is thezaunacceptable for Wasteserv
to be confronted with a similar ‘grievance’ by thppellants when they were aware
before the date of submission of their bid of ladl mechanics of the evaluation
process.”
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4. The Pairwise Comparison Method for evaluation

The PCAB agree with Strabag AG / BTA GmbH & Co. KBolidano Bros. Ltd’s claim
that “all tenderers knew perfectly well that therRese Comparison Method was going to
applied for evaluation purposes” and that “The rteswof the site visit held at Sant’ Antnin
Waste Treatment Plant on the 22nd November 200mdisputable and undeniable in this
regard” so much so that these include the followunzy

“Following the last clarification request Ing. AttArd informed the members
present that the evaluation grids do not contaynsaorings, since the evaluation
will be assessed by means of the “Pairwise Commpaiidethod”, an American
Method which is scientifically proved” and that‘ab point prior to the oral
submissions of the 20th September 2006 did thedDbgeTenderer contest the
Pairwise Comparison Method, on the contrary, thevabmentioned minutes of the
site visit were endorsed by the Objecting Tendérer.

This Board took note of the appellants’ submissiowhich, inter alia, it was claimed
that...

“The Appeals Board raised an interesting point bgsgioning whether or not there
was any substantial difference in the points awatdehe tenderers by the
individual members of the Evaluation Committee haligh the Chairman of the
Evaluation Committee stated that there was nomeAfipeals Board, on viewing the
results, ascertained that indeed the scoring wasamsistent.”

Yet, this Board also notes that, although it i titvat the PCAB observed a certain
discrepancy between the points given by various begsnof the Evaluation Committee,
this, in itself, cannot be deemed to invalidatephmcess.

It is inherent within the system used for adjudmathat in view of the fact that the
Evaluation Committee is composed of more than oember, the points given by any
member in any similar circumstance, would, unavioliglaattach to such points a certain
degree of subjectivity, necessarily so becauseamrof different persons are bound to
vary! The PCAB notes that, it is the accumula@oil the averaging of these points that
render the exercise an objective one.

It is to be pointed out that the Pairwise Comparistethod was the method adopted by the
Evaluation Committee in the evaluation of all bwith regard to all lots. Is one therefore to
understand that what the Objecting Tenderer isqminyg is for all the tender awards to be
annulled ... including that where its own bid wascassful?

Yet, having said this, this same Board could hae&éd at this issue in a totally different
manner had any accusation or proof been broughafar that one or more members of the
Evaluation Board had carried out their duties wsitime hidden agenda. This is being stated
in a scenario where such accusation did neithergarfeom the public hearing nor from the
written submissions.
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5. The appellants’ lack of experience in infrastructual works

The PCAB has noted the appellants’ claim that dutive hearing “Ing. Attard was asked to
comment about how the Evaluation Committee couletlaarived at such a conclusion
when one considers the fact that Vassallo Buildersted has been engaged in these types
of activities for the past 60 years”.

This Board also notes Ing. Attard’s reply wher@part from maintaining that, in the
Committee’s opinion, the projects listed by Vass#8lilders in Form 4.6.5 did not involve
infrastructural works, he also stated that “thel@®@tion in the Strengths and Weaknesses
Report was just "bad English" and it should havd g experience of JV Haase / Vassallo
when compared to the other two tenderers of Loa4 Mss preferred.”

In their submissions, the appellants proceed hingtéhe following:

“The general description of the works for Lot 1sa$ out in volume 3 section A2
may be summarised as comprising:

= Dismantling of parts of the existing steel struetiand re-erection on the
proposed locations on the site;

= Fixing of new metal composite cladding panels;

»= The demolition of a limited number of small struets:
= Excavation and filling works;

= The construction of a number of structures;

= The supply and installation of services includiatated building services,
pipe work and storm-water culverts;

= Carrying out structural alterations to buildingsrigeretained and their
refurbishment;

= Landscaping works, including coated macadam paxessaconcrete
footways and soft landscaping.

With all due respect it is certainly a misconceivdeh that the construction of major
hotels, old people's homes and other projectssahdar entity as listed by the Joint
Venture do not involve infrastructural works of tlype and nature listed above. As
a matter of fact all of those projects listed bg #oint Venture involved significant
infrastructural works which were by far more comxpdend extensive than those
contemplated in Lot 1.”

One has to place the above statement within aicgréaspective as regards the way the
evaluation process is carried out in so far ag*hienise method is concerned. This is
evidently substantiated in an excerpt from a Teléf@ssage dated 16.08.2006, transmitted
by Ms Jacquiline Gili (Department of ContractsMoN Vassallo (Haase / Vassallo JV) in
which she states that
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“the Evaluation Committee affirms that the low sSngrby certain tenderers does not
signify that they are incapable of meeting the &ftsdrequirements. This outcome
simply means that the proposed technical solutfdhese tenderers was less
preferred (although compliant) to the other conegagwhen compared together and
in the light of the minimum criteria requested e tender documents.”

In its deliberation this Board has also taken suasideration the point raised in Messrs
Strabag AG / BTA GmbH & Co. KG / Polidano Bros. Issdubmissions, namely, that
without entering into the merits as to whetherdppellants possessed the necessary
experience or not it, this Board agrees that

“the Objecting Tenderer failed to furnish detaifsmnilar projects undertaken by it
in the past. The Objecting Tenderer was not predudtom submitting such
information. It is, however, up to a tenderer toya that it possess the qualities
necessary to satisfy tender requirements. It isheEvaluation Committee's task to
fill in any lacunas in a tenderer's bid. Such aereise would vitiate the evaluation
process. The Committee can only decide on the dentation made available to it.
If documentation was not submitted one cannot edxgpecEvaluation Committee to
make assumptions of the sort the Objecting Tendegects it to do.”

. Subcontracting

The PCAB has also examined the issue wherein thellapts needed to subcontract steel
works and road works within a context in which “tbeéal value of the works to be
subcontracted by JV Haase / Vassallo is only ofcd%e total Tender value, therefore well
within the 30% limit imposed by the tender docunaéion.”

This Board concurs with the appellants’ claim, takeisolation, namely, that 6% is
relatively low for the same factor to be regardec aveakness’ especially when one
considers that this falls “well within the 30% linmposed by the tender documentation”.

Yet, the PCAB’s major concern is that any Evaluat@ommittee would have encountered
some degree of difficulty in analysing a similatetment such as the following made by the
appellants in their bid, viz:

“As we mentioned during Clarification Meeting weya do not have any
commitments with any subcontractors or supplidtepagh it would be our
intention to subcontract the roadworks to eithémBaic, Asphaltar, or Polidano. We
also intend on subcontracting certain StructuraéBiVorks to either Motherwell
Bridge (Malta) Limited or Steel Structures Limitéd.

Once again, the appellants have been unable todertive Committee with concrete
supporting evidence as to what they actually hadimd.

This Board has to note that had there been anyalcemangement between the appellants
and the eventual subcontractors then this woule@ Iv@en manifested in the bid; the lack of
such mention gives rise to vagueness ... henceignntance the term ‘weakness’ may be
justified. Needless to say that considering tieicpived ‘weakness’ a corresponding
reflection in the scoring becomes inevitable!
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The PCAB notes that clarity of scope is pivotaihia submission of bids as there is a limit
to what clarification processes can clarify or wleael of arbitrary decisions an evaluator
should make. This Board acknowledges that subjecis a two-edged sword. Indeed,
subjective considerations become more difficult wh&lders either assume or simply
refrain from providing pertinent information whicluld be evaluated. The Pairwise
method of evaluation acknowledges this and at tigeitas reflected in the scores given by
the evaluators during the process.

. Tenderer’s limited access to equipment

The Board agrees with the appellants that the tegakness could have been
inappropriately used.

Whilst agreeing with the appellants that “the equent listed was to include only the
equipment proposed and available for the executidhe contract, and not the whole fleet
of equipment owned by the tenderer” and intringycal stating this could not have been
considered by any evaluator ag@akness, yet the so-calledreakness would have been

seen as such within the context that, once it igyabpossible for a bidder to define the
subcontractor one is going to collaborate withtha execution of this tender, then how can
one establish with certainty, ‘a priori’, the lewdlaccessibility to the equipment
contemplated or implied by a Tender Document? (geen the Pairwise method
compares amongst what is seen to provide cleamwstipgp documents and arguments
against something which could cast doubts in any vildnis is largely why an evaluator
compares (it is a Comparison Method after all) anel ends up demonstrating a preference
towards one proposal vis-a-vis another.

The appellant company together with other biddexstbeen duly informed before the
tendering date that the method to be used for adjtidn was to be the Pairwise method.
The appellants accepted this and even signed ardotuo that effect. The appellants did
not query any aspect of how the method would bdéieghp

It is not a question of a tenderer not necesshelyng what it takes but the Pairwise
method allows for evaluators to separately makeofisabjectivity to ultimately reach one
common objective, namely tivost Economically Advantageous Tender (MEAT).

. The Most Economically Advantageous Tender (MEAT)

The PCAB has taken note of the FINAL EVALUATION RBRT — LOT 1 comment in
which the Evaluation Committee states:

“All financial offers received for Lot 1 exceeddtetbudget. However, Clause no. 2
Volume 1llnstructionsto Tenderers, Financing, clearly states that ‘Any offers
exceeding the undermentioned budgets ... n@ybe taken into consideration’. In
view of the foregoing, the Evaluation Committee wéghe opinion NOT to
eliminate any offer exceeding the budget but tdyafige following Financial

Evaluation method in order to produce a fair andgitagyle result....”
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The fact that the appellant company was not eliteshat an early stage shows that the
benchmark of admissibility for the tender had besathed. However, this in itself does
not mean that, at this stage, the price should hageme the principal element in deciding
the winning bidder.

This is where the Most Economically Advantageousdes (MEAT) principle comes into
play. To arrive at the winning bidder based os fininciple, the Evaluation Committee
adopted the Pairwise method to which the appetlamtpany had agreed. This is where the
weightings of points in respect of the elementstineed above worked against the
appellants and in favour of the preferred company.

At this stage, having considered all the aboveeisgli to 8 above) the PCAB notes that it
has not been presented with any accusation or pnabthe procedure used was faulty or
that any member of the Evaluation Committee hadexhout his duties irresponsibly, or
worse, in a corrupt manner.

The PCAB acknowledges that the contracting authantthis case Wasteserv Malta Ltd,
had an option to either award the contract on #sestof one of two award criteria, namely
based on theowest price or themost economically advantageous tender where:

* Lowest Price implies that the lowest priced tender wins, i@ other element of the
tender could be taken into account;

or

* TheMost Economically Advantageous Tender (MEAT) means that the contracting
authority could take into account factors othentbain addition to price, like
quality, technical merit and running costs. As dtaraof fact MEAT allows any
contracting authority to balance the requiremefotsexample, of price and quality
which in certain cases may achieve best value toran.

Furthermore, this Board acknowledges that in thisigular tender, the method for
evaluation chosen was the MEAT, so much so thatlwatbwest price principle been
chosen, the Evaluation Committee would have notesged itself ‘a priori’ that the
weighting of quality against price would have béased on a 60 (technical) / 40 (price)
basis respectively! Also, this Board is furthenemced that the Evaluation Committee was
overall reasonable in its assessment because,feparthe issues raised in 1 to 8 above, the
appellants were given the better assessment vgtrds to the financial aspect of the tender
scoring maximum points, namely 40 against the wit85.23 scored by the recommended
tenderers. It was only with regards to the teddrassessment that the Committee decided
in favour of the recommended tenderers. The gac®r alone would have not
necessitated the use of the Pairwise method of aosgn.

As was stated earlier this Board has not been predevith any accusation or proof that the
procedure used was faulty — the major contestatesthat the scores given were not
according to what the appellants would have expeckowever, in similar circumstances

it is inconceivable for a non-selected bidder tsaisfied with the score achieved knowing
well enough that this would have been naturallgiioi to the one attained by the
recommended tenderer!
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The PCAB is aware that the taxpayer should nobbeefl to pay excessively for anything
which one could buy cheaper. However, this Boards deliberations, considering that
from a procedural aspect it could not but positiveetknowledge the Evaluation
Committee’s overall assessment, proceeded to piace emphasis on the value for money
concept and the extent of the MEAT principle inartb ensure that the price quoted by the
recommended tenderer is justified.

In consideration of the fact that the recommen@eadérer’'s overall score was naturally
higher (see Table below), this Board tried to dghlwhether having heard and been
presented with facts and figures, there could pbsbie a scenario (considering issues
discussed in 1 to 8 above) wherein the appellantkigossibly overturn the excessive
score variant and the outcome of such deliberatias negative.

Financial Technical Overall Overall

Name of Tenderer
Score Score Score Score

(Out of 40) (Out of 60) (Out of 100) | Score Variance

Strabag AG (+ BTA GmbH & Co. KG + ,_ .

Polidano Bros. Ltd) 35.23 60.0|) 95.43 17.05
Haase Anlagenbau AG (+ Vassallo

Builders Group Ltd.) 40.0 38.18 78.18 )

The ultimate consideration taken was whether, énetkisting circumstances, the variance in
the overall price expected to be paid if the rec@nded tenderer were to be confirmed was
justified or not.

The Table shown hereunder was compiled by the P&#®B following a close scrutiny of
the figures arrived at, it was resolved that aarage of Lm 375,929.75 in a tender whose
estimated cost is Lm 2,500,000 is more than jestifiaving

a. favourably accepted the technical merits of thedoidcerned
and
b. considered the opportunity cost of not acceptirspi¢ly for the price factor,

having already established that this Board haditai¢e of the FINAL
EVALUATION REPORT - LOT 1 comment in which the Euation
Committee states:

“All financial offers received for Lot 1 exceedduetbudget However,
Clause no. 2 Volume Ihstructions to Tenderers, Financing, clearly states
that ‘Any offers exceeding the undermentioned btglge may not be taken
into consideration’. In view of the foregoing, TBegaluation Committee
was of the opinion NOT to eliminate any offer exdieg the budgebut to
apply the following Financial Evaluation methodoirder to produce a fair
and equitable result....”
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TENDER

This reasoning fully vindicates the MEAT principiethis particular instance.

Overall Price | Overall Price
Lo . Overall Price Variance Variance
Price in Lm Price in Lm . .
. . Variance in Lm| (Recommendeq (Recommended
Name of Tenderer (excluding (excluding .
VAT) VAT) (excluding Tenderer vs Tenderer vs
VAT) Appellants) in |Estimated Cost
%age terms | in %age terms
strabag AG (+ BIA GmbH & Co. KG + 3,149,824.07  375929.)5 13.55% 25.99%
Polidano Bros. Ltd)
Haase Anlagenbau AG (+ Vassallo o
Builders Group Ltd.) 2,773,894.3 10.96
TOTAL ESTIMATED VALUE OF 2.500.000.0

In view of (1) to (8) above, this Board does natlfin favour of the appellants and in terms of the
Public Contracts Regulations, 2005, this Board meoends that the deposit submitted by same

objectors should not be refunded.

Alfred R Triganza
Chairman

1 November 2006

Anthony Pavia
Member

Edwin Muscat
Member
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