PUBLIC CONTRACTSAPPEALSBOARD
Case 87

CT 2151/2005: Advert No. CT 73/2005: Tender for the Design, Supply,
Installation, Testing and Commissioning of Slaughter-Line Equipment and
Ancillary Servicesat the Civil Abattoir, Xewkija, Gozo.

This call for tenders was published in the Malt@swernment Gazette and the EU
Official Journal on 22.03.2005 and was issued leyGbntracts Department following
a request transmitted to the latter on 23.02.2@0&%é& Ministry for Gozo.

The closing date for this call for offers was 172I®5 and the global estimated value
of the contract was Lm 428,050

Six (6) different tenderers submitted their offers.

Following the publication of thMotification of Recommended Tenderdviessrs
General Maintenance Ltd filed an objection on 22066 after being informed that
their ‘tender is not among the selected ones stritas been adjudicated as not
complying in full with the tender specifications.’

The Public Contracts Appeals Board (PCAB) madefudrdAlfred Triganza,
(Chairman) with Mr Anthony Pavia and Mr Edwin Musa&spectively, acting as
members, convened a public hearing on 26.07.200&twiss this objection.

Present for the hearing were:

General Maintenance Ltd
Dr Franco Vassallo Legal Representative
Mr Jimmy Calleja
Mr Marco Camilleri

Camray Ltd
Mr Brian Miller
Mr Mike Mifsud

Ministry for Gozo
Mr Joseph Portelli
Dr Tatiane Cassar Legal Representative

Adjudication Board
Dr Frank Galea Chairperson
Ing. Lawrence Curmi
Ing. Saviour Debrincat
Mr Carmel Portelli
Ms Maryanne Pace



Following the Chairman’s brief introduction, Gendviaintenance Ltd’s legal
representative was invited to explain the motiaglieg to his clients’ objection.

Dr Franco Vassallo, the appellants’ legal represterd, started by stating that his
clients were informed that their offer was not agntime selected ones because it had
been adjudicated as not complying in full with teeder specifications. He
contended that his client’s offer should have ndaesm excluded for this reason
considering the fact that the tender document eagmgc. Apart from this, Dr
Vassallo pointed out that during the evaluatiorcpses, various clarification meetings
were held and that the appellants had always stdxrekplanations and furnished the
Adjudication Board with all the necessary inforroati

The appellants’ lawyer explained that from the Cacts Department’s file it
transpired that only four items und&chedule 1 — Slaughter-line equipmg@diause
1.6.3.2 Carcass Splitting; Clause 1.7.2.8 Stairfiéssl Working Platforms; Clause
9.1.11 — Conveyer Control and Clause 1.05.1 — SehdRRanels floor finishing) and
another six items und&chedule 2 — Ancillary ServicéSlause 2.5.1.1.1 Energy
Meter, Clause 2.5.1.1.2 Transient Over Voltagedtain Module, Clause 6
Hot/Cold Water Plumbing, Clause 7.7 Screen Sys@ause 9 Steam System and
Clause 12 Ventilation System) were indicated ascootpliant with the
specifications. Dr Vassallo contended that the Aitjation Board could have never
stated that they were not up to specs once thenagieed that they were going to
provide such items up to the required standardsth&rmore, he emphasised that
their equipment was according to EU specificatiting,offer submitted was a proven
system and the Adjudication Board knew that they dé»gerience on similar contract
as sub-contractors.

Dr Vassallo insisted that it was not reasonablefaimdo exclude a tenderer
considering the fact that their offer was 95% upgecifications and only 5% non
compliant and, this, on minor items. He went oargue that such line of action
would penalise the contracting authority itself dngse it would be restricting its offers
in the selection process.

He concluded by stating that his clients felt thvate they had submitted all the
necessary information to fulfil the requirementshad tender, they should have been
considered as eligible participants for the finahstage.

Dr Tatiane Cassar, legal representative of the $ftyifor Gozo, rebutted the
appellants’ statement by stating that she did gegeathat the tender was generic
because there were specifications for each itémrthermore, she contended that the
tenders needed to achieve 100% compliance wittettiaical specification to
proceed to financial stage.

Dr Frank Galea and Ing Lawrence Curmi, ChairmanMachber of the Adjudication
Board respectively, gave their testimony under oath

Dr Galea said that the Board arrived at its denisifter making a technical evaluation
of the documents received. He explained that twabfive offers received were not
considered as valid because the tenderers inditagadorices in Envelope 2 of their



submission while the other three bids did not heveugh information. As a
consequence, the Adjudication Board requested wswdtarifications in order to give
the latter tenderers the opportunity to be in confty with the technical
specifications.

At this point, Ing Curmi clarified that during tleealuation process, they always kept
the Department of Contracts informed with the gitwraand informed them about the
level of conformity (in percentile terms) obtainey each tenderer in respect of
specifications.

Ing Curmi stated that they also requested autht@rsérom the Director of Contracts
to seek further clarifications from the said bidder

Intervening on this specific issue, the PCAB magference to a letter dated 27
March 2006 which was sent by the Adjudication Baar@General Maintenance Ltd
wherein it was stated:

‘Kindly note that the adjudicating board is givinguythe opportunity to affect
changes to your original submission to get in kvith the requirements of the
tender documents....

The Chairman, Adjudication Board, sought confirmatirom witnesses representing
the Adjudication Board that the same letter was s&ethe other bidders and,
therefore, there was a level playing field.

Following receipt of this confirmation, howeveretRCAB drew the witnesses’
attention that they were not seeking clarificatoar encouraging tenderers to change
their bids. Particular reservation was taken lgyRICAB in regard to the extent that
such a scenario was inadmissible and contraryet@timciples of the procurement
regulations.

In reply to a specific question by the PCAB, Ingr@uconfirmed that the
Department of Contracts had told them to ask théegeers to submit further technical
clarifications as well as additional literature ahdt no changes were to be effected.
When the witness said that they had informed thdeeers thatThe bid price
submitted in Envelope 3 remains uncharigleid attention was drawn to the fact that
changes were not attributable solely to price Isd t the technical specifications.
At this juncture, it was declared that the levetohformity of General Maintenance
Ltd in respect of the technical specificati@®laughter-line and ancillary equipment
was originally only 5%.

Having witnessed these proceedings, the PCAB dédaeonclude the session at
that point, considering that, in view of the préwa circumstances, they had no
alternative but to annul the whole tendering preces

Dr Vassallo intervened to claim that, as a directsequence of this decision, his
clients, the appellants, should be refunded wighftil deposit paid upon lodging the
objection.



In view of the above, especially its decision tosider this tender as annulled, and in
terms of the Public Contracts Regulations, 2008, Board recommends that the
deposit submitted by the appellants should be deEfdn

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

August 23, 2006



