PUBLIC CONTRACTSAPPEALSBOARD
Case 86

CT Notice No CT/R/7/2005, CT 2433/2005; ADT File No 1689/T SD/2005
Invitation to Tender to Develop, Install and Operate a Controlled Vehicular
Access System in Valletta

This call for tenders was published in the Malt@swernment Gazette and the EU
Official Journal on 29.09.2005 and was issued leyGbntracts Department following
a request transmitted to the latter on 22.07.2Q0%é& Malta Transport Authority.

The closing date for this call for offers was 252005 and the global annual
estimated management charge payable to the cadraperator for the duration of
the project was expected to be, approximately, DG,E00.

Eleven (11) different tenderers submitted theiecsf

Following the publication of thBotification of Recommended Tenderéiessrs SG
Solutions Ltd filed an objection on 19.06.2006 agathe intended award of the said
tender to Messrs CVA Consortium (Lm 749,000 — Anmoasideration).

The Public Contracts Appeals Board (PCAB) madefudrdAlfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Musa&spectively, acting as
members, convened a public hearing on 26.07.2086&bwiss this objection.

Present for the hearing were:

SG Solutions Ltd
Dr Arthur Galea Salomone - Legal Representative
Mr Joe Gasan
Mr Anthony Galea
Mr Antoine Galea
Mr David Wallbank

CVA Consortium
Dr Simon Tortell - Legal Representative
Dr Michael Psaila - Legal Representative
Mr Anthony Mamo
Mr Brian J. Gatt

Malta Transport Authority
Dr Nicolette Cassar - Legal Representative
Dr Anita Fenech - Legal Representative

Evaluation Committee
Mr David Sutton
Mr Francis Cassar
Mr Brian Micallef



Following a brief introduction to this case, theaiman, PCAB declared that it had
been decided to hear and discuss the complaidtyeSG Solutions Ltd because,
after examining the documentation and minuteslative file, it was established that
the complainants’ tender was effectively discardedisqualified and that the
complaint was lodged within the stipulated timeatordance with the pertinent
regulation. The Chairman stated that, accordingitaute 121 in CT File No
2433/2005, the General Contracts Committee hadderes the offer submitted by
SG Solutions Ltd (T.3)as disqualified and not meriting any further cateyation.’
Furthermore, it was noted that although the CotgrBepartment’s rubber stamp
indicated that the complainant’s letter was reagioe 26 June 2006, a marginal note
on the appellant's letter showed that it was detideon 18' June 2006 and that it was
‘provisionally not acceptefby the Department of Contract@ending advice from
AG.

The PCAB noted that, whilst the complainant wadpaby informed about the
decision on the ¥5June 2006, yet, once the offer was discardedaffieeted tenderer
should have been notified of the decision withoheaignated timeframe as
contemplated in the pertinent legislation. Thus,tdnderer had a right to file a
complaint within four working days from the dateraftification of the decision.

At this stage SG Solutions Ltd’s (the appellantgjal representatives were invited to
explain the motive leading to their complaint.

Dr Arthur Galea Salomone, started his submissioarhghasizing that the tender was
issued for a controlled vehicular access systeXaitetta. He said that, according to
Clause 2.3.1 Overall Objectiva the tender documerthe Project as envisaged in
this Invitation to Tender is limited to the Chargidone identified in Drawing 1’
namely, Valletta. Furthermore, it was indicatledttat an unspecified future date,
Floriana could be added to this Charging Zone hatlthe access points could be
increased. Dr Galea Salomone explained that, aiceptdClause 3.1 Geographical
Area apart from quoting an Annual Consideration fa Yfalletta Zone, tenderers
were also required to quote for a lump suinand when the Charging Zone is
increased to incorporatd-loriana and a unit price for each additional entry/exit
point.

Dr Galea Salomone said that in the ‘definition’tsat of the tender document,
‘Contract Term’ was defined as beirtge period starting on the date of the Contract
and ending on the $December 2016’Also, underClause 2.3.1 Overall Objective,
it was specified that one of the reasons for thed<f tender was for the contracting
authority to engage the services of an Operator to desigveldp, implement,
commission, test, maintain, support and operata@nmated CVA System for a
period of ten years’

The appellants’ legal representative made referemtigelnterpretation of Contracts
Section 1008 of the Civil Code which stipulatedtthall the clauses of a contract
shall be interpreted with reference to one anotigering to each clause the meaning
resulting from the whole instrument.herefore, Dr Galea Salomone claimed that the
basic principle was that clauses in a contract lshoot be interpreted in isolation but
in a holistic manner.



With regards to the Valletta Zone, the complainataivyer said that SG Solutions
Ltd and CVA Consortium quoted an amount of Lm 418,5nd Lm 749,000 per
annum respectively. As a consequence, these aoconsiderations would give a
total sum of Lm 4,715,280 and Lm 7,490,000 respebtiover the contract term of
10 years, meaning, continued Dr Galea Salomonetithaecommended tenderer’s
offer was Lm 2,774,720 or about 59% more expeniaa that of his clients.

In so far as the inclusion &loriana is concerned, Dr Galea Salomone said that
whilst SG Solutions Ltd submitted an offer of Lm02600 annually, CVA Solutions
Ltd offered a lump sum of Lm 1,888,000. He adythet, in spite of the fact that his
clients submitted an annual fee, their offer ccdgle easily been evaluated by
multiplying the amount quoted by ten (xe10Q. He maintained that the fee ‘per
annum’, considered in conjunction with the conttactination date, provided a
definite and specific sum, thereby complying witle tender requirement faump
Sum He claimed that his client’s offer, based ors thiathematical calculation, gave
a total lump sum of Lm 2,006,000. Although, thigsamore expensive than that of
the recommended tenderer by Lm 118,000, this haglgmificance becauddoriana
alone was never on offer and the contract had ®aA@eded in respect of either
Valletta aloneor Valletta and Floriana togetheAs a consequence,kforiana and
Vallettawere to be added together, SG Solutions Ltd’'s@v4 Consortium’s

overall offers would amount to Lm 6,721,280 Lm B.300 respectively. Thus, the
appellants’ legal representative contended, heth offer would be Lm 2,656,720
cheaper over a period of ten years. He remarkagddlile more the two options were
introduced closer to the expiry of the Contractrii¢ine savings to the Contracting
Authority would be even greater.

During his submission, the appellants’ lawyer dibe attention of those present that
the Ministry for Investment, Industry and Inforn@atiTechnology (MIIT)’s website
had publicly announced that, at a press confergivem by Ministers Austin Gatt,
Jesmond Mugliette, George Pullicino u Ninu Zammit3aJuly 2006, the Cabinet had
decided to excludEloriana from the scheme.

Dr Galea Salomone said that there was no defingfdhe wordd_ump Sumin this
contract. However, in the Oxford and Collins EngliBictionariesL.ump Sunwas
defined as & relatively large sum of money paid at one timehus, he maintained
that, if one were to make a multiplication, it ¢idt mean that it was notlaimp Sum
as the issue in this instance is with the modalitgayment and not with the
computation of the amount. Furthermore, Dr Galglai8one explained that the
concept ol.ump Sunwas legally used in respect of damages, persojualyiand
deaths, and that such amounts were arrived atiioplocated calculations. He
claimed that, after all, the objective oEamp Sunwas to have a determinate and
specific amount. The appellants’ legal represergaixplained that if they hadpeer
annumamount without a contract term he would have wtded the argument that
their offer could not be evaluated because it whiade been ‘open ended’.
However, he insisted that the whole issue waseelaith the interpretation of the
wordsLump Sunbecause, once they had a definite contract tethaapecific
annual fee, the lump sum could easily be computed.

Dr Galea Salomone pointed out that, in view offde that this tender was issued



under the three-envelope system, at the final sthgeconsiderations would be
principally financial. Furthermore, he maintainédttaccording to Clause 4.10.1 of
the tender document, the contract would be awardé/our of the most
economically advantageous offer.

The appellants’ lawyer said that SG Solutions Lidtgd an ‘annual fee’ for the
benefit of the contracting authority because itadproportionately in accordance
with the period of provision of service. The diface between the two offers was
Lm 2.77 million in respect of theallettazone and Lm 2.66 million Floriana were

to be added to theéallettazone. Dr Galea Salomone argued that, the factlteat
contracting authority interpreted.amp Sunn a restrictive manner went against the
interests of the same contracting authority becthesadditional expense involved
was substantial.

Dr Galea Salomone concluded by stating that thepremises on which the
Evaluation Committee based its decision to disfydlis clients’ tender were both
incorrect because (a) the appellants’ offer hadv sumand, (b) it was possible for
the offer to be evaluated. Furthermore, he allégatithe awarding of such a contract
to a tenderer whose offer was Lm 2.77 million mexpensive was an abuse of public
funds. He insisted that apart from the fact thatdisqualification of the
complainants’ offer was unfounded and unjust, is\iraancially also a fact that his
clients’ offer was more advantageous.

In reply to a specific question by the PCAB, Mr @aWallbank, representing SG
Solutions Ltd, stated that they did not seek dlzatfons because the inclusion of
Floriana in the scheme was always in doubt and, in acagalifs exclusion was
subsequently confirmed. Furthermore, he pointédhait the tender was issuekb’
develop, install and operate a Controlled Vehicudacess System in Vallétta

Dr Nicolette Cassar, the Malta Transport AuthostgADT) legal representative,
responded by clarifying that this hearing was comeeto review the decision
regarding the disqualification of the appellant$épand not to compare the
tenderers’ financial offers, which at this stagesweelevant.

Dr Cassar explained that in this case there wasend to check the regulations or the
interpretation of same in the Civil Code becausetéimder was very clear and there
was no need for anyone to interpret anything irffarént manner than in the way
requested in the Tender Document. The contraetirigority’s legal representative
claimed that, according to the tender documentjdslwere required to quote an
Annual Consideratioffior the Valletta zone and ‘lump sum’ fees in cek@iana was
included in the scheme and a unit price for eachtiadal entry/exit point. She
contended thduump sumhad to be considered as opposedrinual consideration

The ADT’s legal representative said that the conmglat’s offer was discarded
because they did not abide by the conditions otéhneer document when they
guoted arannual feenstead of dump sumand that such decision was taken after
seeking advice from the General Contracts CommieeCassar said that there
were many variables and risks, which had to bertak® consideration when
calculating dump sumsuch adusiness projectionandparameters



Dr Cassar stated that tenderers had to ensuréhnguoted amount was viable
and, at the same time, competitive. As a consegehe authority could not take
an annual fee and multiply it by 10 because theimat planning aLump Sunwas
different from that ofAnnual Consideration Furthermore, she argued that all
bidders who quoted a lump sum, as requested, didlawe the possibility to quote
with the same method and therefore ADT would nekhaffered a level playing
field.

During her intervention, the ADT’s lawyer claimduat her clients could not
understand why the appellants confuse an interpoetgiven to dump sunvis-a-
vis anannual consideratioms, even in the Maltese language, one would find a
specific translation of the teramp sumwhich is self-explanatory, namely the
one found in Profs. Joseph Aquilina’s Maltese dictiry, where, ‘Lump Sum’,is
defined assomma ta’ flus li gbor is-sommiet kollha flimkieh

Dr Cassar remarked that all other bidders, withetheeption of the appellants,
submitted &eump Sunand that, although prospective bidders had thexdppity
to seek clarifications, the appellants never retpeeslarifications on the matter.

Finally, she said that they could not exclude thegubility that the other bidders
would have submitted a different offer if they wgigen such an option.
However, she contended that the Evaluation Comentited to abide by the
requirements of the tender document and at no gddi could change the
parameters of the tender conditions. Dr Cassar tamiaied that, as a consequence,
it was difficult for ADT to proceed with further ogideration of the appellants’
offer because they could not be compared in absdérmns.

Dr Simon Tortell, CVA Consortium’s legal advisansisted that the terms of the
contract were clear because the tender was issued-fimp Sunas opposed to
Annual ConsiderationHe argued that it was not correct to state dhamp sum
could be computed by simply multiplying the annfe& by 10 because those
tenderers who quoted a lump sum, apart from takibgsiness risk, had to take into
consideration many variables, which included irgepayments, cost of living, rent,
fuel, electricity, introduction of Euro and net peait value. He maintained that the
most economical, advantageous offer was not joanfiial and that the appellants
were disqualified because they did not carry oetekercise and did not take such a
risk.

Dr Tortell said that it would have been unfair boge bidders who had complied with
the requirements of the tender document to altexrpaters to accommodate
appellants once these did not abide by such conditiFurthermore, he said that the
other bidders, including his clients, would havermeut at a disadvantage had the
appellants’ offer not been discarded because otkertive tenders would not have
been evaluated on a level playing field. He clalrtieat the purpose of tiemp sum
was intended to know how much Government wouldelogiired to pay in case it was
decided to terminate the contract.

Mr Edwin Zarb, Director General Contracts, whoifest under oath, stated that the
appellants were disqualified because they did mbitrst alump sunfor items 2 and 3
as requested in the tender conditions. He insisi@ikenderers were obliged to



submit their offer as specified in the tender regmients and to abide by the tender
conditions. The Director General, Contracts testithat the business risk for an
annual consideratioand dump sumwas different because the date of the
introduction of any of the “options” was unknowRurthermore, he explained that if
the tender document requestddrmp sumsuch offer could not be adjudicated on an
annual consideratiomasis because, otherwise, they would not makejaitable
comparison.

At this stage, the public hearing was brought ttoge and the PCAB proceeded with
its deliberations before reaching its decision.

This Board,

* having noted that the appellants, in terms of tmeativated letter of
objection’ dated19.06.2002, and also through thelibal submissions
presented during the public hearing held on théug 2006, had objected to
the decision taken by the General Contracts Coragjiformally
communicated via a letter, informing them thattéreder submitted by them
was not successful;

* having considered Dr Galea Salomone’s referen€daose 3.1and to the fact
that tenderers were also required to quote forrgplaum if and when the
Charging Zone is increased to incorporakoriana and a unit price for each
additional entry/exit point;

* having also noted Mr Wallbank’s claim that the tendas issuedl'o
develop, install and operate a Controlled Vehicudacess System in
Vallettd;

* having also considered Dr Galea Salomone’s referém¢a) the definition of
the contract term, namelthe period starting on the date of the Contract and
ending on the $1December 2016 and (b) 8ection 1008 of the Civil Code
in respect ofnterpretation of Contracts

* having noted the appellants’ lawyer’s referencth&éocost savings that, in his
clients’ opinion, the taxpayer would be makinghéir option were to be
selected, particularly, if introduced closer to éxpiry of theContract Term
where appellants claim that the savings to the @otihg Authority would be
even greater;

* having heard (a) appellants remark that the constamuld be awarded to the
most economically advantageous offer and (b) Cotitrg authority’s legal
representative rebut the statement contendinghiedtearing was convened to
review the decision regarding the disqualificatidrthe appellants’ offer and
not to compare the tenderers’ financial offers;

* having heard from appellants how they argued tieit annual fee could be
easily turned into a lump sum just by way of mutipg the fee by ten, the
intended period of the contract, as well as the@u@tract’s testimony in
regard, with the latter stating ‘inter alia’ thhetbusiness risk for aannual



considerationrand dump sunmwas different because the date of the
introduction of any of the “options” was unknown;

* having heard definitions (Maltese and English)eggrds the term ‘lump sum’
as defined in two reputable dictionaries;

* having noted the ADT’s legal representative’s claimat the complainant’s
offer was discarded because they did not abidénéyconditions of the
tender document when they quotedaamual feeinstead of dump sumand
that appellants never sought clarification on tlater adding that the
Evaluation Committee had to abide by the requiresienthe tender
document and, at no point ADT could change therpatars of the tender
conditions;

* having taken regard of Dr Tortell's argument iratidn to the issue of
business risk involved between quotingaaumual considerationis-a-vis
guoting aump sum

* having also reflected on the issue raised by Dtellaiegarding the fact that
the purpose of theimp sumwas intended to know how much Government
would be required to pay in case it was decidgénminate the contract.

* having, finally, considered the DG Contract’s opimbn the difference
between amnnual considerationis-a-vis dump sum

reached the following conclusion, namely

1. The Terms and Conditions of thender Documenwere clear enough for all
the other bidders, so much so that all of themdpkthe appellants) tendered
an offer containing a lump sum;

2. The appellants did not, at any stage, seek clatifin from the tendering
authority;

3. Notwithstanding the doubt placed by the appellaetgal advisor regarding
the interpretation of the phrase ‘lump sum’, thasud is of the opinion that
the term cannot be interpreted otherwise than vghatderstood literally, i.e.
a determinate and specific amount without the rdexahy further form of
computation to arrive at the quantum;

4. Certain points raised by appellants’ legal repredare, such as the possible
long term cost saving to the Contracting partynéavere to select their offer,
may, subject to further verification, hold a cemtalement of truth (albeit not
to be evaluated by a simple multiplication - asgasged by the appellants’
lawyer - by the presumed duration of the contrah) but the PCAB cannot
ignore tender specifications which were clear te and sundry. The extent of
viability of opting for one condition or other mag considered within a
different forum but certainly not by this Boardthis stage;



5. The decision taken by appellants to submit an drcarssideration rather than
a lump sum (as requested in tender document) remaaimrbitrary decision
taken by appellants based on business considesatidmch may have been
taken with the best of intentions but still remaagginst the basic
requirements of the tender.

As a consequence, to (1) to (5) above, this Baadsfagainst the appellants since
these have not complied with the relevant tendecifipations and, therefore, they
decide that appellants should not be re-considered.

In view of the above and in terms of the Public Cacts Regulations, 2005, this

Board recommends that the deposit submitted bgpipellants should not be
refunded.

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

August 23, 2006



