PUBLIC CONTRACTSAPPEALSBOARD
Case 76

CT 2343/05, Advert No 221/2005 - Tender for the Supply of MODULAR
ALUMINIUM SUSPENDED PLATFORMS for the RESTORATION UNIT

This call for tenders, published in the Maltese &owment Gazette on 03.06.2005,
was issued by the Contracts Department followinggaest transmitted to the latter
by the Ministry for Resources and Infrastructure2dr05.2005.

The closing date for this call for offers was 112185 and the global estimated value
of the contract was Lm36, 000.

Three (3) different tenderers were considered tsuible for further consideration.

Following receipt by the appellants of a formalificdtion sent by the Director
General Contracts of the recommendations madeebivhaluation Board, Messrs
International Machinery Ltd filed an objection 02.03.2006, against the intended
award of the said tender to Messrs S.R. ServiocggHuro 90,283, equivalent to
Lm 38, 758.49)

The Public Contracts Appeals Board (PCAB) madefudrdAlfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Musa&spectively, acting as
members, convened a public hearing on 03.05.2086&bwiss this objection.

Present for the hearing were:

Inter national Machinery Ltd
Mr Attilio Vassallo Cesareo
Mr Saviour Coppini
Prof. lan Refalo
Eng. Martin Pizzuto

S. R. Services Ltd obo Secalt SA
Eng. Ray Muscat
Ms Sarah Muscat
Mr Vince Muscat

Ministry for Resources and Infrastructure
Mr Francis A. Bonello

Evaluation Committee
Eng Philip Schembri - Chairman
Eng Martin Grech - Member
Arch Herman Bonnici Sen A&CE - Member



After the Chairman PCAB'’s brief introduction, Mes$nternational Machinery Ltd’s
legal representative, Prof lan Refalo, was invitedxplain the motive of their
objection.

Prof. Refalo started by stating that Messrs Intigonal Machinery Ltd was aggrieved
by the decision because, although his client’sroff@s the cheapest, the contract was
awarded to Messrs S. R. Services Ltd acting onlbehi&lessrs Secalt SA.
Furthermore, Prof Refalo remarked that they wetanformed why his client’s offer
was discarded.

The appellants’ legal representative claimed thatténder specifications only
requested tenderers to supply and deliver towibenbodular aluminium suspended
platforms and separate hoists. He maintained theds not specified how these hoists
were to be mounted. Prof Refalo argued that hadidhink that Messrs International
Machinery Ltd were excluded because of non-compédrecause otherwise, in the
letter dated 7 October 2005, they would not havenbequested to confirm the price
for the supply of additional arms to accommodatéemia hoist specified in the

tender document as per clause A.06 page 4'.

Mr Saviour Coppini, the appellants’ Technical Cdtesut, reiterated that under clause
A.06 Platform Specificationg was clearly specified th&ach of the platforms
offered shall include a separab®ist mounted at superior slope level, having a
minimum loading capacity of 300kg for hoisting @sonry blocks and other material
used by personnel working from the suspended phatind that it did not stipulate
how these had to be mounted. He maintained thatew of the inclination of the
fortification walls, he anticipated a variety offdiulties, options and solutions to the
type of mountings. However, Mr Coppini insisted fi@m the fact that the tender
was issued for the supply and not for the insialtethey offered exactly what was
requested. He claimed that the counterweightdahtaiof 750kgs (30
counterweights of 25kgs each) were sufficient far purpose.

Mr Coppini asserted that the structures offere@bR. Services Ltd and International
Machinery Ltd were the same because they wererhatiufactured by the same
company.

Eng Philip Schembri, Chairman of the Adjudicationaled, responded to the
appellants’ representatives’ arguments by statiagit was not correct to state that
installation was not part of the requirements efténder because in paragrapfl
Scope of WorkanderConditions of Contractst was specified that ‘this tender
covers all works related to the supply, deliverpumting, testing and commissioning
of these platforms, and hoists together with theeassary training assistanceApart
from this, in their letter dated 7 September 2005, M essr s International Machinery
Ltd were requested t&€onfirm that price includes delivery to site, erection and
commissioning as per clauses A/05, A.01 and A.02 of tender document and that no
additional chargesareincurred.’

He maintained that the fact that in the same |gétierappellants were requested to
‘Confirm that prices submitted include for the slyppommissioning etc of separate
hoist as outlined in tender document and in patéc@but not exclusively) in clause
A.06’ indicated that they did not request a separatefoothe hoist.



Mr Schembri explained that the platforms, amongis¢iocharacteristics, needed to
have'a load capacity of 500kg or more and can accomn®d@ to six (6) persons
together with material/equipmeéntvhilst the separate hoist of masonry blocks and
material needed to have a minimum loading capa¢iB00kg. He acknowledged
that the separate arm was not an integral paheofender specifications and that no
information was given in the tender document alblo@tmountings. However, as the
hoist had to be used for the restoration of théidras, they provided a profile and
specifications thereof. Mr Schembri claimed thatyiew of the fact that there were
various combinations to be taken into consideratioa tenderers were required to
provide a solution but it resulted that the optasnoriginally offered by the appellants
was not safe.

The Chairman of the Adjudication Board clarifie@thon 7 September 2005, Messrs
International Machinery Ltd were requested to suladditional information and
clarifications to ensure that what was offered aasording to specifications.
However, in their reply dated 20 September 2005SNoppini wrote thatWe have
also been informed that for safety reasons it isracommended that this hoist be
suspended from the same arm as that platform a#dCIEL recommended that an
additional arm similar to the ones used for thetfolems be added. The price for the
supply of each of these arms complete with courigiis would be Euro 6,650.00 —
Total Euro 13,300. This meant that the structure as originally céfidid not meet

the safety specifications because they neededsfmead the material hoist from an
additional arm at an extra cost. He contendedthistvas unacceptable because one
of the basic principles of the financial regulasomas that the prices of the original
offers could not be changed. Mr Schembri alleged tie appellants increased the
price because they knew that in spite of such asz¢hey would still remain the
cheapest. It was stated that the price offeref.l/y. Services Ltd on behalf of Secalt
SA amounted to Lm38,758 and that of Internatidiachinery Ltd amounted to
Lm35,628 (Lm29,920 + Lm2854x2=Lm5,708) which was3,&P0 cheaper.

In reply to a specific question by the PCAB, thea®man Adjudication Board said
that if Messrs International Machinery Ltd did maotlude that paragraph they would
still have requested more information because timeber and the weights given
pertained to the counterweights of the platform aodto those of the hoist.
However, Mr Schembri maintained that, irrespectf/éhe counterweights, the most
important thing was that the structure offered saf®. At this point, Mr Coppini
intervened by stating that their firm was the ngadety conscious company in Malta.
He said that the platforms which at present wenedgoesed by th&®estoration Unit
were supplied and serviced by their company an& akso certified for safety.
However, Arch Herman Bonnici, member of the Adjadiocn Board, remarked that
the specifications of this tender were differennirthe previous one because this
included the hoists.

On cross-examination by the PCAB, Arch Bonnici dhat the separate hoists were
needed so that the personnel working from the guiiat$ would work more

efficiently. He declared that both tenderers wergiested to provide more
information as to how they were going to mounthbests since their proposals were
not clear. He explained that Messrs Internatidmathinery Ltd replied that in order
to be safe they needed an additional arm at egstwehile Messrs S R Services Ltd
confirmed that the extra arm with which they weoeng to mount the separate hoist
was included in their original offer and so no &idaial cost would be incurred. Apart
from this, the appellants did not submit the comégght of the separate hoist.
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During the hearing Mr Schembri presented two sktgiestions to prove that the
clarifications requested from both tenderers weeatical.

Eng Ray Muscat, representing S. R. Services Lfotpadd that Secalt SA complied
with the specifications. He explained that, follagyia site familiarisation visit by

their foreign Engineer at tendering stage, it wasided to supply an additional arm to
support the material hoist because they did not tveamount it with the same arms
supporting the platforms. Eng Muscat said thas®§/e Secalt SA tendered with
Portafix Il which had to be custom built for theallese bastions. He explained that
the price would have been much cheaper had theseqaested €E Certified
structure because the European certifications psoe@s lengthy and expensive.

During the hearing, Eng Muscat presented a coplgentirawing of the structure that
was submitted during the adjudication process.

In his concluding remarks, Prof Refalo said thatdlients had offered what was
requested, that is, the platforms and the sephoasés. He reiterated that the
additional arm was not included in their originéfieo due to the fact that it was not
specified in the tender. Therefore, Prof Refakisted that International Machinery
Ltd should not be penalised for requesting an ecdsd for the additional arm. The
appellants’ legal representative argued that andémeler could have been issued for
this specific item.

Mr Schembri said that, during the evaluation precése Adjudication Board felt the
need to request additional information and claatiiens regarding the offers
submitted. Arch Bonnici added that in their rephg appellants declared that, for
safety reasons, it was necessary to have an aaalisom at an additional cost. He
alleged that International Machinery Ltd did nobtpifor the hoist in their original
offer. Mr Coppini intervened and categorically siehthat they did not submit the
hoist. To substantiate his point he made referempages 2 and 3 of their offer. He
added that the arm was not offered in their origifier because it was not requested.

Eng Ray Muscat said that they submitted the Partdfbecause it was in line with
the specifications.

At this stage, the public hearing was brought ttoge and the PCAB proceeded with
its deliberations before reaching its decision.

This Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 2 March 2006 and also through their verbalvartten submissions
presented during and after the public hearing bel@® May, 2006, had
objected to the decision taken by the General @ot#rCommittee, formally
communicated via a letter, informing them thattéreder submitted by them
was not successful;

» having considered the appellants’ legal represeetatclaim that the tender
specifications only requested tenderers to suppdlydeliver to site two
modular aluminium suspended platforms and sepamsts maintaining that
it was not specified how these hoists were to bantea;
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* having also noted Mr Coppini assertion that thecstres offered by S. R.
Services Ltd and International Machinery Ltd wére $ame because they
were both manufactured by the same company;

* having also considered Eng Philip Schembri's argumwith regard to the
fact that, in his opinion, it was not correct tatstthat ‘installation’ was not
part of the requirements of the tender as the tethoeument intended to cover
‘all works related to the supply, delivery, mountitesting and
commissioning of these platforms, and hoists tagetlith the necessary
training assistanceas well as the fact that, in the letter (dated9.2005),
addressed to Messrs International Machinery Ltel Jdtter were requested to
‘confirm that price includes delivery to site, efenstand commissioning as
per clauses A/05, A.01 and A.02 of tender docusrashthat no additional
charges are incurred”

* having taken cognizance of Mr Schembri’'s acknowégdgnt of the fact that
the separate arm was not an integral part of tidetespecifications and that
no information was given in the tender documenualize mountings but that
it was left to the tenderers themselves to prosmlations.

* having heard how Mr Coppini himself had writtentttreeir principals had
informed them thatfor safety reasons it is not recommended thathbist be
suspended from the same arm as that platfoamd that they were
recommending thdan additional arm similar to the ones used for the
platforms be addedfor an additional cost of 13,300, Euro 6,650 eaclking
it obvious in the process that the structure agimmally offered did not meet
the safety specifications;

* having examined Mr Schembri’s contention with relgatio the additional
charge levied by appellants at that stage of theéeieng process went against
the basic principles of the financial regulatiortsieh stated that the prices of
the original offers could not be changed,;

* having also assessed the observation made by Mm8wohwho stated that the
appellants increased the price because they krevintispite of such increase
they would still remain the cheapest;

* having noted Architect Bonnici’'s remark that whildessrs International
Machinery Ltd had stated that in order to be saéy had to add an additional
arm at extra cost, Messrs S R Services Ltd confirthat the extra arm with
which they were going to mount the separate hoést mwcluded in their
original offer and so no additional cost would beurred;

» having further considered Prof Refalo’s claim thiatclients, the appellants,
had offered what was requested, namely, the ptad@nd the separate hoists,
he also reiterated that the additional arm wasnobdded in their original
offer due to the fact that it was not specifiedhia tender;

reached the following conclusions:-



1. Evidence submitted, amply demonstrated that, wthiksffer tendered by the
appellants was modified to reflect increase ingdae to the introduction of
an extra arm, the offer submitted by Messrs S Ri&=s Ltd was not changed
in substance as price remained the same despigalthitional arm requested
by beneficiary.

2. Clarifications, when sought, were aimed at pla@agryone on a level
playing field and this was, once again, abundamidyle clear during the
hearing.

3. This Board agrees with the claim made during theihg that one cannot
alter prices after submission of offer as this dagilve rise to serious doubts
on the financial validity and the ethical groundishe call for offers and the
adjudication system in general.

4. The PCAB regards the attempt made by any biddglaie very low prices at
the early stage of the adjudication process tawaltoy manoeuvring of prices
at a later stage, to be nothing but a financi&l which the bidder is willing to
take even though one should not subsequently expetteneficiary to accept
mutations to financial or any other parameters star, for example,
clarifications are sought.

Consequent to (1) to (4) above, the Board uphdidsiecision taken by the Contracts
Committee that appellants’ tender should be diszhrd

Furthermore, in terms of the Public Contracts Ratyohs, 2005, this Board
recommends that the deposit submitted by appeliat&sms of regulation 83, should
not be refunded.

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member
May18, 2006



