PUBLIC CONTRACTS APPEALS BOARD
Case 71

RE: CT 2595/2005 — Advert No 343/2005, FTS C 1D5
Tender for the Demolition of Existing Building andthe Construction of an
Industrial Factory at the Industrial Estate, Luga

This call for tenders, published in the Maltese &ament Gazette on

29 November 2005, was issued by the Contracts frapat following a request
transmitted to the latter ori'November 2005 by the Foundation for Tomorrow’s
School.

The closing date for this call for offers was 18ukry 2006 and the global estimated
value of the contract was Lm 92,373.50.

Seven (7) different tenderers submitted their sffer

Following the publication of the Notification of Bemmended Tenderers dated

3 February 2006, Messrs Asfaltar Limited filed dojeation on 21 February 2006
against the intended award of the said tender tesk8eC & F Building Contractors
Ltd (Lm 84,227.39).

The Public Contracts Appeals Board (PCAB) madefudrdAlfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Musa&spectively, acting as
members, convened a public hearing on 05.04.200&twiss this objection.

Present for the hearing were:

Asfaltar Ltd
Arch Sandra Vassallo
Mr Paul Magro
Mr Michael Attard
Dr Michael Sciriha Legal Representative
Dr Franco Galea Legal Representative

Foundation for Tomorrow’s Schools (FTS)

Arch Andrew Ellul Chairman
Mr Chris Pullicino Member
Mr Ivan Zammit Member
Dr Claudine Zarb Legal Representative
Witnesses
Mr Edwin Zarb Director General, Contracts Déypeent

Arch Leonard Zammit FTS Regional Architect



After the Chairman’s brief introduction, Asfaltatd’s representatives were invited by
the Board to explain the motive leading to theijeaton.

Dr Michael Sciriha, legal advisor to appellantsytdd by criticising the findings and
results of the technical report and maintained tinafprocedure followed by the
Adjudication Board wasltra vires He claimed that in theeasoned letter of
objectiondated 27 March 2006 his clients clearly indicatdy the technical
committee should not have arrived at that decision.

Asfaltar Ltd’s legal representative maintained thatpite of the fact that under
paragraphs entitledill 2 — Concrete WorkandBill 7 Day Worksof the technical
report it was stated thaBéfore further consideration is given to this biénderer No
2 is to confirm the rates tendered for items 22004, 2.05 and 2.10 Type C, in
particular item 2.70b, which is considered excemaity low’ and Before further
consideration, the respective tenderer is requiedeview his Dayworks rates, since
these are considered to be excessively high andaueiptablerespectively, the
matter had never been reverted to Asfaltar Ltdrapgsed. Dr Sciriha claimed that
the most significant issue was the conclusion reddiy the technical report wherein
it was stated thaOn the basis of the above, the undersigned regutedance from
the Contracts Committee as to whether the shortegsnof Asfaltar Ltd constitute
omissions giving scope to failing the bid. Shdh&lreply be in the affirmative, it is
recommended that the tender be awarded to Tender N&C&F Building
Contractors Ltd.’'Dr Sciriha contended that this statement was cdittiary because
the Adjudication Board made its recommendationatritie same time requested
guidance which was never given. He insistedlteédre submitting its
recommendations or reaching a final decision, tdpidication Board should have
first consulted Asfaltar Ltd.

Dr Sciriha said that had such line of action bedwen, Asfaltar Ltd would have
explained why the rates quoted for the indicatechg in respect of concrete works
were low. However, he argued that once the wortleosen by Asfaltar Ltd were
competent in carrying out masonry works and thed/duaalified people to control the
guality, quantity and type thereof, then the piaes the prerogative of the tenderer.
Also, Dr Sciriha maintained that they were neveegithe chance to provide an
amplified list of similar projects. Here, he mem@al B'Bugia School as one of the
projects carried out by Asfaltar Ltd for the Foutiola for Tomorrow’s Schools
(FTS).

Dr Sciriha said that he was convinced that, ifAldgudication Board had all the facts
in its possession, the award of this tender woaklktbeen different.

Dr Charlene Zarb, FTS’s legal representative, redpd by stating that in evaluating
Asfaltar Ltd’s offer the Adjudication Board tooktinconsideration the following:

* inthe ETC Certificate submitted by appellantswaoker was registered as
masons even though the nature of works involvedmasonry;

» the works indicated by Asfaltar Ltd were all rethte resurfacing and road
works;



» the technical evaluation of the pre-cast, pre-se@soncrete could not be
carried out because, in their offer, Asfaltar Lid dot specify the supplier or
manufacturer nor did they provide any literatughe claimed that the quality
of concrete was important because this was an tndlugarage.

With regard to the issue of clarifications mentidtyy the appellants’ lawyer, Dr Zarb
pointed out that FTS could only approach the tesrdethrough the General Contracts
Committee (GCC). She claimed that Asfaltar Ltd dduhve been clearer in the
documents presented.

Arch Andrew Ellul and Mr Chris Pullicino, both reggenting the Foundation,
remarked that the decision was not made by thed\chtion Board but by the GCC.
Mr Pullicino maintained that when both the Adjudioa Board’'s and Technical
Advisor’s reports were referred to the GCC with shertcomings of Asfaltar Ltd
they could have asked them to seek clarificatiandle matter was never referred
back to them. At this point the PCAB drew Mr Ruitlo’s attention to the fact that
the Adjudication Board, however, should have fa@tight all necessary clarifications
from the tenderer through the GCC and then, afi&aioing the required
clarifications, should have provided same with inite recommendation regarding
the final decision. It was emphasised that it virestéchnical people who had to guide
the GCC and not the other way round!

In reply to a specific question by the PCAB, MrIRuho clarified that in their report

it was stated that C&F Building Contractors Lhas generally complied with the
Specifications and Conditions of the Tender Docuhimrtause they submitted all the
information which was considered important for rragavorks, such as, the
technical details of the pre-cast pre-stressedreteslabs and the list of similar
projects.

The first witness to take the stand was Arch Ledammit, who was FTS’s
Regional Architect and who drew the Technical Repor

On cross-examination by the PCAB, Arch Zammit festithat one of the reasons
why Asfaltar Ltd’s tender was not accepted was tihay failed to submit a list of
similar projects as requested in the Tender Doctimide said that the list submitted
consisted of a number of contracts for the re-suntpof roads. Here, Architect
Sandra Vassallo, representing the appellantsyvierned by stating that they only gave
the general title of the contracts and that cemairks carried out under th& Halian
Protocol included demolition works. However, shkrmwledged that they should
have indicated the works carried out at B’'Bugia&xih

With regard to the issue of masons, Arch Zammitated that although it was not
specified in his report, in the ETC Certificatettheas submitted with the tender,

C & F Building Contractors Ltd’s workers were indied as masons. At this point,
Dr Sciriha explained that when he personally sowghfications from the ETC, one
of the latter’s officials informed him that a ‘masaould be registered either as a
skilled laboureror as anason He said that masons employed by both the cdoisac
in question were registered sldlled labourersvith ETC.



As regards paragraph entitl€tause 1.08.5 — ETC Certificaté the Technical
Report wherein it was stated that C & F Buildingn@actors had119 workers
employed on its payroll and intends to employ skiked and 5 unskilled workers
which are sufficient to carry a project of this nmitgde’, Arch Zammit clarified that
these workers were going to be taken from their ewisting workforce. It was
pointed out that the wording was misleading bec@ussuld also be construed as
referring to additional workers being employed speally for this project.

On cross-examination by the PCAB, Mr Edwin Zarbedtor General Contracts,
testified that, in spite of the fact that the Adpation Board was requestéd seek
guidance from the Contracts Department as to whdtleeshortcomings so
mentioned constitute omissions giving scope tmtathe bid, the General Contracts
Committee was still in a position to decide becats®ok into consideration the
FTS’s Technical Advisor’'s concerns relating to Aisfaltd’s offer. Furthermore,
one had to remember that there was a recommendatitime award of the tender.
The DG Contracts added that the appellants’ ofi&s not accepted mainly due to
lack of experience in carrying out projects ofmifar nature and for not having any
masons in its records. When asked to confirm kératlarifications should be
sought before submitting the final report, Mr Zagplied that each case had to be
considered on its own merits.

Replying to a specific question by Dr Sciriha, MarE said that, by the statement that
‘C & F Building Contractors Ltd intends to engageeskilled and five unskilled
workers on the project which is acceptablde GCC understood that these
employees were going to be utilized from the teaderexisting workforce. Also, the
witness confirmed that although there could beaimsts where they might have
needed to check certain things, yet, all in atytrelied on the Adjudication Board’s
reports.

At this stage, the public hearing was brought ttoae and the PCAB proceeded with
its deliberations before reaching its decision.

This Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 21 February 2006 followed by a further ‘¢leation letter’ dated
27 March 2006, and also through their verbal subimis presented during
the public hearing held ord"®pril, 2006, had objected to the decision taken
by the General Contracts Committee, formally comicated via a letter,
informing them that the tender submitted by thens wat successful;

* having considered the conclusion reached by tHenteal report wherein it
was stated thaOn the basis of the above, the undersigned requagredance
from the Contracts Committee as to whether thetshorings of Asfaltar Ltd
constitute omissions giving scope to failing that bi

* having also noted Dr Sciriha’s contention that, lstithe Adjudication Board
made its recommendation, yet, at the same tina¢satrequested guidance
from the Contracts Committee which guidance wagngiwen by the latter;



having also considered the appellants’ legal gtative’s insistence
regarding the fact that before submitting its recmndations or reaching a
final decision, the Adjudication Board should hdivst consulted Asfaltar
Ltd;

having also considered Dr Sciriha’s arguments vatiards to the fact that had
the Adjudication Board consulted the appellants,|étter would have
explained why the rates quoted for the indicatechg in respect of concrete
works were low;

having taken cognizance of the appellants’ legadegentative’s point
regarding the fact that subject to a tenderer ltpgunalified people to control
the quality, quantity and type thereof, then theeois to be regarded as the
sole prerogative of the tenderer;

having also examined Dr Zarb’s statement with régéo considerations
made (in respect of (i) registered workers, (iypous similar work carried
out, (iii) mentioning of supplier/er supply of corroborating operational
literature) by the Adjudication Board when evalogtthe appellants’ offer;

having also given due consideration to Dr Zarbfenence to the fact that the
Adjudication Board could only approach the tendetbrough the General
Contracts Committee (GCC) and that Asfaltar Ltdlddwave been clearer in
the documents presented,;

having heard the Foundation’s representatives dlaanthey never followed
up what was happening as they felt that the GCQldiget in touch with
them and, this, when they had requested guidanea whbmitting their ‘so-
called’ recommendation which, albeit it was consedeas a report seeking
further guidance by the Adjudication Board, yestbame report was
construed by the GCC as being a final recommenaabming from the
Adjudication Board;

having pronounced itself during the same heariagiths considered normal
praxis, in similar instances, for Adjudication Bdsuto first seek all necessary
clarifications from the tenderer through the GC@ #hren, after obtaining the
required clarifications, it should provide samehnatdefinite recommendation
regarding the ‘final decision’ reached,;

having noted Arch Zammit’'s evidence;

having also taken cognizance of Arch Vassallo’pg@ints made in connection
with the general title of the contracts as wel(igghe fact that certain works
carried out under thé™Stalian Protocol included demolition works, anii) (i
the fact that, in her own admission, in their aftee appellants should have
indicated the works carried out at B'Bugia School,

having duly considered Dr Sciriha’s explanationareiing the fact that ETC
officials consider a ‘mason’ as possibly being ségyied either as akilled

labourer’ or as armason’and that masons employed by both the contractors in
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guestion were registered as skilled labourers &ik;

* having considered the DG Contracts’ statement coimgg the fact that the
appellants’ offer was not accepted mainly due ¢& Iaf experience in carrying
out projects of a similar nature and that althotigdre are instances where the
GCC may have to check certain things, yet, alllirtlais relies on an
Adjudication Board’s report to reach its decision/s

reached the following conclusions:-

1. As corroborated by the DG Contracts himself as agkmphatically stated by
this Board, it should be the technical people wiausd guide the GCC and
not the other way round. Furthermore, this Boanthot accept the fact that a
decision was taken by the GCC when according té\thadication Board
representatives the report upon which the decis@astaken was inconclusive
as the latter were still seeking guidance fromsiwme GCC.

2. One should bear in mind that pertinent clarificati@hould have been made
by the Adjudication Board at deliberation stagéeathan first recommending
the way forward subject to a further ‘guidancell &eing sought thus
reducing the procedure to a mere shambles.

3. Considering the fact that the Adjudication Boardtsereport to the GCC
which, according to the Board itself, was stilt tize final one but which
included ‘recommendations’, albeit based upon matidich still warranted
clarification subject to ‘guidance’, it is evidethiat the GCC could have easily
been mislead as to what the report actually meamply.

Pursuant to (1) to (3) above, this Board findsawolur of the appellants and, as a
result, does not uphold the decision taken by thetidcts Committee and
recommends that further clarifications be soughtnfappellants prior to conclusive
recommendations being made by the Adjudication 8t@athe Contracts Committee.

Furthermore, in terms of the Public Contracts Raijuhs, 2005, this Board
recommends that the deposit submitted by appelianesms of regulation 83, should
be refunded.

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member
April 28, 2006



