PUBLIC CONTRACTS APPEALS BOARD

Case No. 55

RE: CT 2164/2005 — Advert No 125/2005 — MCH 182/03
Nursing Services for the Department of CorrectionalServices (New Forensic
Unit) at Mount Carmel Hospital

Following a formal request sent on 8 March 200Mwmunt Carmel Hospital's CEO to the
Director of Contracts, a call for tenders was pli#d in the Government Gazette on the 26
April 2005. The closing date for the call for ofewas 9 June 2005.

The global estimated value of the contract was D@G0.

A total of two (2) offers submitted by differennierers were analysed by an Adjudication
Committee.

Following the notification that their Company was selected, Messrs Medicare Services
Ltd submitted a formal reasoned letter of objectigainst the decision to award the tender in
caption to Messrs. Health Services Group Ltd.

The Public Contracts Appeals Board (PCAB) madefugro Alfred Triganza (Chairman)
with Mr Anthony Pavia and Mr. Edwin Muscat actingraembers, convened a public hearing
on 30 November, 2005 to discuss this objection.

Also present for the hearing were:

Medicare Services Ltd
Dr Peter Caruana Galizia LL.D.
Dr David Grech MD
Mr Jesmond Cilia

Health Services Group Ltd
Mr Godwin Bonnici — Managing Director
Dr Martin Fenech LL.D.

Mount Carmel Hospital
Mr Edward Borg — Chief Executive
Mr Charles Degiorgio



Following the Chairman’s brief introduction to tlippeal, Medicare Services Ltd's
representatives were invited to explain the madbekind their objection.

The appellants’ legal advisor, Dr Peter Caruanaz{@akaid that both Health Services Group
Ltd and his clients had submitted the rates fompttoeision of nursing services at Mount
Carmel Hospital in accordance with the Schedulbheftender document, that is, from
Mondays to Saturdays, for Sundays and public hgdidend for ‘on-call’ coverage. He
claimed that according to their calculations, tifers submitted by Health Service Group Ltd
and Medicare Services Ltd amounted to Lm 57, 0@Lan 56, 056, respectively. Thus, Dr
Caruana Galizia claimed that his clients’ offer was 1,014 cheaper. The same lawyer
proceeded by drawing the attention of those preabanthe ‘on-call’ fees of the two bidders
were computed by multiplying their respective qdatate per hour by 24 hours by 365 days
because their interpretation was that they wouldrbeall/available all the time during the
whole year.

The appellants’ legal representative said thatasgyly, there was some confusion in the
definition of the ‘on-call’ coverage because, dgrihe adjudication process, these were
initially requested by Mount Carmel Hospital's Chiixecutive to submit further information
thereon and then the matter was referred to antlwligl by the Contracts Department.
Eventually, his clients explained that the ‘on-ciate applicable was 20c per call and not
‘per hour’. Dr Caruana Galizia said that they dad know whether the same information was
requested from the other bidder as well. Alsoclaamed that they did not even know the
contents of their reply, if there was any at all!

The appellants’ lawyer insisted that, once thecali-rate was requested in the tender
document it was incorrect to exclude it from thiegkations. Thus, he contended that, if the
‘on-call’ rate was not taken into consideratiorihe selection exercise, then the award was
not valid. Moreover, he argued that the ‘on-cadter could not be ignored because, to date,
Mount Carmel Hospital’'s administration has alwagguested more than two nurses.

Dr Caruana Galizia said that his clients were retjng the issue of a fresh call for tenders
because (a) there was lack of transparency indjueligation process and (b) the offers were
not adjudicated on what was requested in the tethal@rment.

Dr David Grech MD said that the ‘on-call’ hourlyteaoffered in the tender by Medicare
Services Ltd and Health Services Group Ltd was&@t60c per hour respectively, and that
the tender was awarded after the General ContCastemittee requested the tenderers to
define what they meant by ‘on-call’ coverage.

Dr Grech tabled a copy of an e-mail dated 21 J@@& 2ent by Mr Edward Borg (Mount
Carmel Hospital) to Mr Jesmond Cilia (Medicare $&9 Ltd) requesting the Company to
furnish information regarding the ‘on-call’ coveeagDr Grech said that they objected to
Mount Carmel Hospital’'s CEO highly unusual andguriar request to submit the required
information via fax in his office. Subsequentlyey were informed by the CEO that the
matter was to be taken up by the Department of &gt On 8 August 2005 they received a
Telefax Message from the Department of Contradtsigghem to attend the General
Contract Committee meeting on 16 August 2005 tdaexphe ‘on-call’ charge. Dr Grech
said that, in Mr Borg’s presence, Medicare Serviddss representatives verbally submitted
their clarification regarding the ‘on-call’ servickarge. Such information was, subsequently,
also submitted in writing as requested.



Dr Martin Fenech, representing Health Services @idd., commenced his intervention by
declaring that there was level playing field beeadsring the adjudication stage, even Health
Services Group Ltd were requested to explain thecal rate and his clients were, also, not
aware of Medicare Services Ltd’s reply. He said tha General Contracts Committee
adjudicated the tender on the basis of the exptamagiven by both parties.

Dr Fenech insisted that the purpose of this appaalto reveal Health Services Group Ltd's
reply regarding ‘on-call’ rates and to convince bioard that the evaluation process was not
transparent. He alleged that the appellantsre@sesting the re-issue of tender so that they
could quote lower rates than those offered by Iesits in this tender. Dr Fenech claimed
that his clients gave all the necessary detailspaoded that they were cheaper not only on
the rates quoted for Mondays to Saturdays, Sunalay$’ublic Holidays but even in respect
of the ‘on-call’ coverage. At this point he exhéd their letter dated 25 August 2005 sent to
the General Contracts Committee.

Dr Fenech said that in paragraph (f) of the saieideHealth Services Group Ltd stated that
‘No on-call-charge is applicable if notice is giverror to the 4 hrs notice given between
Monday to Saturday or 6 hrs on Sundays & Publicidtols. He explained that if the call

was made four hours before they would not chargéharg for the extra nurse/call while the
appellants’ lawyer stated that they would chargeef@ry call. As a consequence, Mount
Carmel Hospital would only pay the basic rate pmirtper nurse. At this stage, Mr Godwin
Bonnici intervened and added that in cases where marses were required, Health Services
Group Ltd’s offer would prove to be much cheaperawuse the appellants’ basic rate charged
for each nurse was higher than theirs and so fferelice in price would be greater.

At this point, Dr Caruana Galizia reiterated theg Department requested the ‘on-call’ rate so
that they would be available on a 24 hour basistaadther party’s offer was different from
what was, ultimately, not requested in the tendeuchent. He insisted that the tender was
not awarded according to the published specifioatio

Dr Fenech rebutted the appellants’ allegation iiggrthe irregularity of the tendering
process by stating that, if they felt that someghiras irregular, then, they should have
immediately asked the Contracts Department to subfiee process. Furthermore, he
contended that the Hospital’s authorities had evight to seek clarifications if something
was not clear. Dr Fenech said that, apparenttyaltegations of irregularities were made
simply because they failed to win the contract.

Mr Bonnici declared that on 21 June 2005, HealttviSe Group Ltd received an e-mail sent
by Mr Borg and that the information requested (retpto the ‘on-call’ charge) in the said e-
mail was personally presented to the Hospital’s @HEng a meeting held on 25 August
2005.

On cross-examination by the PCAB, Mr Borg testifiledt he, together with other managers,
was involved in the preparation of the tender winels issued by the Department of
Contracts. He explained that although no ‘ad thoeird existed at Mount Carmel Hospital
the evaluation of this tender was made by himsetioinsultation with the Manager, Nursing
Services, and other staff members. Following thisir recommendations were referred to the
General Contracts Committee for their considerafidre Hospital's Chief Executive
emphasised that they always followed this proceduadl previous tenders. At this point, the
PCAB drew his attention that tileodus operandn this regard left much to be desired. As a
conseqguence, Mr Borg was requested to liaise WwilDepartment of Contracts to seek
advice on the matter.



Continuing with his testimony, Mr Borg said thaé ttender was issued for the provision of
two nurses on a 24 hour basis. However, bidders aleo requested to quote for the ‘on-

call’ coverage because, due to unforeseen circunoessa they might be required to provide
additional nurses. He confirmed that Medicare $ewiltd and Health Services Group Ltd
offered a rate of 20c and 60c per hour respectifcglyhe ‘on-call’ coverage. He explained
that for each extra nurse they were charged thaalaate plus the ‘on-call’ rate with effect
from reporting for work.

Mr Borg said that in the tender document it wascHjgel that:

‘The following coverage will be required:
Mondays to Saturdays, Sundays and Public Holidays:
Minimum 2 nurses on a 24 hour basis

Additional nurses may be required and these stefovided within less than 4 hrs
from Monday to Friday and less than 6 hrs on Susdayd Public Holidays.’

He explained that the six (6) hours and four (4)reavere important because the ‘on-call’
charge was applicable if the contracted agencyneagiven enough time to provide the
additional nurses required. Mr Borg said that &gats were requested to provide the hourly
rate for ‘on-call’ coverage but it was left to thdiscretion to indicate how they were going to
apply the ‘on-call’ charge because they were pexgh&r accept other favourable terms.
However, his attention was drawn to the fact that was not indicated in the tender
document.

When the PCAB asked the witness to state whetlednahrly rate for the ‘on-call’ coverage
was considered as a fixed cost or a variable birsBorg replied that the ‘on-call’ rate was
charged only if additional nurses were requiredaitd effect from reporting for work. He
said that during the adjudication process they dauwmery difficult to quantify the ‘on-call’
coverage because there were many variables invosed consequence, in an attempt to
guantify the ‘on-call’ coverage in financial ternie asked the following questions (as quoted
verbatimhereunder) to the tenderers:

» should extra staff be required, how long shouldglegod of notice be before the on-
call charge becomes effective (reply should bergindiours)?;

» the duration, in hours, during which the on-calvecage charge remains applicable;

» is the on-call rate quoted in your tender appli@bhly to the first nurse or to all
other extra nurses required?

Dr Borg testified that he had requested the twaddig to submit their reply in a sealed
envelope and to deposit them in a tender box byatet than Friday 24 June 2005 12 o’clock
noon. He said that, at first, Medicare Servicabdjpeared to be satisfied with this
procedure because, on 22 June 2005, Mr Jesmoradsgilit an e-mail wherein he thanked
him for the transparent method he had chosen tdumtrthe issue and also asked him to be
present for the opening session. Dr Caruana Gatitgavened to point out that, according to
the e-mail sent on 21 June 2005, they were reqiigstiax the requested information to his
office.



Continuing, Mr Borg testified that, the day aftérey received correspondence from
Medicare Services Ltd informing him that they wpretesting against the submission of
clarifications to his office because this was hyghlegular. He immediately informed the two
tenderers to withhold the information requested €unther notice because he needed to refer
the matter to the Department of Contracts. Mr Boxglained how he attended a General
Contracts Committee’s meeting wherein it was exgdithat, on the basis of what was
submitted, it was very difficult to evaluate the‘oall' coverage. Subsequently, the tenderers
and himself appeared before the General Contramt:@ttee in order for the bidders to
explain how they intended to apply the ‘on-callactes. Also, the tenderers submitted their
clarifications in writing as requested. He dediktteat the two contenders were not aware of
each others’ clarification reply as the meetingthwiledicare Services Ltd and Health
Services Group Ltd were held on different dated @6d 2%' August 2005, respectively).

After being granted permission to divulge othepiniation considered pertinent to the
proceedings, Mr Borg said that Medicare Servicekslitepresentatives explained that the
‘on-call’ rate applicable would be 20c for eachraxturse called in and this for the first hour
only while, Health Services Group Ltd’s represamgaéxplained that the ‘on-call’ charge
would solely be applicable for a nurse, irrespect¥the number of additional nurses
required. However, this charge was applicableaf‘dn-call’ was requested within a notice
period of four hours during weekdays and six halursng Sundays and Public Holidays
respectively.

On cross-examination by Dr Fenech, Mr Borg said itnaiew of these divergent views and
other unknown factors (for example, number of catld additional nurses required) related to
the ‘on-call’ coverage, the General Contracts Cottemidecided to base their
recommendation on the first two elements only, ihagxclusive of the ‘on-call’ coverage.

During the proceedings, in reply to a specific gioesby the PCAB, Mr Borg said that it was
the Health Services Group Ltd’s letter dated 142005 which was submitted to the
Department of Contracts after the closing datewndér that instigated him to raise the issue
of the ‘on-call’ coverage because it was statet‘theould like to clarify that our quotation

of 60c per hour is the rate after the requested éat@ablished nurses and irrelevant of how
many nurses are supplied. This thus, is not torfaerstood that the rate is per nurse.’

Also, on the PCAB's request, Mr Bonnici declarediemoath that they were instigated to
write that letter because, in the tender undereefse, the ‘on-call’ coverage was requested
per hour whilst in the previous tender bidders wergiested to quote a rate per hour per
nurse. His attention was drawn by the PCAB thattiatter should have either been clarified
with the Department of Contracts at tendering stagase the letter should have been sent
with their submission.

Furthermore, Mr Bonnici confirmed that, in spitetioé fact that the clarification meetings
with both tenderers were held on different datesy twvere neither given any information nor
influenced by the other party’s reply. He testifteat they did not even know that the
General Contracts Committee had requested the isdommation from the other party.

In his concluding remarks, Dr Caruana Galizia raited that the adjudication process was not
transparent and that their offer was cheaper. Heeoded that the ‘on-call’ coverage was not
a variable charge because the rate per hour amiithber of hours and days were known.

He insisted that it was irregular to request teadeto submit the ‘on-call’ rate and then
exclude this element from the calculations. Heiadgthat, if the adjudicating committee
wanted to evaluate the tender without taking irttwoant the ‘on-call’ rate, they should re-



issue the tender accordingly. The appellants’ &vaaid that, once Mr Borg declared that
they always required more than two nurses, it wonddke better sense if the basic number of
nurses were increased. Finally, Dr Caruana Gabaiated out that Medicare Services Group
Ltd were offering something that was not requestetie tender document.

Dr David Grech said that they were not only stathmeg their offer was cheaper but that the
process was vitiated.

Dr Martin Fenech started his concluding remarkstaging that it was clear that the rates
submitted by Health Services Group Ltd for tReahd 2° element were cheaper than those
guoted by the appellants and that in the clarificameeting it was explained that the ‘on-
call’ would practically be provided free of chargde was of the opinion that the CEO acted
correctly when he referred the matter to the Gér@patracts Committee after realising that
he could not communicate with the tenderers. DeEb said that from the CEQ’s testimony
it transpired that it was difficult for the Genefabntracts Committee to quantify the ‘on-call’
coverage. Also, it was declared that none ottirapanies knew that the General Contracts
Committee held clarification meetings with bothtps and that no information was
disclosed to the other party. Thus, the mattey elarified through a democratic process
without favouring anybody. Health Services Grou@'siegal advisor said that, after hearing
the explanations of both parties, the General GatdrCommittee realised that his clients’
offer was even cheaper than that of Medicare Sesvitd in all aspects and so awarded the
contract to Health Services Group Ltd. He condliog stating that the adjudication process
was transparent, that nothing was irregular antttieaappellants were requesting the
relevant authority to re-issue the tender simplgabse they were not awarded the contract.

At this stage, the public hearing was concludedtbad®CAB proceeded with its
deliberations before reaching its decision.

The Board,

» having noted that appellants, in terms of theias@ned letter of objection’ as well as
through their verbal submissions presented dutirgoublic hearing held on the"30
November, 2005, had objected to the decision thkahe General Contracts
Committee;

* having consideredppellants’ claims that (a) they had submittedrties for the
provision of nursing services at Mount Carmel Htdph accordance with the
Schedule of the tender document; (b) their offes W& 1,014 cheaper; (c) there was
some confusion in the definition of the ‘on-calbwerage; and (d) the tender was not
awarded according to the published specifications;

» having taken note of appellants’ remark that dhecon-call’ rate was requested in
the tender document it was incorrect to excludeih the calculations;

» having heard the awarded tenderer’s legal repraemtclaim that (a) there was a
level playing field and (b) the General Contractsrnittee adjudicated the tender on
the basis of the explanations given by both parties

» having observed the chaotic manner in which prdogsdvere attended to, albeit
desperate attempts were made to safeguard transpare



» having noted Dr Fenech’s explanations regardindabgthat, whilst, according to
him, as regards the offer submitted by his clieifis, call’ is made to his clients by
hospital officials four hours prior to nursing siees being actually required, the
latter would not incur any additional charge, yet confirmed by the appellants’
lawyer himself, the appellants would be chargirgyd¢bntracting party for every call;

* having considered Dr Fenech’s remark regardindatiethat if the appellants felt
that something was irregular, then, they shoulcehmmediately asked the Contracts
Department to suspend the evaluation and adjuditatiocess;

» having considered the fact that the process oificiation regarding the ‘on call’
coverage was instigated by a letter from Healtlvi8es Group Ltd which may have
been intended as a clarification of the origin&iobut could also be interpreted to
have changed such offer substantially;

* having established that with regards to any ctztion relating to the ‘on-call’
coverage, Mr Bonnici should have sought such atatibns with the Department of
Contracts prior to submission of tender;

* having examined these contestations in conjunetitim (a) the specific requirements
as stated in the tender documents and (b) theaspéerms and specifications
offered by the appellants in their tender;

reached the following conclusions:

* The contracting entity’shodus operandivith regards to the evaluation and
adjudication process of this tender left much talésired as ‘inter alia’ (a) according
to Mr Borg, tenderers were requested to providenthely rate for ‘on-call’ coverage
but it was left to their discretion to indicate htdvey were going to apply the ‘on-
call’ charge and this despite the fact that suchbralition was not originally indicated
in the tender document; and (b) according to apptl legal representative, his
clients were first asked to fax requested infororabut were subsequently asked to
withhold the information requested until furthettine because Mr Borg needed to
refer the matter to the Department of Contracts;

* The fact that the tender was originally issuedferprovision of two nurses on a 24
hour basis (even though bidders were also requésigabte for the ‘on-call’
coverage because, due to unforeseen circumstahegsnight be required to provide
additional nurses) and then the Contracts Commikbe@ed that their ultimate
decision should be solely based on the first tveonelnts, that is, exclusive of the ‘on-
call’ coverage, has to be considered as a changdgimal terms and conditions;

* Albeit it could agree with Dr Fenech’s claim thiatvas difficult for the General
Contracts Committee to quantify the ‘on-call’ coage, yet this Board feels that this
should have been consideredb ‘initio’ and not during such a pivotal stage in the
adjudication process. Furthermore, this Boarddataigo, for argument’s sake,
concur with Dr Fenech’s claims that the clarifioatmeetings with both parties were
conducted in a highly democratic and equitable reanklowever, this Board cannot
renege on its responsibilities and feels that thedus operandresorted to in this
instance could very much lead anyone to doubtable éf seriousness shown, thus,
possibly, giving rise to uncalled for suspiciousetvations by third parties.



In view of these findings, this Board finds in fawaf appellants and whilst nullifying this
tender, it also recommends that this tender beswed, this time containing more clearly
defined parameters thus avoiding unequivocal temasconditions and guaranteeing a level
playing field amongst all possible participants.

Furthermore, this Board recommends that the caimparty and the Department of
Contracts work closer together in order to ensat évaluation and adjudication proceedings
follow customary, well known, operational praxis.

The Board has also concluded that the depositlpaitle appellants in conjunction with this
appeal should therefore be refunded.

Alfred R. Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

29 December 2005



