PUBLIC CONTRACTS APPEALS BOARD

Case No. 54

CT 2137/2005 — Advert No 193/2005
Tender for the Development of a Management Informabn System for the
Occupational Health and Safety Authority, Malta

An invitation to potential participants to take parthe open tender procedure
relating to the development of a Management InfeionaSystem for the
Occupational Health and Safety Authority, Malta wssstied by the Contracts
Department following a formal request received iy Malta Occupational Health
and Safety Authority (OHSA).

The estimated cost of this tender was Euros 166@&@@ivalent to approximately
Lm 71,000).

In total, three (3) offers were submitted by temdgion closing date for submission of
offers which was 4 August2005. Following notifiicet received from the Contracts
Committee stating that their offer was not accepted was consideréed..not
technically compliant because it only obtained 4&fs whilst the minimum
requirement was that of 80 pointsind that the contract was awarded to Messrs
Holistic Technologies Ltd, Messrs Megabyte Ltdedila Notice of Objection on 12
October.2005 against the said award.

The Public Contracts Appeals Board (PCAB) madefudro Alfred Triganza
(Chairman) and Mr Anthony Pavia and Mr Maurice Gawaiwho acted as the other
Members, convened a public hearing on 23 Noveml@&r2® discuss this objection.

Present for the hearings were:

Megabyte Ltd
Mr James Forte
Dr Albert Grech LL.D.

Holistic Technologies Ltd
Mr Simon Bonanno — Managing Director

Evaluation Committee

Mr David Saliba - Chairperson
Ms Gertrude Farrugia - Secretary
Mr Cedric Camilleri — Member
Mr Silvio Farrugia — Member

Mr Kevin Gauci - Member
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After the Chairman’s brief introduction, Megabyttlls representatives were invited
to explain the motive that lead to their objection.

Dr Albert Grech, the appellants’ legal represertatsaid that it was very difficult for
them to rebut what the Department of Contractsdmmamunicated to them because it
was only stated that Megabytibtained 45 points whilst the minimum requirement
was that of 80 pointsAs a result, Dr Grech claimed that it was indrsgable for the
appellants to know the reasons why their offer m@atsaccepted.

Mr James Forte, from the same Company, said tedDdvelopment Request for a
Management Information System (MIS) for the Malt€@seupational Health and
Safety Authority (OHSA) was issued by the DeparthwrContracts on 3 June 2005.
According to Mr Forte, Megabyte Ltd submitted th@ioposal, which included
software and hardware for servers, in August 2@0&thermore, Mr Forte stated
that, subsequent to some kind of analysis by th&r@cts Committee, on 23
September 2005 the Director General ContractsnmédrMegabyte Ltd that the
tender was not accepted because it was not tedlgreoanpliant as it only obtained
45 points whilst the minimum required was that @fgints. On 12 October 2005
they submitted their objection because they wetb@bpinion that their proposal
met the tender’s requirements.

Mr David Saliba, representing OHSA, said that Mgget.td lodged their appeal
because unfortunately the Department of Contradtaat communicate the reasons
as to why their offer was not compliant with theder’s requirements. He concurred
with the appellants’ claim that, had the Autho(@HSA) provided more plausible
and reasonable explanations, the position woul@ ha&en clearer to one and sundry.
Mr Saliba said that, following the receipt of MegtbLtd’s objection, OHSA
prepared a resume’, wherein they highlighted sbanings in Megabyte Ltd’s
proposal in order to demonstrate in a tangible regnmhy they did not agree with
Megabyte’s statement regarding the technical vgliok their proposal.

In reply to the appellants’ claim that their offeas cheaper than that of Holistic
Technologies Ltd, Mr Saliba explained that the @€ Megabyte Ltd’s offer was still
unknown because the financial package was stilkdeaAt this point, he tabled the
relative sealed envelope as evidence and alsorpiegsa resume’ in point form
regarding Megabyte Ltd’s shortcomings.

Mr Saliba, in his capacity of Chairman of the Exailan Committee, testified that
points 1, 2 and 3 of the 10 points mentioned indbeument he had tabled earlier,
were immaterial and were not even considered faluawion purposes. As a
consequence, Mr Saliba emphasised that such ghahtsot ultimately affect the
Committee’s decision to exclude Megabyte’s off€his statement was verbalised on
Dr Grech’s request.

Mr Saliba proceeded by saying that in clause i(derinstruction to Tenderers for
Service Contracit was specified thatA tenderer shall include in his tender a
statement of the undertaking’s turnover and itsitwer in respect of the products,
works or services to which the contract relatestfa three previous financial yeadrs.
He said that Megabyte did not supply any staterabatcount.
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When the appellants’ representatives were askedrtonent on this issue, Dr Grech
replied that they had taken note of what was stated

The Chairman of the Evaluation Committee said ithatause2 — Timetablaunder
Instructions to Tenderers for Service Contrattsas clearly indicated that no
interviews would be held with tenderers. He codé&shthat in their tender dossier
Megabyte made reference to negotiations. Mr Satibmtained that they wanted
clear statements and as a specific example he onextithe two options for computer
servers which he claimed were offered subject gohations. Dr Grech intervened
and pointed out that in the tender dossier it wasndicated whether they required a
single or dual server.

With regards to Megabyte Ltd’s contention that tloéier was cheaper than that of
Holistic Technologies, Mr Saliba said that Megahiyti#'s offer was still sealed
because they only evaluated their tender on teahgrounds.

When Dr Grech referred to paragraphitee Hardwaran Megabyte Ltd’s offer,
wherein it was stated thdthe hardware configuration we are proposing is &hsn
HP technology. In our bid we are including the prior Option 1 which is a single
server configuration. Should the OHSA wish to mersa dual node cluster we have
included Option 2 Mr Saliba pointed out that in their bid they lnded the price of
Option 1 only and that no price was given in respé©ption 2. This was confirmed
by Mr Forte, representing Megabyte Ltd.

At this stage Mr Saliba proceeded by making refezdn Warranty issues, stating
that under clausé.2.1.” Warranty’,it was specified that:

‘a) The successful contractor is to warrant thdtsaistem deliverables (including the
server) are free from hardware and software defaot$ is obliged to carry out all
necessary fixes at no additional cost to the Octiapal Health and Safety Authority.

b) This warranty period is to be valid for one ydéam final acceptance of the system
by the Occupational Health and Safety Authority.’

He said that in Megabyte Ltd’s offer under para Warrantysub-paragrap.1.1
Application Softwardt was stated that:

‘The warranty period normally provided for bespaleveloped software is that of 90
days which commences on User Acceptance of trensya$ once this warranty has
expired, the customer may request the repair olaegment of any defective software
under the terms of the Maintenance and Supportraont However, to satisfy the
request of the OHSA, Megabyte would be prepareeMise the duration of the
warranty period to 1 calendar year.’

Mr Saliba claimed that the above showed that Metgabtg offered only a warranty
period of 90 days whilst OHSA requested 365 daysart from this Megabyte
indicated that the 90 days would start from thefuscceptance’ whilst according to
the Tender Dossier the 365 days had to commengetfre ‘final acceptance’. He
maintained that there was a difference betweerettves acceptances because, as the
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project was to be implemented in various phasestdtt that a module was accepted
did not mean that the final system was acceptedeMer, he contended that, if
Megabyte Ltd were so prepared to revise the duratiadhe warranty period to one
calendar year, they could have stated this asop#ine offer and included it as a side
note.

In his final comments on the warranty issue, Miil&ahlleged that Megabyte’s
proposal could entail extra charges and they waatate year warranty without
incurring any additional costs. It was pointed that these terms of reference were
written after taking into consideration OHSA'’s fir@al limits.

The same witness said that in the terms of referender clausé.2.2 System
Maintenance and Support Agreemgmnwas stated that:

‘a) The successful contractor is obliged to maintdie system for at least two (2)
years after completion.’

The Chairman of the Evaluation Committee said bhagabyte Ltd. provided a
sample agreement and requested negotiations dhengpntract. He clarified that
Megabyte Ltd. were penalised only because thegdad provide what was
requested.

Mr Saliba said that claugk2.4 Source Codender thelTerms of referencie was
specified thatAfter the Management Information System has beemteted, the
contractor will supply all source codes necessantlie IT staff to be able to effect
certain changes to the Management Information 8ystehis was stressed once
again under clausg2 Special requirementgherein it was stated that
‘Notwithstanding the fact that the OHSA shall resethe right to make all or any
alterations to the system by using the source dbgesuccessful tenderer shall
deliver all and any training on the effective useuach a system.

In Megabyte’s offer under paragrapll Source Codi was stated thaMegabyte
finds no issue with supplying the Customer withsthwerce code which is required for
the Customer’s IT Staff to be able to effect cartdianges to the Management
Information System. However, Megabyte retaingtoeerty of the IPR and makes
available the source code strictly for maintenapaeposes of the system only.
Notwithstanding this, one would still have to fanduitable arrangement that would
allow the IT Staff to carry out changes as welMegabyte to continue supporting
and maintaining the system without either partydenng the othet.

He claimed that the source code was fundamentalusecthis would allow OHSA
staff to effect changes to the system without dregmrany copyright laws. He
contended that what Megabyte offered was diffefimh what was requested and
that the other companies offered the supply ofe®@uaodes without any conditions or
restrictions.

In reply to Dr Grech'’s question, the witness desdiathat the tender document did not

specifically request the IPR (Intellectual Propdrights) and that it was only
mentioned by Megabyte Ltd.
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Mr Forte explained that they wanted to find ‘suiea@rrangements’ for both parties
because they did not want to encounter any probierie future due to
modifications carried out by OHSA staff if, everityathey were asked to intervene
on the system.

When Mr Saliba was asked by the PCAB to state vendth was still of the same
opinion after having heard Megabyte Ltd’s repreatwvee’s clarification regarding the
Company’s insistence to retain the property oflBfe whilst making available the
source code strictly for maintenance purposesegistem only, the Chairman of the
Evaluation Committee replied that in view of thetfthat Megabyte Ltd’s statement
was not all that clear, it was easy for anyone iginterpret the actual implication of
such statement. At this stage, the PCAB explaihat] this was a classical case
where, in the prevailing circumstances, such matiatd have been clarified during
the evaluation process.

Dr Grech reiterated that they were clear in thebmsission because they confirmed
that they were going to continue supporting anchia@ing the system and that
Megabyte Ltd did not request any additional finahclaim for this purpose.

With regards to the issue of ‘training’, Mr Salisaid that under Clause 8pecial
requirementof theTerms of referencié was specified thdihe Contractor shall
deliver training to a minimum of 2 and a maximund @HSA staff. The duration of
this training shall be of a minimum of 5 to a maxamof 10 working days according
to the need.

In Megabyte Ltd’s proposal, under clause Bréining, it was stated that,
‘We are assuming that the following user traininig) tne required:

. Technical training of help desk support staff
. Training to OHSA staff’

He said that Megabyte Ltd did not indicate the tgpt&raining they were going to
give.

At this point, Dr Grech intervened by stating tWatSaliba had misquoted what was
written in Megabyte Ltd’s offer because in the doeumt presented during these
proceedings he wrote thidflegabyte in their bid stated that ‘they are assogithat
training will be required to OHSA Staff” It was explained that Megabyte Ltd’s
assumption was not on whether the training wouldelgeired or not but on the type
of training required.

On the PCAB’s request, Mr Saliba said that theitention was on the fact that
Megabyte Ltd did not stipulate the duration ofrirag and the amount of people that
would be trained. Here, his attention was drawiméofact that there was no doubt
that Megabyte Ltd were misquoted and misinterpratedithat under the same clause
it was declared thaAll training will be provided after User Acceptamof the

system.’
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Mr Saliba said that under Clau32 Risksf theterms of reference was stated that
‘The principal risk that is identifiable at thisegje is the interface between the
software that is already in place and the new Mamagnt Information SystenMr
Saliba said that the term ‘interface’ meant thagpmsition of OHSA'’s existing data
and documentation onto the new server. He contetid¢dviegabyte Ltd failed to
indicate how this would be carried out

Dr Grech said that this was only a statement aadcefore Megabyte Ltd did not need
to be specific in their offer because it was obsithat Megabyte Ltd would take that
risk.

Subsequently, Mr Saliba made referencAriaex Ill: Organisation & Methodology,
wherein undefl Rationaletenderers were required to submih explanation of the
risks and assumptions affecting the executionettmntract:

Dr Grech contended that Clause Ri2ks and Annex Ill: Organisation &
Methodologywere unrelated because they referred to sepasates altogether.

When the PCAB drew Mr Forte’s attention about thet that in Annex Il it was
specified that the required information Hemlbe completed by the tendergihe
appellants’ representative confirmed that theydwgalained the methodology of the
execution of the project and that they did not gpehe risks and assumptions.

Mr Saliba said that in bullet MIS Serveundef2. Deliverableof OHSA-MIS
Scoping Study: High Level Design Specificatjonwas specified that the Server had
to be'SQL Server 2005 Enterprise or equivalewtilst Megabyte Ltd offered the
‘SQL server 2000 Standard Editiowhich was obviously different from what was
requested.

Mr Forte pointed out that, in his opinion, the sereffered by Megabyte Ltd would
still meet OHSA'’s requirements.

Mr Saliba said that undé:1 Personnel Expert 2 — Assistant MIS System
Programmerof theTerms of Referendewas specified thdfhe programmer shall
have experience in the working on systems sinoléng one required by the
Occupational Health and Safety AuthorityHe said that in Mr Stephen German’s CV
it was not indicated that he had previous expedenthe development of a similar
MIS. The witness said that although the role dhlddr Stephen German and Mr Eric
Falzon was indicated as ‘MIS System Programmey #dssumed that the latter was
the Assistant Programmer

Mr Forte said that both Messrs Falzon and Germae wkthe same calibre and that
they were also involved in similar systems and mered to be key experts in their
field. The same witness explained that, contranyhat was alleged by Mr Saliba,
under4. Professional experienchlr German’s CV clearly indicated that he was a
Manager Information Systenas the Malta Freeport Terminals Ltd between 1994 —
2001 and the description included MIS.

After Mr Saliba’s testimony, Dr Grech asked thensgs to state how he would
distribute the points after taking into account tbarlier in the hearing it was
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confirmed that the last seven pointdac Aaffected the number of points awarded
to the appellants. Mr Saliba replied that he wadma position to answer because he
was a non-voting official in so far the EvaluatiBoard is concerned. However, it
was explained that the points were given agaimstrtaximum points as indicated in
the Evaluation Grid which was provided by the Dépant of Contracts. He said that
the points given undeationale strategy timetable of activitieandkey expertdy

each of the three evaluators were consistent.

Finally, the PCAB commented on the ‘points systbystating that, whenever a
tenderer fails to fulfil the requirements as stgtatl in the Tender Document, such
tenderer should not be allowed to continue in st place and no points should be
awarded with regards to such an item. One hasalicse that a clause which
stipulates the supply of, for example, a particsklmver, is either met in full or not.
One cannot award any points at all unless the Trdbdeument allows for
alternatives where an element of subjectivity igested. In this particular instance, if
the type of server was a ‘sine qua non’ then it ivatevant for the evaluators to keep
on awarding points on other critical clauses. Miil&, whilst concurring with this
statement, yet stated that the Committee triedaatvardzeropoints to anyone. The
PCAB begged to differ with this line of reasoning.

At this stage, the public hearing was concludedtaed®CAB proceeded with its
deliberations before reaching its decision.

The Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 12 October, 2005, and also through their verbal susionis presented
during the public hearing held on thé®28ovember, 2005, had objected to the
decision taken by the General Contracts Commitbeencunicated to them in
terms of the letter dated "8Beptember, 2005, informing them that the tender
submitted by them was not successful since thedde'....was not
technically compliant because it only obtained 4&fs whilst the minimum
requirement was that of 80 points”.

* having consideredppellants’ insistence that their offer was teclhycvalid,
and was alsb....an innovative one, based on state-of-the-arhtexdogies and
supersedes those requested in the Tender document”;

* having established that appellants’ ‘failure’ whs tesult of their overall
(final) score awarded through the ‘Evaluation @ht@cal offers’ conducted in
terms of Clause 12.1 of the tender documents adetasmined by the
evaluation grid exhibited in Part C of the tendessler;

* having taken note of appellants’ insistence tlwaitthe sake of transparency,
they should be informed in which aspects they laddd to secure the
minimum 80-point requirement;

* having, for the purpose of establishing whetherdbaluation exercise was
conducted under conditions which guaranteed anptadoke level of fair play
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and impartiality, heard the evidence obtained uodéh from the Contracting
Authority’s (OHSA's) representative, which evidengas based on a two-
page document listing the 10 aspects which hacgargeon the final
evaluation result, but out of which only Pointsmbered 4 through 10

(7 points in all) provided the reasons why the Batibn Committee had
penalised the appellants for failing to meet tharmaeriteria and the
associated weighting detailed in the evaluatiod;gri

* having heard the contestations made by the appellamespect of the said 7
points, in response to the explanations given byQbntracting Authority’s
representative;

* having examined these contestations in conjunetitim (a) the specific
requirements as stated in the tender documentfide respective terms
and specifications offered by the appellants inrttemder;

reached the following conclusions:

1. The decision to award failing points to the app#Hain respect of Points
numbered 6, 7, 8 and 10, referring respectiveltheofollowing sections of
the tender documents (Annex B9 b2):-“Gpurce Code” - Clause 4.2.4, (ii)
“Training” - Clause 4.2.5., (iii)“Importing of legacy data” - Item 3 of
and (iv)“Qualifications” - Item 6.1.1, was based on an evaluation whash h
resulted to the Board to be lacking in the propet @alid interpretation of the
information supplied and consequently, the apptdlarere unjustly awarded
failing points;

2. The decision to award failing points to the app#lan respect of Points
numbered 4, 5 and 9, referring respectivelyhifbllowing sections of the

tender documents (Annex B9 b2):- ()Warranty” - Clause 4.2.1, (ii)
“System Maintenance and Support Agreement” - Clause 4.2.2 and (iii)
“Server” - item number 3 under “12. Deliverables” pageoB@®nnex Il A

was based on the Evaluation Committee’s correcerpmnétation of the
respective offers submitted by the appellants @irttender and consequently,
the respective points awarded were acceptablestBadlard;

Particularly, it was proved that in the case afitgii), the MIS Server offered
by the appellants was clearly different from thee ospecified by the
Contracting Authority in terms of item number 3 end12. Deliverables” on
page 30 of Annex Il A of the tender documents amahsequently, did not
meet the specified requirement. Since this itenresgnted a requirement
which was crucial to the Contracting Authority’s evall MIS project
expectations, failure on the part of any bidderthis respect merited an
outright disqualification of the offer, without ceideration being given to the
merits of the offers made in respect of the otlspeats of the tender;

3. In view of these findings, the Board accepts theeame of the adjudication
exercise and, in consequence, rejects appellabjgction to the decision
reached by the General Contracts Committee to athardontract to Messrs
Holistic Technologies Ltd.
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The Board has also concluded that the depositlpatte appellants in
conjunction with this appeal is not refundable.

Additional Remark

The Board has noted that the evaluation modali@aturing in a number of recently
issued tenders, including the one under considerativhere use was made of
evaluation grids which were supplemented by a mimmnscore requirement, have
given rise to a number of appeals and objectiomsyiew of the intrinsic high
subjectivity content of these evaluation models.

Given this situation, the Board strongly recommetidd, for the sake of ensurirag
priori that all bidders are treated equally and transpigreéhe aspects constituting the
evaluation grids for point-awarding purposes shaubd be of the general and all-
encompassing type but should rather be very wéihelé and broken down as far as
possible into the respective constituent elements.

Alfred R. Triganza Anthony Pavia Maurice Caruama
Chairman Member Member

14 December 2005
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