PUBLIC CONTRACTS APPEALS BOARD

Case No. 52

RE: CT 2752/2004 — Advert No 37/2005
Consultancy Service for the project'Establishing Civic Amenity and Bring-In
Sites, a Separation Waste Collection and an IntegchCommunications
Strategy in the Maltese Islands

This call for tenders, published in the Maltese &oment Gazette and the Official
Journal of the European Communities respectiveltherl5.02.2005, was issued by
the Contracts Department following a request trattiethto the latter by WasteServ
Malta Ltd.

The closing date for this call for offers was 29208)5.

Messrs WasteServ Malta Ltd appointed an Evalu@ioard consisting of Messrs.

Mr Joe Degiorgio Chairperson
Mr Kevin Mizzi Secretary
Ms Margaret Fenech Member
Ms Mary Grace Micallef Member

Dr Ing Christopher Ciantar Member

to analyse a total of five (5) offers submitteddifferent tenderers.
The global estimated value of the contract in qaasvas Lm 100,855.

Following recommendations made by the EvaluatioarBdo the Contracts
Committee for the latter to award the tender to ¢te®anwaste Consult A/s
(Lm 85,000), Messrs SLR Consulting Ltd filed anesftjon on 13.09.2005.

The Public Contracts Appeals Board (PCAB) madefudro Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr. MauricerGana, respectively acting as
members, convened a public hearing on 07.11.20A&twiss this objection.

Present for the hearings were:

SLR Consulting Ltd
Mr Andrew Street
Ing Mario Schembri — AIS Environmental Ltd
Dr John Refalo — Legal Advisor

Danwaste Consult A/S
Mr Jens Kallesoe — Senior Consultant and PartnBamvaste Consult

WasteServ Malta Ltd
Dr Victor Scerri LL.D.
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Evaluation Committee
Mr Joe Degiorgio - Chairperson
Mr Kevin Mizzi - Secretary
Ms Margaret Fenech — Member
Ms Mary Grace Micallef — Member
Dr Ing Christopher Ciantar - Member

At the beginning of the hearing, Dr John RefaloRSTonsulting Ltd’s legal
representative) formally asked for the evaluatiod gf all the tenderers and a copy
of the adjudication board’s report because histdievere only furnished with a copy
of the SLR Consulting Ltd’'s evaluation grid. Hep&ained that this was considered
insufficient because they wanted to know the basiw/hich the whole assessment
was made and also because they felt that the powesded to them were too low.

Dr Victor Scerri claimed that SLR Consulting Ltdvee asked for such information
and that it was the General Contracts Committeelwvhad to decide whether to give
such information or not.

The PCAB pointed out that it had to be ascertathatlsuch documents did not
contain information that was of a commercial natumd, as a consequence, it was
agreed to proceed with the hearing to see how shilegeloped. It was also made
clear that the Board would not allow ‘fishing exjigmhs’.

At this stage the Chairman, PCAB, invited the repregatives of SLR Consulting Ltd
to explain the motive leading to their objection.

Dr Refalo started by stating that the results gioerhe evaluation grid in respect of
his clients were ridiculously low because the pessavolved in this project, apart
from being widely recognized in the UK, had pragtién various parts of the world
and were considered to be leaders in their fidtdthe tender document they had
shown that the company had been involved in a laugeber of waste related projects
and had an excellent track record.

Ms Margaret Fenech, representing WasteServ Mattaddclared that during the
evaluation process they examined the CVs of bojrelk@erts indicated by SLR
Consulting Ltd, namely, Messrs Jamieson Diarmid ldadis John. She said that the
first expert had joined the company only two yesgs and his previous experience
was not in waste management but was more relateahtpiling assessments and
evaluating documents. The CV was very briefly dbsd and they could not even
conclude what his role was. The other expert waseraxperienced in waste
management operations. However, although in hidi€vhentioned training, he did
not specify what type of training he did. Moregwdis Fenech said that this expert
was qualified in Chemistry and not in Environmeriiagineering or in a related field.
In the tender it was indicated that the evaluataeld give preference to someone
with a post-graduate degree.

Ms Fenech was cross-examined by Dr Refalo on vaiiggues relating to SLR

Consulting Ltd and South West Regional Assessmentr€ (SWRAC) as shown
hereunder:
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The witness testified that only SLR Consulting bl a sub-contractor, namely AIS

Environmental Ltd (AIS). She explained that in taeder document, under para (f) of
the sub-headingn case of sub-contractingit was only specified that the total value

of the sub-contracted part of services must noted@0% of the contract value.

Ms Fenech proceeded by explaining that the mainchitherationale was to see how
the contractor could support WastServ Malta Ltthis tender. However, although in
their proposal SLR Consulting Ltd gave extensivecdetion of the things stated in
the terms of reference, they did not specify whairtrole would be. Apart from this,
continued Ms Fenech, the stakeholder managemethwlas mostly needed in case
of disagreement, was very confusing.

WasteServ Malta Ltd’s representative also statatliththeir tender proposal the
appellants only gave information in respecsivtegybut did not guide WasteServ
about the actual approach of how they were goinmpdement those activities
mentioned in the rationale.

As regards thémetableissue, Ms Fenech said that the tasks describeggilants
in the timetable were very limited and so it wasuifficient for their purpose. Dr
Refalo intervened by stating that, in the timetahls clients gave a detailed
description of what they intended to perform mdmgrmonth.

The witness proceeded by confirming that in thealeation they also took into
account theérack recordof the companies involved and the relevance @if th
experience to the requirements of the tender dontime

When Dr Refalo asked Ms Fenech to pronounce théruof points that were
awarded to South West Regional Assessment CentV&£&C), Dr Scerri intervened
by stating that the purpose of these proceedingsnwato discuss the merits and
demerits of the other companies but to establish 3R Consulting Ltd did not
obtain enough points to qualify. However, Dr Refalsisted that they wanted to
know how SWRAC were awarded a higher score, aligthat this company had

never worked in this field and that the basis omctvithe points were awarded was, as
a consequence, flawed. Dr Scerri pointed outttietriteria on which the points

were based were established beforehand and theiecowould have been justified

if the evaluation committee would have used difféiiteria for each tender.

After the PCAB ruling that, for the sake of transp®y, in this particular instance, it
was giving its consent to the appellant’s requdstFenech confirmed that SWRAC
obtained 79 points which was higher than thoseioétsby SLR Consulting Ltd,
namely, 60.62 points. The reason given was thaicttmpany had a very good
timetable, it presented a clear and detailed iapdtoutput table and their experts had
extensive experience.

When asked to comment on SWRA®ack record Ms Fenech said that the
company was involved in waste management operatigmBefalo said that the same
Company website indicated that they were mainlyived in training.

The witness also testified that SLR Consulting Wwiete awarded an average of 12.66
points onrationale while SWRAC were given 16 points. It was stateat the
difference was mainly due to operational management

Page 3 of 9



On the issue o#xpertiseSLR Consulting Ltd and SWRAC were awarded 27.96 an
37 points respectively for Key Experts. Ms Feneald shat, although the application
of the latter did not include the participationl@tal professional skills, in their
evaluation they took into consideration the faet tine Engineer Ms Toft Helen had
previous experience in Malta (liaison with Malt&severnment officials to share
experiences on waste legislation and on the pramati Maltese Institutions).

Dr Refalo intervened in order to remind this Botrat that the terms of reference
specified thatThe Consultant should pay attention to the neeensure the active
participation of local professional skills whereaakable, and a suitable mix of
international and local staff in the project teains

In so far as Danwaste Consult A/S is concernedi&fech declared that although
these did not have any local expertise, yet thggegence was very extensive in what
was demanded in the tender offer, that is, oparatimanagement experience in
waste management, civic amenity sites and brirgit@s. She confirmed that they
had considered the engineer’s experience, namel@Isli/ennicke Christiansen, in
this region when compared to Malta , that is, Itdlyrkey, Crete, Spain and Gibraltar.

At this stage the PCAB intervened to point out thatfar asSpecific professional
experiencewas concerned, the tender document specified that

‘Direct experience in the design and carrying ofitraining modules, in order to,
provide the necessary competence in the area dbvma@nagement is an essential
prerequisite. Furthermore, knowledge in the oviem@nagement of waste, the
material flow associated with it particularly theltection of statistical information to
record appropriately these flows will be considesgdasset. Additionally, direct
experience in the management projects similar idahd in stakeholder
communication directly involved in the project viié considered an asset.’

Mr Andrew Street, Director, SLR Consulting Ltd, koihne stand and was cross-
examined by Dr Refalo,

The same witness commenced his testimony by pmyigeneral background
information on the Company. He said that SLR CtimgulLtd was a leading waste
management consultancy company in the UK, emplogtytechnical staff
members, mostly employed in waste management depaigects. Furthermore,
according to the same witness, the Company ismigtiovolved in providing
consultancy services in the UK but also in advisame of the major international
waste contractors in Europe. Also, they had beealved in providing consultancy
services on a continuous basis over the past 18 yeaarious clients in Malta,
including the Government of Malta.

SLR Consulting Ltd are not only involved in lantil Mr Street drew the attention of
those present that as stated on page 3 of theletelocument they included a range
of waste management services offered by the Comyaich covered all aspects of
waste management.

Mr Street referred to the issue of key expertssaid that Engineer Jamieson Diarmid
was erroneously described as having only two yegpsrience, but this only referred
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to his experience gained with SLR Consulting Lidthe CVs they specified his
overseas exposure and that between 1997 and 2002shengaged with Enviros
Consulting as a Project Manager/Director of wasé@agement projects. As a matter
of fact, Eng. Diarmid was recognized as one ofi¢heing experts in this sector. The
second expert was Mr John Harris, a previous Doregith Shanks Waste Services
Ltd which was one of the leading waste managenanpanies in UK, had over 20
years experience in waste management. Also, ha&linely involved in directing the
management of all operations in Scotland including: amenity sites and waste
collecting schemes.

In view of the above Mr Street stated that he waprgsed with the points awarded to
these experts.

He declared that AIS Environmental Ltd was thetalarepresentative with whom
they had a close working relationship. Mr Streeteatithat he was of the opinion that
international and local experience was essentiehsuring a balanced approach so
much so that during these last ten years they badlaped a considerable amount of
local experience.

The same witness proceeded by saying that undépB86&; ‘Organization and
MethodologySLR Consulting Ltd identified the precise requirents and the key
issues that needed to be addressed as set ouhexAhof the tender document.

The first issue addressed under Rationale Waslérstanding of the Contract and
Terms of Referentwherein the Company gave a clear statement of wha

required. SLR Consulting Ltd continued by specifythe four key issues that needed
to be addressed in accordance with the terms eferete, namely (i) civic amenity
sites, (ii) bring-in sites, (iii) a separate cotiea scheme and (iv) a communications
campaign. As regards the second part they detittihwe Key Issues Related to
Achieving Objectives Also, in accordance with the requirements & tbrms of
reference, they highlighted the assumptions thatdegen made and the risks
involved. Mr Street declared that local councikrevgoing to play a key role in the
stake-holding management process. Finally, theess stated that SLR Consulting
Ltd set out the strategy wherein they outlinedapproach that they were going to
take in order to meet the six tasks mentionedeir thffer. These were supported by a
timetable.

In the circumstances, Mr Street contended that tlaelyprovided all information as
set out in the terms of reference and, contrakyhat was stated by the previous
witness, everything was very clear and nothing eaagusing.

SLR Consulting Ltd’s Director alleged that SWRACsa®t a company but an
advisory body which was not involved in consultaacyl training or indeed had any
operational experience whatsoever. With regard $d-Hdlen Toft, Mr Street said that
she had very limited working experience in Malta daring these last years she was
not involved in any operational or consultancy wrelated to waste management.

With regards to South Herts Waste Management Itotheer tenderer, the witness

claimed that it was a very small waste managemanpany that operated civic
amenity sites.
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As far as Danwaste Consult A/S was concerned, keStlaimed that his
understanding was that it was a small group ofgesibnals, who were associated
with the city of Copenhagen’s Waste Management &ijmer.

Mr Street explained that in SLR Consulting Ltd’eposal, it wasihter alia’ pointed
out that'there is a need to ensure that the equipment amchmery procured

through this contract is appropriate and fit foreturpose. The specifications of
equipment and machinery will need to take accot@itheproposed size and layout of
proposed civic amenity facilities and also will dee take account of local (Maltese)
conditions’. He declared that they would be able to bring theegence gained by
their expertise in all types of locations and agpkir proposal according to the local
situation.

The same witness contended that, taking into a¢c®uR Consulting Ltd’s track
record and the fact that it was one of the largeste consultancy company in
Europe with extensive experience in Malta, the Camypxshould have scored more
than the 79 points obtained by SWRAC.

Mr Street concluded his testimony by stating tbate the assumption of those
reviewing this tender was wrong then the whole gssovas flawed.

On cross-examination by Dr Scerri, Dr Ing Chrisr@aa, a Member of the Evaluation
Committee, testified that, although he did not tita¢ tender document himself, he
had reviewed the documentation prior to its puliiice One of his responsibilities
was that of paying personal visits to a numberldfmfiember states to see how such
facilities operated and to establish the levelqfegtise that was required. He said that
none of the people who were managing the facilitiddalta had ever seen a civic
amenity in operation. Dr Ciantar explained thaewithey toured a number of EU
member states, they were impressed by the levab@fational efficiency of such

civic amenity sites, as well as the way they wergighed, managed and operated.

During cross-examination by Dr Refalo, Dr Ciantanfirmed that the terms of
reference were drafted in such a way to ensurehlegtwould acquire the services
and expertise and be well equipped as other mestéikers, such as Scandinavia. At
this stage, Dr Refalo intervened by stating thateaimey had something specific or,
precisely, Scandinavia in mind, they should hdeged this in the tender’s terms of
reference. Dr Ciantar replied that under EU fugdimey could not be exclusive and
this tender had to satisfy the criteria of EU precnent. He insisted that everybody
had the opportunity to submit a tender accordinpéoterms of reference. Each
proposal received was evaluated according to ttabkshed criteria and was assessed
and marked individually. Then they worked the ageracore of the three evaluators
as shown in the report.

In reply to the PCAB’s questions, Dr Ciantar deeththat Danwaste Consult A/S had
never been consulted and that no member of thaugtirah Committee had in fact
visited Denmark in connection with these civic aities. Dr Ciantar testified that
they only received pre-accession technical assistdiom the local authority of
Copenhagen. At this point, Dr Refalo quoting frb@nwaste’s web-page, said that it
was an independent limited company founded in 4#1 the purpose of providing
consultancy services within solid waste managemwghtthe waste management
system of the city of Copenhagen as the point padare. He recapitulated that they
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had received technical assistance from the loaahcibof Copenhagen and awarded
this tender to a company that worked closely whtlIbcal council of Copenhagen on
a tender that was designed specifically for a Scavthn country. Dr Ciantar
declared that they were not influenced by this nexl expert who was not a member
of the evaluation board. Danwaste Consult A/S weasen because they had
satisfied all the tender’s criteria and terms dérence.

As regards local expertise, Dr Ciantar testifieat tihis was not an exclusive
requirement. He claimed that there was no one ilidweho was an expert in civic
amenity sites.

Mr Jens Kallesoe, a partner of Danwaste Consult @é8lared that he had no
particular experience in so far as Malta is conedrand that he had never been
contacted by any local council in Denmark or ang 6om Malta with regard to this
tender. With regard to the organisation’s capaédjtMr Kallesoe stated that they had
four senior consultants and that they would drapeetise from the city of
Copenhagen to implement this project. The sameest testified that it was
important to note that it was stated that the systdich had been adopted in
Denmark was a point of departure because, theyitdolkaccount the local situation
of that particular country before embarking on stesn and adopting it according to
the local circumstances.

In his concluding remarks, Dr Refalo said that frimg Ciantar’s testimony, it was
clear that there was a certain bias towards thaddtavian system. As a matter of
fact Ing Ciantar even went as far as to claim tleatexample, the British standard left
very much to be desired. Dr Refalo questioned kdrat was correct to award a
tender under these circumstances. He argued tthial mot make sense to transpose a
Scandinavian system to a Maltese system becausediiglity of the people in Malta
was not the same as that of Denmark. He contetdé@ny system that would be
adopted would have to depend on the collaborati@il stakeholders. Furthermore,
the appellants’ legal representative reiteratethibd WasteServ Malta Ltd desired a
particular system they should have indicated thihe tender document and not
during the adjudication process.

Dr Refalo insisted that the decision taken wasamobbjective one because, if one
were to analyse SLR Consulting Ltd’s proposal,dbepany’s track record and
expertise, the score given was not justified. Famrtiore, he pointed out that his
clients had complied in all aspects of the tendextgiirements. Dr Refalo said that
consideration should also have been given to #teecfithe companies because SLR
Consulting Ltd was a company that employed overt26Bnical staff and had all the
necessary resources whilst Danwaste Consult A/Sogexbonly four people and it
needed to borrow the resources of other companies.

On his part, Dr Scerri wanted to conclude by stativat it was very unjust that the
appellants made certain allegations without sulistiimg them. He insisted that in
spite of the fact that SLR Consulting Ltd had sderelers with WasteServ Malta Ltd,
they should not pretend to have some kind of molyopo

Dr Scerri said that when WasteServ Malta Ltd dchftee tender document, the only
thing they had in mind was trying to find the bagailable option in Europe which it
wanted to adopt for Malta.
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Dr Scerri said that, if something was wrong in pinecess, the EU would have
stopped the tendering process and would have a&kasteServ Malta Ltd to reissue
the tender. On listening to this, Dr Refalo intared and replied that had Ing Ciantar
given such evidence in front of the EU Commissl@had no doubt whatsoever that
the same Commission would have not accepted suatdaw

Dr Scerri proceeded by pointing out that the tendss judged and decided upon
according to the terms of reference. He contendadwasteServ Malta Ltd had
every right to define the system which best suladta’s needs and to choose
according to the criteria which were issued with tiénder. He concluded by stating
that the Evaluation Board took into consideratigargthing that was presented to it
with the offers and that the PCAB had to rely oa tifxchnical experts’ decisions.

At this stage, the public hearing was concludedtaed®CAB proceeded with its
deliberations before reaching its decision.

The Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 28 September, 2005, and also through their verbahissions
presented during the public hearing held on thé&l@vember, 2005, had
objected to the decision taken by the General @otgrCommittee
communicated to them in terms of the letter d@@dAugust, 2005,
informing them that the tender submitted by thens wat successful since
their tender.....did not obtain the necessary minimum requiretieé 80
points as indicated in the published tender documader Annex VI
(Evaluation Grid)”

* having established that appellants’ ‘failure’ whs tesult of their overall
(final) score awarded through the ‘Evaluation @htacal offers’ conducted in
terms of Clause 12.1 of the tender documents audraflected in the
evaluation grid established by Annex VI of the daiader documents;

* having heard and examined appellants’ argumentsSitlR Consulting Ltd,
both in terms of its track record in the UK andbals Malta, as well as its
“wealth of experience across all aspects of theuresgl study”(as referred to
in The Reasoned Letter of Objeciipriully met all expectations specified in
the ‘Terms of reference’ listed in the tender dueats and, consequently,
failed to understana/hy their tender was technically disqualified frdimal
consideration, having obtained a score (60.62ppuwhich was lower than
the established minimum requirement (80 points);

* having, for the purpose of establishing whetherdthaluation (adjudication)
exercise was conducted under conditions which gieea an acceptable level
of fair play and impatrtiality, heard the eviderut#tained under oath from the
technical evaluators, including the declaratiomsiento the effect that, in the
preparation of the tender documents, the Scan@inawodels represented
priori the preferred solutions whilst, in contrast, the $ystems were
considered to be by far inferior;
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having also noted that, in two particular assessmeeas, namely, (a) the
evaluation of the competence of the proposed Wdateagement Operational
Expert (Key expert 2) and (b) the evaluation ofpphesentation made
regarding local experience requirements, sampjatidoBoard for the
purpose of checking whether the respective inftionasubmitted by the
appellants had in fact been correctly interpretieel evaluators had clearly
failed to interpret correctly the proposals subedtand, consequently,
evaluated wrongly the respective proposals;

having also observed that there was only one tenteh surpassed the
‘minimum requirement of 80 pointsiamely the Danish (Scandinavian) firm
Danwaste Consult A/S which was awarded the contfhet next closest
tender from a UK bidder was awarded just one desg than the minimum
required (79 points), thereby resulting in its digkfication;

reached the following conclusions:

1.

The decision to award only failing points to thg@ealants was essentially
based on an evaluation process and procedure Whghesulted to the
Board to be lacking in the proper and valid intetation of the
information supplied;

The contracting authority’s expectations from peagjve bidders, from
the early preparation of the tender documents, akeady biased in
favour of a particular model applied in a particigaographical region
leading to thele factoexclusion of other solutions;

If the contracting authority had required a patacunodel, such as the
Scandinavian model, the specifications in the teddeument should
have reflected this ‘a priori’;

In view of these findings, the Board seriously diges the validity and
also the result of the adjudication exercise acdmenends that the tender
be re-issued with such terms of reference as wensddire that all potential
bidders are treated equally and transparently;

In consequence to 1, 2 and 3, appellants’ obje¢tidhe decision reached
by the General Contracts Committee to award théradnto the Danish
firm Danwaste Consult A/S., is upheld by this Board

The Board also decided that the appellants shaul@éfoinded in full the deposit paid
in conjunction with this appeal.

Alfred R. Triganza Anthony Pavia Maurice Caruama

Chairman Member Member

22 November, 2005
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