PUBLIC CONTRACTS APPEALS BOARD
Case No. 48

RE: CT 2607/2004, Advert No 303/2005, FTSC 1240
Tender for Tools and Equipment: General Tools and uipment for Technology
Workshops in various Government Schools

This call for tenders, published in the Governntgarette on the 02.11.2004, was
issued by the Contracts Department following a esgitransmitted to the latter by the
Foundation for Tomorrow’s Schools (FTS).

The closing date for this call for offers was 2120104.

The Foundation for Tomorrow Schools (FTS) appoirsedevaluation Board
consisting of Messrs.

* Charles Spiteri  (Education Officer Design & Teclog)
* Andrew Ellul (Senior Architect FTS)
* Tano Zammit (Senior Architect FTS)

to anlayse a total of six (6) offers submitted Kffedent tenderers.
The global estimated value of the contract in qaasvas Lm 54,225.

Following final recommendations, dated 22.06.200&¢de by the Evaluation Board
relating to the tender in question, the Contradms@ittee did not award Messrs
MCE Ltd Item Nos 3, 34, 37, 39, 40, 44, 45, 54a64d 79. As a consequence, the
said Company filed an objection on 09.08.2005.

The Public Contracts Appeals Board (PCAB) madefudro Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr. Edwin Mascrespectively acting as
members, convened a public hearing on 05.10.208&b6wniss this objection.

Present for the hearings were:

MCE Ltd
Mr Ivor Puglisevich — Sales & Contracts Manager
Mr Stefan Casha

Foundation for Tomorrow’s Schools
Mr Chris Pullicino — Financial Controller
Eng Chris Attard Montalto — Technical Consultgktitness)

Adjudication Board
Mr Charles Spiteri — Education Officer Design &cheology
Mr Tano Zammit (A & C.E.)
Mr Andrew Ellul (A & C.E.)
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Following the Chairman’s brief introduction, MCEd$ representative, Mr Ivor
Puglisevich commenced his intervention by brietbtiag the main reasons behind
his Company’s decision to file an objection.

He claimed that they were contesting the Genepaki@cts Committee’s decision not
to award Item Nos. 3 (Air Compressor Unit), 34 (&t& Dies), 37 (Taps and

Wrench - Metric), 39 (Sash Clamps — 450mm), 40l{S2amps — 900mm), 44 (G-
Cramps — 4”), 45 (G-Cramps — 6”), 54 (300mm [124isless Steel Scaled Ruler), 64
(Scissors) and 79 (Watch Maker Screw Driver) beeawstheir opinion, their offer
was technically valid and was compliant with theder specifications.

MCE Ltd’s representative showed his concern abdwaifdct that if a fresh call were
to be issued, their company would be put in a gilesstdvantage because their prices
had already been made public. Furthermore, heedrthat, if these were to be
broken down in smaller values, such calls wouldfalbtunder the jurisdiction of the
Contracts Committee because then they could bdasec through a Departmental
Call for tenders, a call for quotations or everdingct order.

The appellant requested the PCAB to review thesttatiand to allow the purchasing
process to continue under this call for tenders.

The first witness to take the stand was Eng Chtiard Montalto, who was FTS’s
Technical Consultant who also drew the technicatsggations and evaluated the
tenderers’ proposals.

Referring to his technical report dated 3 Febrzf195, Eng Attard Montalto testified
that MCE Ltd submitted only the technical litera&um respect of ltems 3, 34 and 37.
He said that none was supplied for Item Nos 3944045, 54, 64 and 79.

Mr Puglisevich intervened to confirm that they satbmitted only a description of
the latter five items. However, he declared thaythad supplied the technical
literature pertaining to Items 39 and 40. Thusinodal the appellant, he failed to
understand how such literature could have beenlatieg. When MCE Ltd’s
representatives were asked to explain the methbdwfthey submitted their tender,
Mr Stefan Casha, also representing MCE Ltd, satlttiey attached a copy of the
product with their tender document and highligheedh Item number for which
technical literature was supplied. At this pothe PCAB requested MCE Ltd’s
original tender document for verification. Howevalthough according to FTS’s
Evaluation Committee such document was supposbkd & the Department of
Contracts, it was not found. The PCAB decidedrazeed with the hearing
notwithstanding this mishap.

Eng Attard Montalto said that Item No 3 was acclletéor him because the air
compressor unit offered by MCE Ltd gave a maximiowfof 320 litres per minute
and reached pressures of 9 bar while the tendeifigagions indicated 500 litres and
10 bar respectively. He contended that these vammtvere considered reasonable. It
was explained that although an acceptable variasorlly was +/- 10%, MCE Ltd’s
air compressor was recommended for acceptance $eoathis case, this was the
only unit which was nearest to the tender spediboa. Arch Tano Zammit
explained that they did not uphold the consultargtmmendation because (a) none
of the models offered was according to the speatihos and (b) they did not meet
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their requirements. At this point, Eng Attard Malto admitted that, in the
prevailing circumstances, he had to agree withathedication board’s
recommendation not to accept MCE Ltd’s offer.

With regard to Items 34 and 37 respectively, FIc®ssultant said that these items
were not acceptable because he was not certaimerhtéese were according to
specifications or not. Also, he pointed out thaisequently, when the adjudication
board requested MCE Ltd to submit a sample theieofis established that such
items were not compliant with the tender’s speatitins. Referring to the same
subject matter, Arch Zammit clarified that theseeweot accepted because two of the
sizes indicated in the specifications were missiihen Mr Casha intervened to state
that the sizes in the tender documents were niotlatd, his attention was drawn to
the fact that, if this was the case, they shoulehraferred the matter to the
Department of Contacts before the closing datb@ténder so that necessary action
could be taken to notify all potential bidders adwagly. Yet, FTS’s representative
declared that these sizes were available.

Arch Zammit declared that Items 44 and 45 shoule eeen awarded to MCE Ltd
because Items 44 (G-Cramp — 4”) and 45 (G-Cranipwére combined as one set in
their offer. He explained that in their report @b®2 June 2005 they indicated Item 44
as one of the items recommended for award to MG@Eahd, through an oversight,
they included Item 45 with the items not recommehide award. Mr Zammit said
that although MCE Ltd did not submit the technidgakature of these items, these
were considered acceptable because the bidder tebrfie name of the
manufacturer and the model number, and also bethegeavere familiar with these
items. Mr Puglisevich pointed out that in thoases where no literature was
submitted, apart from supplying the descriptiorrébé they also indicated the model
number and the supplier of the items concernedweder, Mr Zammit explained that
in this particular case they were familiar with lsutems (G-Cramps).

With regards to Items 39 and 40, Mr Zammit said thapite of the fact that the
appellant submitted samples and technical liteeatilne items offered were still not
found to be according to specifications. Hower Casha remarked that they only
submitted the technical literature because thgipkers did not provide them with
samples of these models on time. He declaredtbainly samples submitted were
in respect of Items 32 and 78.

At this point, the Evaluation Committee acknowledigigat the phras&amples and
technical literature submitted by Tenderers Noan8 6’in their report was wrongly
worded. Also, it was declared that these itemsewet accepted because according
to the technical literature submitted the itemsensot according to specifications.

At this stage, the public hearing was concludedtard®CAB proceeded with its
deliberations before reaching its decision.
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This Board,

. having examined the reasons given by the Genenrar&ts Committee for
disqualifying Appellants’ offer;

. having considered the objections put forward irtingi by Appellants, in
terms of their motivated letter of objection ahe® August, 2005;

. having heard the reasons given by Appellants duhagublic hearing held off'5
October, 2005 for objecting against the Contragcfiathority’s recommendation that
Appellants’ bid should be disregarded;

. having perused the Evaluation Board's reports dafeday and 2% June,
2005 respectively, which were substantiated byEveduation Board'’s verbal
interventions during the public hearing held 8r&tober, 2005;

reached the following conclusions:-

1. Items 44 and 45 are to be awarded to MCE Ltd bechess 44 (G-Cramp — 4”) and
45 (G-Cramp - 6”) were combined as one set in thiéar, as confirmed by Arch
Zammit who, during the hearing had testified anchitéd that the Appellants had
been erroneously not awarded the tender in scsfirese particular items are
concerned;

2. Tender specifications required supporting docunimao accompany offers and, in
its opinion, a description, irrespective of thedkwsf detail entered into, is hot what is
meant in similar circumstances if such detailsranteprovided within the context of
official printed material originating from manufacér or service provider. As a
consequence, it is not deemed reasonable to plecaltrepresentatives to provide
subjective details in lieu of formal details emamgfrom source;

3. Allitems, except for ltems 44 and 45 (refer to above) were either not
accompanied by pertinent supporting explanatorfjdisa(as confirmed by
Appellants themselves during the hearing) or aleh $eaflets, albeit thought by
Appellants to have been submitted were not foundiiew of the fact that this Board
had no reason to believe otherwise, consideringttigainter-departmental
forwarding of documentation took place in a normahner, deems that for all
intents and purposes such documentation was notitatd and, hence, not in line
with tender specifications.

In consequence, this Board has decided to rejecpbpeal, except for issues relating
to Items 44 and 45 where it finds in favour of Aljbgeats.

In view of this, the PCAB recommends that 10% efdeposit made by Appellants in
connection with their appeal be refunded

Alfred R. Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

Date: 24 October 2005
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