PUBLIC CONTRACTS APPEALS BOARD
Case 46

CT 2616/2004 :Tender for the reconstruction and upgding of San Lawrenz to
Rabat, Part of Arterial Route 1. Rabat Gozo

This call for offers, which was published in thelddae Government Gazette and the
EU Official Journal on the 28.01.2005, was issugdhle Contracts Department
following a formal request received from the ADTwibrita’ Dwar it-Trasport ta’
Malta) through the Ministry for Gozo.

The estimated works covered by this tender wilkbdinanced by the EU under the
European Regional Development Fund with a budgeto®,000,000.

The closing date of this tender was 10 March 2005.

In total, three (3) offers were submitted by terdgion closing date for submission of
offers.

A formal objection was filed bsanado & Associates Advocatesn behalf of
Polidano Group and Gatt Tarmac Ltd on 14 July 2005, following a formal
notification received from the Director General @ants in a letter dated

8 July 2005 in which they were informed that thiemder was not among the selected
ones due to the fact thaté offer was not in compliance with the Tenderdiers

since the identity of the tenderer submitting teder is obscure because whilst the
tender guarantee identified M/S Gatt Developmentited for Gatt Tarmac as the
tenderer, the Tender Form did not identify the naxinene tenderet

The Public Contracts Appeals Board (PCAB) madefudro Alfred Triganza
(Chairman), Mr Anthony Pavia (Member), and Mr EdwWnscat (Member),
convened three public hearings on 24.08.2005, 22008 and 20.09.2005 to discuss
this objection.

Also present for the hearing were:

Polidano Group and Gatt Tarmac Ltd

Dr Stefan L. Frendo Legal Representative
Dr Antoine Cremona Legal Representative
Dr Noel Camilleri Legal Representative

MAC Joint Venture — made up of the following partrers Roads
Construction Co Ltd (Leader), Bonnici Group Ltd and Zrar Ltd, C & F
Building Contractors Ltd and Schembri Infrastructu res Ltd.

Dr Adrian Delia Legal Representative
Dr Mario Demarco Legal Representative
Dr Kenneth Grima Legal Representative
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Ministry for Gozo
Mr Joseph Portelli
Dr Carmelo Galea

Witnesses
Arch. Ivana Farrugia
Mr Saviour Tabone
Arch. Angelo Vassallo
Arch. David Portelli
Arch. Mario Ellul
Mr Bastian Debono
Mr Melvin Cachia
Mr Jack Theuma
Mr Edwin Zarb
Mr Mario Gatt
Mr Charlo Farrugia
Mr Paul Caruana

Dr Michael Borg Costanzi

Dr Joanna Drake

Public Official
Legal Representative

Chairperson
Committee Secretary
Committee Member
Committee Member
Committee Member
Member General Gaois Committee
Department of Caats
Bank Manager B@Wtoria Gozo
Director Gene@dntracts
Gatt Tarmac Ltd
Polidano Bros Ltd
Quantity Suruepesign and Technical Resources
Head, Legal Office BOV
Expert on EU Law
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Following a general introduction by the Chairma@AB, relating to the objection
raised in this particular case, one of the apptdidegal representatives, Dr Stefan
Frendo, remarked that they did not know yet whoatfer parties were, whether their
‘motivated’ letter of objection was notified to seone else and whether any reply
was submitted by interested parties. He also camgdaabout the fact that when they
asked for a copy of the ‘motivated letter of regdlied by all interested parties, the
Department of Contracts informed them that theyidcoot accede to their request.

At this stage, the PCAB argued in favour of appafiarequest for such
documentation to be made available and ruled tha¢leants should be given access
to a copy of such correspondence.

Dr Carmelo Galea, legal council to the Evaluatiannittee appointed by the
Ministry for Gozo, concurred that it was imperatteeestablish who the interested
parties were, and proceeded by presenting a cobig alients’ reply.

Dr Adrian Delia, one of Mac Joint Venture’s legapresentatives, explained that they
had seen the appellants’ objection on the DepattofeDontracts’ Notice Board.
However, he declared that they found no objectiotheir ‘motivated letter of reply’
being forwarded to the rest of the interested esytagreeing that everyone is
rightfully entitled to prepare oneself in the bpstsible manner, whether to defend or
to challenge any decision.

At this point the PCAB directed that all copiescofrespondence/submissions
regarding the appeal be distributed to the intetepairties concerned, including
Polidano Bros Ltd / Gatt Tarmac Ltd, Mac Joint Meetand the Ministry for Gozo.
The sitting was suspended and the lawyers wereradldifteen (15) minutes to read
and analyse the contents thereof. In view of #u that it was established that the
said parties needed more time to examine thorougklglocumentation given,
possibly necessitating some kind of reply in regdrd PCAB suggested that the
hearing be postponed to the following week, prégite Monday, 29 August 2005 at
13.00 hours.

Then, Mr Melvin Cachia, representing the Departneér@ontracts, was called to the
witness stand. He testified that the correspoceléad not been passed on to the
complainants following legal advice received frdm Attorney General’s Office. He
explained that the procedure regarding the Threkd®g Tender Offer was regulated
by Part XII of the Public Contracts Regulation 2@0&gal Notice 177/2005) while
the procedure of appeals following the decisioatiet) to the award of contract was
regulated by Part Xlll of the same regulations. dd&l that the tender in question was
under Three Package Tender Offer and relative tbjewas not considered ‘normal’
but a ‘review’. The praxis followed to date in tedgpes of objections was that they
passed such correspondence only to the PCAB. Chiagman, PCAB, said that,
irrespective of whether it was a review or not, Beard was of the opinion that the
appellant and all interested parties had a fundéaheaght to have access to all
correspondence related to notice/ motivated letieabjection and replies thereto.
However, he made it clear that although the PCAfBags insisted on the
transparency of the appeals’ procedures it didaletate ‘fishing expeditions’.
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After the meeting was suspended again, the PCAfieththat it would not give a
preliminary ruling but a final decision on all thase. Also it was agreed to continue
with the proceedings.

Dr Noel Camilleri said that this tender was isste@rdhe reconstruction and
upgrading of the stretch of road leading from Sawienz to Rabat, Gozo. He said
that the three tenderers who submitted their ofiere accepted at the initial phase,
that is, at the opening of the Bid Bond (Enveloparid that at the second envelope
stage (relating to ‘Specifications’) one tenderaswaccepted and the other two were
rejected. Their clients decided to file an obg@etbecause they were of the opinion
that the manner in which they were rejected wasaotpliant with the regulations
and the spirit of the tender. In their letter bjextion they highlighted the points why
the PCAB should uphold the appeal. The fact thatippellant deposited Lm10,000
with the objection indicated they felt that the eglwas justified.

Dr Carmelo Galea, the Ministry for Gozo’s legal v, said that this was a ‘Three
Separate Package’ tender. He explained that wigeBvaluation Committee opened
the offers of the three competing tenderers, tbend that one of them, which
pertained to the appellant, did not have the naitieectenderer on it. In spite of this,
it was decided to accept this tendatira facie’. When they opened Envelope 1 of
Tender No 3 (appellant) they found that it contdiagdender guarantee issued by
Bank of Valletta to the order of Gatt Developmetd for Gatt Tarmac Ltd.

Although this guarantee did not follow the exactiat of the tender guarantee form
(page 59 of the ‘Tender Document’) it was againdkstto proceed with the opening
of Envelope 2 (relating to ‘Specificiations’) of A@er No 3. However, upon opening
this envelope, the ‘Tender Form’ contained thefailed to identify the ‘leader’ of

the tender. Nor was there any indication of trentdy of Partners 1, 2 and 3 of the
tender. Partner 4 was identified as ‘Messrs Pobddros. Ltd’. Gatt Developments
Ltd and Gatt Tarmac Ltd did not feature at all loe@ Tender Form, but they were
shown as subcontractors. At that point, this temaes not discarded but left pending
because the Evaluation Committee needed to seakddygice from the Attorney
General’s Office.

Ms Ivana Farrugia, Chairperson of the Evaluatiom@ttee, testified that the advice
sought from the Attorney General’s Office was sduggtause, after consulting the
Contracts Committee’s representative, the deciagoto whether to accept Tenderer
No 3’s offer or not was left at the discretion loé tEvaluation Committee.

Dr Delia said that the tender dossier provided oma&t of the tendering procedural
requirements was thathe Tender must comprise the following duly coneple
documents.He contended that according to the documents dtdamit was clear
that the Complainant failed to comply with the prdaral requirements stipulated in
the tender dossier. Furthermore, he pointed otthiegpower granted to the Director
of Contracts to seek clarifications was stricthpitied to points of a technical nature
and not to matters relating to the ‘Bid Bond’, itl&cation of the ‘Tenderer’, ‘Leader’
and ‘Subcontractor’, and similar matters.
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As regards the complainant’s allegation that the®or of Contracts’ rejection of
the tender submission wagaisuse of administration discretigrDr Delia argued
that the law itself specified that if a tender sigsion was found to have failed with
complying to the tendering procedural requiremé&htsremaining packages in his
tender offer are to be discarded unopehed

With regard to th®ank Guaranteghe said that clause 18.1 of Volume 1 of Section 1
of the ‘General Part’ of the tender dossier stifpdahat, The Tenderer must provide,
as part of his tender, a tender guarantetn’this case the tender guarantee was
provided by Gatt Tarmac Ltd who was a sub-contraatal not by the presumed
tenderer, namely Polidano Bros Ltd.

Dr Mario Demarco, another legal advisor represgntitac Joint Venture, said that
this was a question of documentary evidence. Heearthat it was useless to hear
the evidence of witnesses considering the factthetiocuments showed that the
tender guarantee was not issued by the tendeikindahe ‘Tender Form’, Polidano
Bros Ltd was indicated as Partner No 4 and no aaindicated as Partner No 1, 2
and 3 or the Leader. He said that the law stipdltte identification of the tenderer so
that it would be known who one is dealing with.D¥marco also argued that if the
tender guarantee was made on behalf of anothevptien the Department of
Contracts would not be able to call in the tendergntee should the latter deem
necessary to do so.

Dr Kenneth Grima, another lawyer forming part o tegal advisory team to Mac
Joint Venture, said that the Director of Contrdwd no discretion because “will” and
“must” could not be interpreted in a different wather than the scope they were
originally intended for and as included in the tenfbrms. He argued that if such
mistakes were to be tolerated and this appeal whasld, such decision would have a
repercussion on future cases.

Mr Jack Theuma, BOV Branch Manager (Victoria, Goao}aking the witness stand,
sought permission from the Bank’s client, namelyMéario Gatt, representing Gatt
Tarmac Limited to exempt him from his professiosedrecy. The latter consented to
request.

On cross-examination by Dr Stefan Frendo, one@gftpellants’ legal
representatives, Mr Theuma confirmed that the B&iéd a Bank Guarantee for Lm
25,000 in respect of Tender CT 2616/2004 for thesBroction and upgrading of San
Lawrenz to Rabat Road, Part of Arterial Route lh&#&0zo0 by the order of Gatt
Development Ltd for Gatt Tarmac Ltd in favour oéthirector of Contracts. He also
produced a copy of the Tender Guarantee No. G2408Z5

Mr Theuma testified that if the tenderer would failfulfil his obligations under the
tender conditions and the Director of Contractgi{ia instance known as the
‘beneficiary’) were to submit a claim accompanigtive original Bank Guarantee,
the BOV p.l.c. (the ‘guarantor’) would pédgo questions asked”.He said that it was
Mr Mario Gatt, Managing Director of Gatt Developréid (Parent Company) and
Gatt Tarmac Ltd (Subsidiary Company) who had retgaeBOV p.l.c. to issue the
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bank guarantee. He also confirmed that, indepdhdeiwho requested the issue of
the bank guarantee, it would be honoured by th&kBan

When the witness was asked by Dr Demarco to dealaether Polidano Bros Ltd
was indicated as the tenderer on the Bank Guarahieeeply given was in the
negative.

Then, the same lawyer mentioned the fact that,rdaapto the I paragraph of the
Bank Guarantee, the ‘Tenderer’ was Gatt DeveloprfeerGatt Tarmac Ltd. Also, he
pointed out that the conditions regarding the isdu@is guarantee were indicated in
the 2 paragraph which stated that:

‘At the request of the Tenderer, we, Bank of Viallptl.c., hereby guarantee to pay
you on demand a maximum sum of Twenty Five Thoudahdse Lire and 00 cents,
Lm25,000 in the event that the Tenderer withdras/tender before the expiry date or
in the event that the Tenderer fails to sign thetiaect and provide the Performance
Bond, if called upon to do so in accordance with tbnder conditions or in the event
that the Tenderer otherwise fails to fulfil its igaltions under the tender conditions.’

On a specific question by Dr Demarco, the witnesiomed that if someone were to
withdraw from the tender who was not Gatt Tarmat; tihe conditions in the bank
guarantee would not be applicable.

Then, Dr Stefan Frendo asked Mr Theuma to stateh&héhe guarantee for this
particular tender would be valid if Polidano Brasl I(the ‘tenderer’), being a business
partner with the company on whose behalf the Ban&ré@ntee was issued, were to
withdraw from the tendering process. Mr Theumdiedy stating that, in that
instance, the matter would be referred to the L&jate for advice.

In reply to Dr Delia’s question, Mr Theuma confirdhiéhat once in thBank
Guarantedt was indicated that Gatt Development Ltd fortGarmac Ltd was the
tenderer, then if this were to ultimately resulthe indicated tenderer not being the
the real tenderer, the guarantee would be considevalid.

Also, in his testimony, he said that if the namehaf tenderer was not mentioned
when they received a claim he would pay, butifas mentioned he would refer the
matter for legal advice to give a ruling whethemees in order to pay or not.

Mr Mario Gatt, shareholder of Gatt Tarmac Ltd, ifesd that in the said Company he
was the person responsible for the preparatiorsahahission of tenders. He said that
in Gozo there were only two contractors, namelyd3daonstruction and Gatt
Tarmac Ltd. They were interested in bidding fas tiender and since they required a
certain amount of turnover in cash they decidealsociate themselves with Polidano
Bros Ltd. Polidano Group were the main contractaiding 70% of the total
participating shares with Gatt Tarmac Ltd actingheessub-contractor agreeing to
hold the balance of the total financial and statuioterest.
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According to the same witness, the two Companss arbally agreed that the Bid
Bond be issued by Gatt Tarmac Ltd.

When cross-examined further on this particularesddr Gatt emphasised that there
was no written agreement because it was a questioonfidence between the
Companies concerned. He stated that he wasdgwllyre of the fact that if his partner
defaulted in any way the Company he representeddiose the money tied to the
bank guarantee.

Mr Gatt confirmed that he had requested BOV ptdgssue the Bank Guarantee for
this specific tender; the Bid Bond was valid ford#ys and the Director of Contracts
requested them to extend the Bank Gaurantee. Aéstestified that they had
assigned Architect Robert Sant and that he hadedorkth Mr Paul Caruana to
complete the tender.

Mr Gatt said they submitted their tender in thi@eghvelopes in accordance with the
established procedure. The envelopes were ruldrapsd with the words Polidano
Bros Ltd. He said that Mr Charlo Farrugia fromiBaho Bros Ltd and himself had
submitted the tender at the Department of Conttaefisre closing time. Prior to the
opening of the tenders by tB@aluatin Committeghey were asked whether there
were any representatives of the tenderers. Mr Baridentified himself as Polidano
Bros Ltd’s representative who was then asked to gigaper. He said that when they
opened the first envelope and saw that Polidans.Brol was not mentioned, he told
them that the Bid Bond was issued by his Compawcgtiee it was a sub-contractor.
At this stage, Mr Gatt said that tBwaluation / Contracts Committesgught advice in
regard from Mr Edwin Zarb (Director General, Conts, who told them to proceed
with the opening of the"® envelope. At that stage it was not indicateHito that
there were any problems with th& dand 2 envelope. However, when after around
two days he went to check the Notice Board at thet@acts Department, he
discovered that thEvaluation Committee/as going to seek legal advice on the Bid
Bond and to ask for clarification regarding PartNer4.

At this point he presented to those present a pbiotiee Summary of Tenders
Receivedvhich was published on the Contracts Departméxtsce Board.

According to the same witness, at the opening stageof theEvaluation Committee
members had mentioned to him that they needecetolsgal advice on issues
relating to the Bid Bond. Mr Gatt also recalledtthaepresentative of the General
Contracts Committee had told them that it was validwever, Mr Gatt insisted that
the issue of clarification was never mentionedito.hTo his amazement, Mr Gatt
emphasised, on 8 July 2005, Polidano Group andTaathac Ltd were officially
informed that their tender had been rejected.

Dr Galea drew the witness’ attention that accaydetheEvaluation Committés
minutes regarding the opening procedure of oftbesfirst problem arose because the
name of the tender box was unmarked bearing ndifdation of the tenderer who

had submitted the offer. At this point, when Mr Gaas specifically asked to state
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whether he was aware that there was a discussitimsomatter, the reply given was
in the negative.

Then, Dr Galea said that when the Evaluation / até Committee proceeded with
the opening of the respective tender guaranteesdgtfound that the tender guarantee
submitted by appellants did not follow the exachfat of the tender guarantee form
as stipulated on page 59 of the Tender Documehné Ministry for Gozo’s legal
representative contended that the fact that in &laadd Desira Advocates’ letter dated
22" March 2005 it was stated that there was no corifgipecause the form was
blank proved that at the opening of tiitehvelope the discussion was about this
issue. However, Mr Gatt declared that he was wat@ of any discussion regarding
the lack of conformity of their Bank Guarantee.

Dr Galea explained that at this point in time thaldation Committee did not know
that the tenderer was Polidano Bros. Ltd becausd@ ¢éimder Guarantee mentioned
only Messrs Gatt Development for Gatt Tarmac Litthon opening Envelope 2 more
serious discussion ensued because neither Gattdpevents Ltd nor Gatt Tarmac
Ltd featured on the Tender Forms but they were shasvsub-contractors.

Mr Gatt confirmed that he did not inform BOV p.ltbat he was a sub-contractor and
that in the Bank Guarantee he was indicated a$ehderer. He declared that for him
there was no difference between a contractor aubacontractor because he was part
of the tender. His attention was drawn to the flaat once he was responsible for
30% of the works his obligation was not equal &t tf the Tenderer.

At this stage, Dr Galea said that all tender doaumeere signed by the tenderer and
the sub-contractor.

When cross examined by Dr Delia it was establishatdMr Gatt was neither a
Director nor a Managing Director of Gatt Tarmac bta a shareholder. He said that
although Gatt Tarmac Ltd had been in operatiorbfgears, he had been involved in
the preparation of tenders for 30 years. He rdidrthat he did not make any
difference between a contractor and a sub-contracid, as far as he was concerned,
the most important thing was that the tendererindisated.

Dr Delia argued that once Gatt Tarmac Ltd paidLimel0,000, the appeal was
invalid because a sub-contractor was not allowexpfeeal.

On cross examination by Dr Demarco, Mr Gatt tesdiihat Gatt Tarmac Ltd was
tendering as sub-contractor for the first time trat they made a written arrangement
between them and Polidano Bros Ltd. He was foltbtmg Mr Charlo Farrugia who,

on being cross-examined by Dr Camilleri, testifiedt he was an employee of
Polidano Bros Ltd. He confirmed that he was thenBany’s representative in the
tender opening session and that he had signedatiex pvhere the representatives of
the tenderers were identified. He declared thhdast one rubber stamp of the
Polidano Bros Ltd was stamped on the white wrappagger of the tender box.
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Mr Farrugia said that when a problem arose reggrtiia Bid Bond which was not
issued by Polidano Bros Ltd but by Gatt Tarmac,Llitte Director of Contracts was
requested to come in the room in order to advisssure. According to Mr Farrugia,
the Director of Contracts said that the bank guaewas acceptable but left the
decision as to whether this should ultimately beepted entirely in the hands of the
Chairperson of the Evaluation Committee; on het, plae latter, decided to seek legal
advice on the matter.

In reply to Dr Gales’s questions, Mr Farrugia destbthat it was one of the
competitors who was in the public area who had tiesd why the Bid Bond was
issued by Gatt Tarmac Ltd and not by Polidano Ritds He could not recall that the
issue regarding the format of the Bid Bond (pageviss raised during the opening of
Envelope 1. His attention was drawn to the fact tihia matter was mentioned by Dr
Norval Desira in his letter dated 22 March 2005.

Mr Farrugia proceeded by confirming that after ¢dipening of Envelope No 2 there
was a discussion about the fact that the ‘Leadas mot identified.

In reply to Dr Delia’s questions, Mr Farrugia canfed that the rubber stamp was not
on the tender box and that the tenderer was PaiBaos Ltd. He declared that the
Bid Bond presented with the tender was on behaBatt Tarmac Ltd and that
Polidano Bros Ltd submitted the appeal.

On cross-examination by Dr Demarco, Mr Farrugiaficored that Polidano Bros Ltd
was the contractor and that the Bank Guaranteeatel Gatt Tarmac Ltd as the
Tenderer.

In his testimony, Mr Edwin Zarb, Director Generalrracts, was first cross-
examined by the PCAB. He testified that when he eadled to give his
interpretation about the format and wording ofténeder guarantee, he believed that
Government’s financial interests were safeguardsise it specified that shall

not be incumbent upon us to verify whether suchaddnwas justified."However, he
said that the Evaluation Committee decided to tegal advice regarding the validity
of the Guarantee. Also, he confirmed that the Etepent acknowledged the tenderer
and not the sub-contractor because the contraghlightions were between the
Department and the Tenderer. He explained thideirevent a sub-contractor
defaulted, it was the contractor who was respoashd not the sub-contractor. He
explained that, immaterial of the identity of thergon at whose request such a
guarantee was issued, the Bank would honour thacla

Then, Dr Frendo referred Mr Zarb to the advice gileg the Attorney General's
Office which indicated that according to Maltesenia person could stand as
guarantor for another person. However, it was siated that if the Evaluation
Committee was strict in its interpretation of tegulations and conditions of the
tender dossier it could reject the offer. He wkthe opinion that the advice given by
the Attorney General comforted his version becauasehere was it stated that he had
taken the wrong decision when he recommendedtiaender guarantee was
admissible.
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Dr Galea intervened and pointed out that the Banlréntee was submitted by the
order of Gatt Development Limited for Gatt Tarmdd Bnd that the latter was
identified as the Tenderer. He argued that if tired@or of Contracts were to claim
the Bank Guarantee on the request of the Tendedethe Bank paid the sum
claimed, Gatt Tarmac Ltd could take legal actioaiast Director of Contracts
because Gatt Tarmac Ltd was not the Tenderer Suib-@ontractor.

On his part, Dr Demarco made reference to pagd $8mder Document regarding
the Guarantee Form and Mr Zarb confirmed thatpalgih the Bank Guarantee did
not follow the exact format of the tender guararitem, it was acceptable. Dr
Demarco insisted that it was mandatory that theti@otor's name and address be
indicated in the Bank Guarantee. Mr Zarb confirrtteat Gatt Tarmac Ltd was not
the Tenderer. Initially th€ender Guarantee Formvas accepted because the
Guarantee wagayable on demandHowever, he agreed with the Evaluation
Committee’s decision to take legal advice on thele/ssue.

Mr Zarb confirmed Dr Frendo’s statement that theoAtey General’s decision had
comforted his position, mainly, that on the bagithat Bank Guarantee,
Government’s interest was safeguarded. Dr Demateovened by stating that the
issue was not whether Gatt Tarmac Ltd could asuesty for the tenderer or not but
whether it was according to the tender conditionsat. He quoted the' 3 and 4"
paragraph of page 2 of the Attorney General’s adgigen on 11 April 2005 wherein
the Attorney General put the responsibility on Bvaluation Committee to decide.
On the same subject matter Dr Grima said that vitvetawyer from the Attorney
General’s office quoted from the tender documentpalt emphasis on the words
“strictly in accordance tb At this stage Mr Zarb intervened and stated thhais
Department were to act extremely strict then onddceasily end up discarding all
tenders. Dr Galea rebutted claiming that in thsecane had to take notice of the
advice given by the Attorney General’s office whictier alia’ stated that “..Should
the board be of the opinion that the submitted duents are incomplete, obscure,
conditional, illegible, contain unrequested infortioa or other irregularities, then on
the basis of parag. 27.1, such tender may be megct

Mr Zarb concluded his testimony by insisting thathis particular instance he was of
the opinion that Government’s interest was safetpdirconfirming also that it was
the Contracts Department which requested Gatt Tatrthto extend the guarantee.

When cross-examined by Dr Frendo, Mr Paul Caru@uantity Surveyor with
Architect Robert Sant ddesign and Technical Resourcésstified that Mr Charles
Polidano had assigned him to fill in the tendessier He explained that when they
filled the information on the Tender Form, they watso filling in the Hal Far Tender
wherein Polidano Bros Ltd was Partner No 4 and mufately they copied and
pasted them from the documents thereof. He detthed Partner No 4 was included
only once in the tender document, that is, on figeHe said that the entire tender
was filled in with information about the tendeneamely, Polidano Bros Ltd. At this
point it was decided to adjourn the sitting for Mawy, 29 September 2005 because it
was felt necessary to verify withess’ testimonyhtie tender document.
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When the hearing reconvened on the agreed dat€hhieman informed those
present that the PCAB decided to summon Dr MicBaeyj Costanzi, Head of the
Bank of Valletta Legal Office as a witness in viefithe fact that in the previous
hearing a BOV Branch Manager had testified thahefe was a point of clarification,
the matter would be referred to the Legal Office.

Dr Borg Costanzi was first cross-examined by thé&BC He was given the copy of
the Bank Guarantee issued for this particular teadd was asked to explain how he
would interpret this document if this were refertechim by a Branch Manager. He
said that this was a bank guarantee in favour efDRirector of Contracts for Lm
25,000 in respect of Tender No CT 2616/2004. Is wesued by the order of Gatt
Tarmac Ltd as the tenderer. BOV guaranteed to Lpay25,000 in the event the
Tenderer withdrew its tender before the expiry adaten the event the Tenderer failed
to sign the contract. He said that the Directoné&al Contracts could claim the
guarantee at any time, provided that such request wmwade in writing and
accompanied by the original tender guarantee. Brk would not verify whether
such demand was justified or not, continued Dr BGaggtanzi. Although it was a
guarantee in favour of the Director General Comsgrathey would not be involved
between the Director General Contracts and the drend Also, the guarantee
specified that it expired on the "L @une 2005. Finally, BOV's Head, Legal Office,
said that if the guarantee were to be cancelledoolonger required, the document
would be returned to them. The guarantee was isisutvour of the Director of the
Contracts and it was not transferable or assignable

In reply to specific questions by Dr Delia, the vass asserted that the guarantee was
a ‘stand alone’ document; it was issued on theeasgaf their client and that it was
not important for the Bank to know who the tendemaas. Dr Borg Costanzi
confirmed that a bank guarantee was a tripartiteeagent. Also he explained that it
created a legal relationship between the benejidairector of Contracts) and the
bank (BOV) wherein the bank bound itself to pay theneficiary the amount
indicated in the guaranterd questions askéd He confirmed that a bank guarantee
also created a legal relationship between the @aef and the person on whose
order the guarantee was issued, but this was begfendjuarantee. He could not
exclude the possibility that Gatt Tarmac Ltd cosilek the Director General, Contracts
Department, for damages if the latter were to oplbn the bank guarantee in case
Polidano Bros Ltd failed to fulfil their obligatisnunder the tender conditions
considering the fact that Gatt Tarmac Ltd werethettenderers.

Finally, he was asked to state what would be thstipa if the Director General
(Contracts) were to mention specifically Polidarmo$8Ltd by name in his request. Dr
Borg Costanzi replied that he would ask him to reenthe name so that he would be
able to pay. On the other hand if the Director &ah(Contracts) would refuse to
remove that reference, he would have to interpledtiaer the claim remained within
the tender guarantee or not. In reply to a quegtat to him by a member of the
Board he stated that he could not rule out theipitisg that he might have to consult
with Gatt, his client.
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The next witness was Mr Caruana who, proceedingy whe testimony he had
commenced during the previous session, on crogsiegfion by Dr Frendo,
confirmed that he filled most of the voluminousheical offer under Section 4 of the
tender and that all information contained therafemred to Polidano Bros Ltd who
was the tenderer. The only part that Gatt Tarntdcwas mentioned was in Section
4.6.3 (Page 76

At this stage, Dr Galea intervened and referrednatiieess to the Tender Form (page
55) and to Point no 7 on page 62 which specifieat tBach partner in a joint
venture/consortium must fill in and submit everymfd He argued that if Polidano
Bros. was Partner No 4, it's representative shbale filled the form and that it was
mandatory to fill and submit such form for eachtié other partners. Dr Delia
interjected to point out that together with hisenlis he had failed to identify the
Leaderin the Tender Form submitted. Mr Caruana expthithat he had copied and
pasted the text from another tender document wihéreiidano Bros Ltd was ‘Partner
4’.  Furthermore, when asked by Dr Frendo whethewas a joint venture and
whether there were any other partners, the repigrgivas in the negative.

On cross-examination by Dr Frendo, Arch Ivana FgiemuChairperson Evaluation
Committee, said that she was employed at the Mynfst Gozo. She declared that
the Chairperson and the members of the Evaluatmnrfittee were appointed by the
EU Directorate at the Ministry for Gozo and tha hepartment of Contract was the
contracting authority. The witness proceeded biyrgjdhat the said members sent the
Curriculum Vitae for approval by the DepartmeniGantracts and they subsequently
signed a declaration stating their independencdrapdrtiality. She testified that this
was the first time that she had chaired an Evalnaflommittee for a Department of
Contracts’ tender. Previously she had been apgmbizis a member for the evaluation
of Departmental tenders within the Ministry for @oz

Ms Farrugia explained that on the date of the opesission at the Department of
Contracts there were three packages and the Exalu@bmmittee numbered each
package. Two of the tenders had the name of tigeter printed on the box and the
third one was not identifiable. She declared thgither the box nor the wrapping
paper was rubber stamped with the name of the tendeAfter they consulted a

member of the General Contracts Committee, theuati@n Committee agreed not to
consider this as a valid reason to reject the teadd so they decided to open it and
they assigned it number ‘3’ for identification poges. Architect Farrugia confirmed
that the Committee members did not take any minatébe session relating to the
tender opening procedures.

The Chairperson of the Evaluation Committee saat the tenderers’ or partners’
representatives present for the opening sessior Werhitect Rueben Aquilina for
MAC, Charlo Farrugia for Polidano Bros Ltd and Atebt Sandra Vassallo for
Asfaltar Ltd and Tal-General.

She said that when they opened Envelope No 1 ofldren No 3, they noticed that

the bank guarantee referred to tenderer Gatt Tatitthand that the wording was not
exactly like that of the Tender Guarantee Formha tender dossier (page 59).
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However, it was considered as valid because b@ma#mes of tenderer and the bank
were identified. At that stage they believed thattGarmac Ltd was the tenderer. So
they decided to proceed with the opening of Enwelddo 2 (‘Technical
Specifications’) of Tenderer No 3. Upon openingstbnvelope, it resulted that the
Tender Form document did not identify the ‘Leadmrt that Partner 4 was identified
as Polidano Bros Ltd. Apart from this, Gatt Tarmad were identified as sub-
contractors in Form 4.6.3. They decided to segjalladvice from the Attorney
General's Office because they had problems regauttie identity of the tenderer, the
validity of the tender guarantee and admissibityhe tender.Ms Farrugia claimed
that Attorney General’s advice was not clear bterided to be in favour of rejection.
The Chairperson declared that the Evaluation Boaemnbers were unanimous in
their decision.

When asked to state which criterion of adjudicatieould be adopted, that is, the
‘most economic advantageous tender’ (MEAT) or lawegce offer, which were the
only two criterion mentioned in the EU Directive sNFarrugia replied by stating that
they did not know the price yet because at thagestenvelope No 3 (Price) had not
yet been opened. When Dr Frendo referred the wstrte clause 31.1 which
stipulated thatThe tender will be awarded to the compliant biddéth the lowest
price’, she said that the award would be based not sofelye price because at that
stage the tenderers would have already been faubd tompliant with the technical
specifications. Dr Antoine Cremona, another legalvisor to the appellant,
intervened and alleged that apparently the Chagueof the Evaluation Committee
was not conscious that she had selected the wirtegan (MEAT).

During cross-examination Ms Farrugia also testifiedt the Evaluation Committee
did not seek clarifications from Polidano Bros Lit@cause they were not of a
technical nature. In th&ummary of Tenders Receivid®e Evaluation Committee
indicated that they ‘requested further clarificatibecause they had difficulty in the
identification of the contractor and the sub-cortva She added that the
clarifications that were sought from other biddeese of a technical nature.

When cross-examined by Dr Galea, Ms Farrugia emeththe procedure of tiénree
Package Systemvherein first they opened Envelope No Tehder Guarantégand

if found admissible then they would proceed witle thpening of Envelope No 2
(‘Specificationy. Those tenderers who were found compliant \thida specifications
would proceed to the"Band last Envelope Rrice). She declared that neither the
Secretary nor herself, as Chairperson, had a vodetlaat only the members had
voted. When Dr Galea made reference to Clausk &lthe Tender Dossieland
asked what did she understand by ‘compliant biddé&f's Farrugia replied that the
bidder would have satisfied the tender guaranteeid technical specifications’
requirements and also compliant to the tender dossi

Also, Ms Farrugia stated that the Evaluation Cortesit decision was referred to the
General Contracts Committee who could have approvedjected it, but in this case
their decision was approved. She said that tlegont was submitted to the Director
of Contracts and that during the process they aviyd contact with the Department
of Contracts.
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In reply to specific questions by Dr Delia, the @€parson of the Evaluation
Committee confirmed that (i) the tender box wasthegi rubber-stamped with
Polidano Bros Ltdnor Gatt Tarmac Ltd (i) the Leader was not indicated in the
Tender Form (iii) there was no tender guarantee form of Rwoiml Bros Ltd, (iv)
tenders which did not conform to the tender procedequirements had to remain
unopened and (v) clarification could only be soumhpoints of a technical nature.

Following Architect Farrugia’s testimony, it wasetkurn of the other three members
of the Evaluation Committee, namely Messrs Angelortédi (Architect at the
Ministry for Gozo), Mario Ellul and David Vassallboth from ADT — Awtorita’
Dwar it-Trasport), to take the stand. In their itesiny, they all confirmed Ms Ivana
Farrugia’s version of events and statements reggrtheir appointment and the
signed declaration.

At this stage, Dr Noel Camilleri requested to fgstinder oath and to be exempted
from his professional secrecy. He declared thafidrjuly 2005 he had a meeting
with Mr Zarb who confirmed that the procedures atile in this case were those of
LN 299 of 2003 and not those of LN 177 of 2005.

The appellants’ legal representatives’ request radyoce Dr Joanna Drake as an
expert witness on EU Law was rejected by the PCABahbse it was felt that the
appellant could make reference to EU legal mattetkeir written submissions and a
as a consequence Dr Drake’s intervention was cereiidoy the Board as not relevant
to the proceedings. During the long discussion thasued on this issue, the
appellants’ lawyers insisted that Dr Drake’s testitypwas indispensable because they
wanted to prove that the laws regulating the pulpliocurement regulations as
transposed in Malta differed from the EU directivand also because the EU law was
now superior to domestic law. They argued thatREBAB should seek clarification
on the matter. After the PCAB’s decision to ablmjeits original ruling against Dr
Drake’s summoning in view of the fact that it calesied this hearing not the right
forum to bring about any misconceptions on Maltkse by the appellants’ legal
representatives, Dr Frendo verbalised that:

“Dr Frendo, Dr Noel Camilleri and Dr Antoine Cremariitolbu lill-Bord jisma’ lil
Dr Joanna Drake prodotta mill-patrocinati taghhatsex tixhed dwar l-applikabilita
o meno tad-dritt komunitarju ghal dan il-kaz kifallkid-decizjonijiet kunsinjati tal-
Qorti Ewropea tal-Gustizzja u Qorti ta’ I-Ewwel $stza tal-UE ghal dan l-istess
kaz.”

At this stage, all parties involved agreed with B@€AB’s request to forward their
written submissions to the BCAB’s Secretary by Ept8mber 2005 (12.00 hrs) and
to exchange same among themselves. It was atsedathat the said parties were to
submit such submissions by electronic mail.

The submissions in question are being reproducedrbatim’ in annexes ‘A’, ‘B’
and ‘C’ respectively attached to this document.
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As agreed, the third and final hearing was heldhenl0 September 2005.

At the beginning of this hearing the Chairman, PCgsil that the parties concerned,
namely, Ganado & Associates Advocates for Polidaros Ltd and Gatt Tarmac Ltd,
Sapiano & Associates for MAC Joint Venture and Calga for Ministry for Gozo,
had exchanged their respective written submissibdespointed out that the purpose
of this final session was mainly intended for egmdwty to rebut the written
submissions forwarded by the other parties. Thgalnpart was dedicated to each
party for these to make their first interventionkietr could be followed by further
interventions as a result of the proceedings tHmougthe same hearing.

After this introduction, Dr Frendo was allowed tmrs the note of their written
submission because when it was presented he waadabr

However, before proceeding with the oral submissizmCamilleri pointed out that
although all parties were asked to submit theittami submissions by 12.00 hours
(Noon) on Monday, 12 September 2005 (the date of"1®eptember 2005 indicated
earlier was changed because it was brought tottheti@n of this Board that it was
going to fall on a Saturday), by 12.05 hours ohly &ppellants’ submission and that
of Dr Galea, on behalf of the Ministry for Gozo,eeeceived. He said that he
became aware of the fact that the written submiggiesented by the legal advisors
representing the MAC Joint Venture was not preskatetime and therefore he
requested that this should not be taken into cenaitbn. Dr Camilleri claimed that
this was verified by Mr Saviour Debono (SecretaBAB), Dr Cremona, Mr Mario
Gatt and himself. At this point the Chairman PCrsBlied that the written
submission by Sapiano & Associates on behalf of Miht Venture would be
accepted as it results to them that it was subdwtiéhin the stipulated time, even
though erroneously to the Contracts Departmeneaasbf the Secretary PCAB. At
this stage, the Secretary of the Board confirmetpaasented this Board with an
original stamped document denoting the recipietit@Department of Contracts, and
date and time of receipt of the said submissiddhen Dr Camilleri continued to
insist that submissions had to be submitted t&Gewretary PCAB and not to the
Department of Contracts, the Chairman PCAB drevatiention that it was also a
state of fact that the submissions should havel@so exchanged between the parties
concerned by that time but they were not. Dr Digliarvened to reiterate that their
note of submission was submitted on time. The PCalirmed its ruling and
advised legal representatives to proceed.

Dr Antoine Cremona, initiated his intervention byigg background information
regarding the issue of the tender and the appagjpieal

He said that there were three bidders for this$ fasder in Gozo which was co-
financed by the EU. One of the two rejected teademamely his clients, had filed
an objection against a deposit of Lm 10,000, teisdy 0.5% of the total estimated
cost of tender amounting to Lm2 million. He conteddhat, given that the aggregate
procurement value of this contract exceeded thesttwids stipulated by the EU
directives, it was the responsibility of the Dir@cbf Contracts, as the Contracting
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Authority, to administer and adjudicate this tendég said that this tender fell under
theThree-Separate Packageocurement procedure and that the appellants were
excluded from the final phase, that is, the opewiniipe third Envelope which
considers the financial package. The PCAB wasgheaguested to remedy the
situation by re-instating them in the bidding prexe

Dr Cremona proceeded by referring to what he ladedls Invalidity of the objection
placing particular emphasis on the applicabilityptrerwise of the legislation as well
as the relationship between Polidano Group, Patidgnos and Gatt Tarmac Ltd.

As regards the law applicable in this instanceCBemona said that their appeal
should not be considered “invalid and without effeed should be dismissed
immediately” as stated by the lawyers of MAC Ja&fentures in their written
submission because, although at the time of filivegr objection LN 299 of 2003 had
already been replaced by LN 177 of 2005, in sulestamothing had changed, and as a
matter of fact, the dispositions of the relevaigutation remained the same.

Furthermore, he pointed out that when the tendgrtngess was initiated, the
applicable regime was LN 299 of 2003. In fact, @wntract Noticevas published in
the Official Journal of the European Uniamm 20 January 2005; the appellants
retrieved a copy of the Tender Dossier on 28 Jar2@05 against a deposit of
Lm2100; the evaluation process was almost terminaiteti0 March 2005; and the new
regime (LN 177 of 2005) entered into force on 3eJ2005. Therefore the latter could
not be said to apply retroactively.

Also, he said that their appeal was based on gpoditions included in the Tender
Dossier wherein Article 38 entitled ‘APPEALS’ refed to Part XII of the Public
Contracts Regulations (LN 299 of 2003) in connettath the procedure for appeals
from decisions of the contracting authority in preement using the separate
packages procedure. The tender dossier createtl@aalirelationship between the
Contracting Authority and potential bidders.

With regard to the other party’s claim that the efgmts’ objection should be
dismissed because the appeal was not filed byteheerer’ Polidano Bros Ltdbut

by Polidano GroupandGatt Tarmac LtdDr Cremona pointed out that they appealed
on the basis of the Director General Contract$etaif rejection dated 8 July 2005
which was addressed to Polidano Group and Gatt datttd and not to Polidano
Bros Ltd. Therefore, he failed to understand haswcblleagues argued that the fact
that Polidano Group was not a juridical entityhrstcase and Gatt Tarmac Ltd were
sub-contractors, the appeal should be considergdithgnd void’. In this respect
they could also argue that there was no sentenerotuision in the first place.

Dr Cremona proceeded by considering the ‘Tender&ee’ issue and he rebutted
the other parties’ remarks on this matter by sggttivat in his letter of rejection, the
Director General Contracts did not say that theléemguarantee was not in order but
that the offer was excluded due to alleged obscurithe identity of the tenderer. In
actual fact the reason given was that:
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‘The offer was not in compliance with the Tendes$&ler since the identity of the
tenderer submitting the tender is obscure becauskstithe tender guarantee
identified M/S Gatt Development Limited for Gattmac as the tenderer, the Tender
Form did not identify the name of the tenderer.’

He contended that the fact that the Evaluation Ciit@enproceeded with the opening
of the second envelope was a confirmation thateahder guarantee was valid since
otherwise the remaining two envelopes would hawnlbscarded unopened. Apart
from this, the validity of the tender guarantee wasfirmed during these proceeding
by the testimony given by Mr. Theuma and Dr Borganzi respectively. Also,

Mr Zarb testified that the tender guarantee, asqmied, safeguarded the public
interests and that the Attorney General’s advicafoded his version.

Dr Cremona said that, according to frender Dossierthe tenderers were obliged to
submit a valid tender guarantee for the amountnef25,000 issued by a Maltese
bank in favour of the Contracting Authority. It wast specified that the tenderer had
to furnish a valid bank guarantee in his “own namebdut of “own funds”. He said
that it was confirmed by the Attorney General théank guarantee issue by a
person/legal entity in favour of a third part wadid at law. In the circumstances, the
bid bond furnished by Polidano Bros Ltd was vahd @ompliant with the Tender
Dossier.

Dr Cremona said that this issue should be congidarthe context that a tender
guarantee was intended exclusively to safeguardhtbeests of the Contracting
Authority at pre-award stage only. As soon as thatfacting Authority awarded the
contract, the tender guarantee would be withdrawehraplaced by a performance
bond amounting to 10% of the contract price.

The appellants’ legal representative also placg@mesnphasis on the fact that they
were not appealing because of the invalidity oftdreler guarantee but from the
decision taken by the Director General Contracextdude Polidano Bros Ltd’s bid
because of alleged obscurity on the identity oftémelerer. He said that they were not
contesting the mistake made by Mr. Caruana whefattex copied the term ‘Partner
4’ from the electronic text of another tender doeminwhich he was simultaneously
compiling for Polidano Bros Ltd and which namedi&aho Bros Ltd aPartner 4 It
was evident that a human error was committed irfPrégner 4designation.

However, the Evaluation Committee felt that thistake was beyond redemption and
clarification. He said that Gatt Tarmac Ltd, whorgveubcontracted to carry out 30%
of the project in accordance with the requirementhe Tender Dossier, featured
only on one page (Sub-contractors’ Form 4.6.3).tl#d other pages in the tender
document contained detailed and consistent infaomaélating to Polidano Bros Ltd
as the only company submitting the tender. This avpsoof that the tender was not
being submitted as a Joint Venture. Furthermorenaiatained that, in view of the
fact that two out of three tenderers were iderdifie the opening session; the third
could be no one other than Polidano Bros Ltd. Tioeeeit could not be argued that
the designation d3artner 4could have led the Evaluation Committee to some
confusion or, worse still, to obscurity in the itignof the Tenderer! So, the problem
could have been ‘the tender guarantee’ becausa/gsgprovided by a third party,
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However, Dr Cremona contended that this was notateld as one of the reasons for
the rejection of the tender.

Also, he questioned whether it was justified taydalify a tenderer from a Lm2
million contract simply because Rartner 4 designation was written instead of the
word ‘Leadet. He said that in spite of the fact that the cetiSUMMARY OF
TENDERS RECEIVED’ which was published on the noticard of the Department
of Contracts contained the wordeq further clarification’next to Polidano’s bid, no
clarifications were sought. Dr Cremona was ofdpmion that the Evaluation
Committee should have asked the tenderer to cldrdynatter. The fact that it did
not seek clarification was “a great example of adohinistration”.

Dr Cremona proceeded by referring to the factwian the Chairperson of the
Evaluation Committee was asked to state the baswhich criterion [out of the two
available at law, i.e. the Most Economically Adwegeous Tender (MEAT) or the
lowest price] would the contract be adjudicate@, gshequivocally and wrongly
declared “MEAT” when in actual fact Article 31.1 thfe Tender Dossier specifically
stated that the criterion to be used was the ‘lbywase’. He contended that there
could not be competition with one tenderer.

At this point Dr Frendo took over the floor statithgt this appeal was based on
formalities. He was of the opinion that if the PE#vould conclude that the
Evaluation Committee had to seek clarification tiiemould have no alternative but
to quash that decision. Also, if it was not y&aclwhether such clarification should
be sought, then the PCAB, as an authority of kesbnt, should request to seek
clarification from the competent European authority

Dr Frendo said that, according to the provisiontheflaw, the Director General
Contracts was obliged to issue, administer andriaéte the procurement process
(Regulation 33 of LN 299/2003). He questioned whée Director General
Contracts featured in these procedures, arguirtgtlibasaid Director, somehow, was
reduced to a mere rubberstamp. Dr Frendo contehaéthe Ministry for Gozo
should have never appointed the Evaluation Comenéte such appointment, should
have been made by the Director General Contrassa matter of fact, Dr Frendo
also claimed that the Director of Contracts hacgea on fully assuming his
responsibilities “to issue, administer and detesrthe contract”.

Furthermore he insisted that in view of the faet ih Article 5 (2) () of LN 299 of
2003 it was specified that it was the functionha Director General Contracte
institute and to defend any judicial or arbitralgmeedings that may be necessary in
relation to any contract awarded by hintt was the Director General Contracts who
had to be a party in these proceedings defendmgdehision taken and not the
Ministry for Gozo.

He concluded by stating that, in the prevailingemstances, the decision of the

Department of Contracts should be quashed becdsseious breach of public
procurement legislation.
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Dr Galea, the Ministry for Gozo’s legal represengtsaid that th€lanning and
Priorities Coordination Division(PPCD) within the Office of the Prime Minister
(OPM) has been designated asManaging Authorityin terms of Article 9 (I) Reg
EC 1260/99 by Cabinet decision 405/2005 of the @&nber 2000. He said that
according to thélanual of Procedures for Structural Funds 2004 8&3sued by
the said authority, the Evaluation Committee hadg@ppointed by the final
beneficiary (FB). He tabled extracts of tlanual of Procedureand highlighted the
relevant parts. In this case the final benefic@rthis project were the Ministry for
Gozo and the Malta Transport Authority (ADT). Raeph 7.5, referring to
‘Evaluation Committees’, specified thaténderers will be evaluated by means of an
Evaluation Committee (including tendering procedui@ less than Lm 20,000)
recommended and appointed by the head of the Fi®nssble for the contract.

He said that the Ministry for Gozo appointed Ehaluation Committea accordance
with theManual of Procedureand in consultation with the Director of Contracts
The opening of tenders was done in the presenceraatet the surveillance of the
representatives of the Director General Contra€tse Chairperson and Members of
the Evaluation Committee declared that they coadutbntinuously with the Director
General Contracts’ officials and their recommerat&iwere studied and the final
decision was made by the Director General Contize$ed on such
recommendations. The Evaluation Committee rejéekaim that the Director of
Contracts said that he did not know what was gomg It had to be acknowledged
that it was impossible for the Director General €acts to monitor personally the
evaluation process of each tender. The fact thatds not present during evaluation
stage was irrelevant because the decision was orattee Evaluation Committee’s
report and acted accordingly. However, when thed@ar General Contracts issued
the rejection letter, he was assuming responsilioit that decision. Thus the
statement made in para 3.2.6 (appellants’ writtdmsssion) thatthe Director has
been divested of his role at lawas not correct. Furthermore, he asserted teat th
adjudication process of this contract was transpaed that the procedures were
strictly observed.

Dr Galea maintained that the points mentioned updea 8.1 of the appellants’
submission regarding the nullity of the tenderinggess and the referral of the matter
to the EU, should not be taken into consideratiecalise it is considered to be
irrelevant as only the issue of obscurity regardimgidentity of the tenderer was
mentioned in their objection.

With regards to the issue of the Tender Guaralie&alea stated that the said
guarantee that was issued by the Bank of Valldttdhy order of Gatt Development
Ltd for Gatt Tarmac Ltd” was not invalid. Howevénere was lack of clarity because
the tender guarantee identified Gatt Tarmac LtthasTenderer when they were
only sub-contractors and also because the tendesePolidano Bros Ltd. Therefore,
he argued that, once Gatt Tarmac Ltd were nottéreléerer’, they were not assuming
any binding obligation towards the Director of Qasts. He said that a third party
could stand as ‘surety’ but, in that case, the gu@e should have been issued as
‘Gatt Tarmac Ltd acting as surety for Polidano Btad'. Therefore, he argued that
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if the Director General Contracts were to call upoetender guarantee he would be
laying himself open to an action for damages.

At this stage Dr Galea stated that, in his opintbe,regulations applicable in this
case were those of 2003 (LN 299 of 2003) even thdheletter of refusaindicated
LN 177 of 2005. He said that there was no substarifference between the two
legal notices and the matter had no bearing onltieate decision.

On this issue of ‘MEAT’ vis-a-vis ‘Lowest Pricehé Ministry for Gozo’s legal
representative said that, with all due respeegtag premature because one had to
consider the parameter within which to evaluateténeler when the 3rd Envelope is
eventually opened.

Finally, Dr Galea said that the Evaluation Comneitteas obliged to seek
‘clarifications’ subject to such clarifications bei solely of a technical nature.

Dr Demarco commenced his intervention by sayingdpgaellants admitted that they
had committed errors in the submission of theidén Therefore, the other party
could not blame their mistakes on others. Furtloeemin view of the fact that this
was a tender of Lm2 million, bidders were expedttethke matters even more
seriously.

He said that the Evaluation Committee was facet wisituation where the
appellant’s package was not identified; the temrantee (Envelope 1) identified
Gatt Tarmac Ltd as the tenderer; in ti&Envelope, Polidano Bros Ltd was
identified asdPartner 4and Gatt Tarmac Ltd asib-contractoy each and every page
of the tender document was signed by both Polidane Ltd & Gatt Tarmac Ltd;
and the name of Polidano Bros Ltd did not featur¢he tender guarantee.

He contended that these mistakes merited the disga@on of the tender because
nothing was clear, hence the ‘obscurity’.

Dr Demarco said that LN 299/2003 was replaced bylZiK/2005 on 3 June 2005 and
therefore all procedures after that date are teepelated by the new law. They were
arguing that Polidano’s appeal was invalid because it was lodged on 14 July
2005, namely, one month after LN 177/2005 camefmrtoe, then it should not have
been filed in terms of Article 102 (4) of LN 299(@®as the latter was no longer
effective. He said that the purpose of the repectidn of pertinent appeals
regulations in the tendelossierwas intended to make tenderers aware that, inafase
rejection, they had a right of appeal and, shaudy decide to appeal, such
regulations described the procedure that had follweved. In actual fact even the
Director General (Contracts) in his letter of réj@e quoted LN 177/2005 as the basis
of his rejection. Dr Demarco emphasised that & wat a question that the new
regime was to be applied retroactively.

Dr Demarco rebutted the other party’s argumentstatng that they would not have

raised the issue of the validity or otherwise @& tbnder guarantee if Gatt Tarmac Ltd
was the tenderer. However, when th&Bhvelope was opened, it transpired that Gatt
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Tarmac Ltd was a sub-contractor and also that,rdswpto the appellants, the
tenderer was Polidano Bros Ltd. In the circumstahes was not only an issue of
obscurity but also a direct contradiction betweendtope 1 and Envelope 2 as far as
the identity of the tenderer was concerned. MACIenture’s legal representative
proceeded by stating that the law stipulated thguarantor’ could act as ‘surety’ for
the obligations of a third party but this couldybk done in writing as surety could
never be presumed. The tender guarantee subritt€att Tarmac Ltd did not
indicate that it was acting as surety for the dailans of Polidano Bros Ltd. The
name of the latter was not even mentioned in tegdarantee.

Mr Theuma'’s and Dr Borg Costanzi’s testimonies weferred to by Dr Demarco.
He claimed that in these testimonies both witnet=stfied that, in case of eventual
default, the Director General Contracts would bié pacause the tender guarantee
could be called on demand. However, when spetlifieaked what would they do if
they received a request for the withdrawal of thargntee on the grounds that
Polidano Bros Ltd withdrew from the tender, botls\aared that they would have to
refer. Also it was revealed that if the Directorm®eal Contracts were to mention
Polidano Bros Ltd in his claim, he would be reqgadgb remove it, otherwise the
bank would not pay. However, he pointed out thaté¢ was another relationship
between the guarantor and the beneficiary because ievent that the bank paid the
Director General Contracts, Gatt Tarmac Ltd coulel the beneficiary for damages
stating that it was not tenderer.

Dr Demarco insisted that the Evaluation Committes wot obliged to seek
clarifications if it had doubts on the identitytbe tenderer. He said that the law was
very clear on this issue because it specified‘Tfteg Director of Contracts or, with

his authorisation, any contracting authority, shiadlve the right to seek clarifications
on points of a technical nature to enable a propealuation of any tender, which,
however, would at that stage have already beeradedlto be basically compliant.’

MAC Joint Venture’s legal representative proceeogdaying that by the statement
‘While the Commission’s evaluation committees areabliged to seek clarification

in every case where a tender is ambiguously draftex} have a duty to exercise a
certain degree of care when considering the comdéetich tender(page 32 of
appellant’s submission), the Court of First Inseamn@s not obliging the Evaluation
Committee to seek clarification on each issue.tfaumore although it was stated that
“In cases where the terms of a tender itself areddtarrounding circumstances known
to the Commission indicate that the ambiguity ptaipdnas a simple explanation and
is capable of being easily resolved, then, in pgl; it is contrary to the
requirements of good administration for an evaloatcommittee to reject a tender
without exercising its power to seek clarificatioiidr Demarco contended that this
was not a case which required a simple explan&gmause in Envelope No 1 the
Tenderer was identified as being Gatt Tarmac LttliarEnvelope No 2 as Polidano
Bros Ltd. According to Dr Demarco, this was a cafsa total contradiction regarding
the identification of the tenderer.
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He alleged that only three pages out of thirty-edges in the note of submission
presented by appellants were directly related@édsbues mentioned in their letter of
objection.

With regard to the court case / sentence mentiondte appellants’ submission, Dr
Demarco said that no Court or authority was bound bentence of another Court.

At one point during his intervention, Dr Demarcadghat insinuations had been
made on the integrity of the Ministry for Gozo, teealuation Committee and Dr
Carmelo Galea. Dr Frendo, Dr Cremona and Dr Camilehemently objected as
regards the fact that they had passed any remgakssa the integrity of their
colleague, Dr Galea, and asked Dr Demarco to wathdluch comments. Dr
Demarco confirmed that the remarks towards Dr Galee not passed during the
public hearings. The Chairman PCAB made referem¢ld article featured on the
‘Independent on Sunday’ wherein it was reported EheGalea had a conflict of
interest. Also, he pointed out that since thisessas never raised by any of the
interested parties in the first place, as wellhasfact that there was no proof of
allegations made, the Board would not be conditidmgthe contents of this article
during its deliberations leading to a final deamsiAll represented parties in principle
agreed with this line of reasoning.

Dr Demarco went on to conclude his interventiorstating that the appellants had to
accept that they made a mistake in the formuladimh submission of the tender and,
as a consequence, they should allow the processtowue. He claimed that the
decision to disqualify the appellants’ tender wasdjbecause it failed to comply with
the requirements of the tendissier The fact that the value of the tender was
substantial meant that the tenderers had more medplity.

Dr Delia said that the mistake appellants made whew did not put the name of the
tenderer on the outer envelope had immediate reg&ian on the whole tendering
process. He argued that if the outer envelope weried with the name of the
tenderer, the Evaluation Committee would have imately realised that the tender
guarantee (Envelope 1) was irregular and the rantapackages would have been
discarded unopened. The mistake continued to ¢edad@ause when the Director of
Contracts informed the appellants that they had logsqualified, he addressed the
letter of rejection to Polidano Group and Gatt Tacrhtd. The first had no legal
entity in this case whatsoever and the latter wagbacontractor. The actual tenderer
was Polidano Bros Ltd. Furthermore, Dr Delia caded that the actual tenderer did
not even submit an appeal.

With regard to the statemenfit,instead proceeded to open the second envelope
thereby confirming and ratifying the existence of#id tender guaranteg3 para of
page 21 of appellants’ legal representatives’ sebiomns), Dr Delia said that it was
opened only because (i) at that stage the Evalu@ammittee did not know that the
tenderer was Polidano Bros Ltd and (ii) the Ter@earantee identified Gatt Tarmac
Ltd as the Tenderer.
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Dr Delia said that all points mentioned in the digmés’ submission under 5 — “Third
Party (subcontractor) Acting as surety’ should iseatded because these were
irrelevant to this case.

Also, referring to the same written submissionsentéed by appellants’ legal
representatives, Dr Delia said that 6.7 was thg paint relevant to this case because
Polidano Group had no juridical entity in this sxste and the fact that it was
mentioned first in the letter of rejection did meéan that it was the tenderer.

Dr Delia concluded by saying that, with regard 16 @f the same submission,
appellants’ legal representatives should not hagetimned only clause 28.2 but also
clauses 28.1 and 28.3 of the tender dossier betiae$ender documents did not
comply with the requirements of the tendessier

On his part, Dr Grima commenced his oral submisbipreferring to the use of the
words ‘shall’ and ‘must’ in the relevant law whidxcording to him, implied that the
Director of Contracts and the Evaluation Committege not given discretionary
power. This was done on purpose to avoid disputeshis case, Dr Grima said, the
fact that the tenderer failed to adhere strictljh® requirements of the tenakyssier
and regulations meant that the Director Generati@ots was obliged to discard the
tender. Dr Grima said that such failing scenanmauded the fact that (i) the name of
the tenderer was not marked on the outer envelogéia the tender guarantee
indicated the tenderer as a person different floerténderer.

Referring to other matters, Dr Grima said thatRI@GAB was the judicial body of last
resort. No Court of last resort should seek @&lftiom another court because of the
independence of the judiciary, which, together ik parliament and executive,
were the three pillars of the rule of law.

At this stage all legal representatives were giwea last opportunity to clarify or
highlight any issues they felt pertinent, reasoaanid justified.

Dr Frendo said that, after having heard all theyklans, the PCAB could appreciate the
difference in the approach of the two sides; whiistappellants’ legal
representatives’ approach was constructive, theoaph adopted by the other parties
was destructive. One of the reasons why they vegpeesting the PCAB to be re-
instated in the tendering process was to ensuteéhitbaontract be awarded to that
tenderer who had the lowest and best offer andsare that the element of
competition prevailed since otherwise the scoph@tendering process would be
defeated. He argued that the approach of the pHréy was destructive because they
raised the issue of the applicability of the lawd imey mentioned Polidano Group
instead of Polidano Bros Ltd in their letter of etjon.

He did not agree that the final beneficiary wasNheistry for Gozo. Dr Frendo said
that he believed that the final beneficiary shdwdge been the Director General
Contracts and/or the Chairman ADT. He alleged tthtEvaluation Committee
interpreted the doubt in favour of exclusion rattiem in favour of who had the best
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tender. Dr Frendo reiterated that, as a conseguéme process should be continued
with the inclusion of Polidano Bros Ltd.

With regard to thévlanual of Procedurer Frendo said that these were just
guidelines and, therefore, were not intended tstsulbe in any way the relevant
regulations. However, he noted that not even thhegielines were followed because
although it was stipulated th#@twas important to ensure transparency and
competition’there could be no competition with one tenderghafinal phase.

Dr Cremona referred to the fact that the EvaluaGommittee should have been
appointed by the Department of Contracts. He mafd#ence to the sentence under
Section 7.10 of their written submission referringhe relevance of ECJ and CFl
rulings on all national courts and tribunals anel t&percussions in state liability if a
local tribunal went against such sentences.

Dr Camilleri, said that in his opinion, the processdjudication adopted by the
Evaluation Committee was bad practice becauseuhmope of the adjudication was
not to exclude but to retain an element of comjoetit

According to Dr Galea, the regulations specifieat the Director General Contracts
should administer the tender, however, it was irsjids for him to evaluate all
tenders, and therefore he is allowed to appoiriatuation Committee. The
Curriculum Vitae (CV) of the Evaluation Committeasvsubmitted to the Department
of Contracts.

He denied that the Evaluation Committee was in iawd exclusion of Polidano Bros
Ltd and Gatt Tarmac Ltd because in spite of thetfaat their outer envelope was not
marked with the name of the tenderer, they acceptpdoceed with the opening of
Envelope No 1. The same applied to the tenderagiee, because although it did not
conform exactly with the tender dossier, the EviaueCommittee accepted it on the
advice of the Director of Contracts and proceedgld thie opening of Envelope No 2.
This was done precisely because they wanted cotigpetiHowever the bone of
contention was that the name of the tenderer obdh& guarantee was different from
that indicated in the Tender Forms.

Dr Delia said that the PCAB was not the forum toide regarding the composition
and experience of the Evaluation Committee. &ié that if the appellants were not
satisfied with the final decision taken by the PCAliey had other remedies by
referring the matter to the First Hall of the Ci@iburt.

On his part, Dr Demarco said that, with regarchsdpplicability of the law, it
appeared that the lawyers of the appellants didindéerstand the distinction between
aspects of substance and those of procedure. gasd®substance, the tender should
be adjudicated on the basis of LN 299/2003; howdudrl77/2005 should regulate
the procedure governing the appeal.

According to Dr Demarco, with regard to ‘MEAT’ afidwer price’ which were the
guiding principles of evaluation, each tenderer toafbllow certain formalities. Once
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it was proven that the appellant did not adhetbéaender dossier’s requirements,
then the above criterion was rendered irrelevant.

As regards transparency, he said that it was @lgdiecause of this that they could
not risk to negotiate and seek clarification ores submitted by the tenderer on
issues that could not be clarified. Dr Demarcofea out that any such request for
clarification must not seek the correction of fofmaors. He said that this was not a
case of simple explanation because it concernedaat error regarding the identity
of the tenderer.

Dr Demarco brought his intervention to an end lguarg that the PCAB was not a
tribunal of last instance because appellants ceeddk remedy in the First Hall of the
Civil Court. However, Dr Frendo intervened bytstg his disagreement claiming
that the PCAB was a quasi-judicial tribunal of lestance in this appeal, with
appellants having right of recourse to the Comrarsgithe PCAB took the wrong
decision on grounds of a wrong statement of the law
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After the public hearings were concluded, the Bqaateeded with its deliberations
and reached its decision as stated hereunder.

The Public Contracts Appeals Board, having consii¢ne following issues, namely:

Legislation governing appeal — LN299 / 2003 or LN7I7 / 2005

The Board considered the fact that the legal pronsswere changed in the
intervening period between the issue of the teddeument and the lodging of the
Appeal. The Board believes that lea way shouldefioee be allowed in the
circumstances.

Moreover, the Board also considered that substhntiagulation LN 177 / 2005 and
LN 299 / 2003 are identical.

The Board, therefore, considers that the requestrfoulment of the appeal as
requested by MAC Joint Venture should not be eaitegtl because this would
constitute an injustice to appellants denying thleenright of redress.

‘Locus standi of the Ministry for Gozo

The Board noted that appellants contend that thestfy for Gozo had nddcus

standi in the proceedings and therefore should not lmen allowed to submit its
representations and the oral and written submissbould not have been considered
during the whole process.

The Board notes that the Ministry for Gozo has l#sagated by Government with
various responsibilities, amongst which those é@drmaintenance and construction
although ADT remains responsible for the regulatspects. The Board therefore
considers that the status of the Ministry for Goan be accepted as the final
beneficiary. As the final beneficiary, the Boagtees that the Ministry for Gozo ha
a definite locus standi

[72)
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Breach of Requlation 33 and the invalisity of the ward procedure

According to appellants, the procurement regimthisf Contract was applied
incorrectly because Reg. 33 of LN 299 / 2003 states

“Provided that public contracts required by thosantracting authorities listed in
schedule 2 shall biesued, administered and determinbg the Department of
Contracts, which for the purposes of these regaoitetishall act on their behalf;
and public contracts required by those contractnghorities listed in Schedule 3
shall be issued, administered and determined bygdhéracting authorities listed
subject to the provisions set out in these regoihei”

Appellants argue that the appointment of Bvaluation Committeshould have been
made by the Director of Contracts and not by thaisfiy for Gozo and therefore the
appointment is null and void since, in their opmithis directly contravenes the
provision of the above regulations.

=4

The Board considers that although legislation tydays down the responsibility for
public procurement in certain cases on the Direat@ontracts, it is the normal

practice that the evaluation of the tender subohifecarried out by technical boardg
appointed by the Departments or entities on whebalbthe tender has been issued.

Moreover, during the last sitting, Dr Galea presdrdManual of Procedurevherein
it is clearly shown that the appointment of thelesdon committee is to be made by
the final beneficiary responsible for the contract.

The Board accepts that the document presented isffilsial document governing
procedures in such cases and therefore accepthéptocedure adopted in respect
of this tender was correct.
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Validity of Tender Guarantee

The Board notes that from the evidence submittexhpears that at the time when
Envelope No.1 of Tender No. 3 was opened, the Gtegavas issued in the name of
Gatt Development Limited for Gatt Tarmac Limite@mdifying them as the
‘tenderer’.

At that moment, the question of the real identityfenderer No. 3 had not yet
materialized and, therefore, the decision takethbyDirector of Contracts to accept
thetender guarantebaving deemed such Guarantee sufficient to safdgha
interests of the Government was justified. Furiae, this Board agrees that such
decision was not taken within the context of thebem that arose later regarding the
identity of the ‘tenderer’.

When the bid for tender no. 3 was opened, it becarident that the tender was not
submitted by Gatt Tarmac Limited and at this siagecame clear that the Guarantee
was not serving the purposes for which it was madke first place.

Moreover, the evidence given both by Mr Theuma@n8&org Costanzi served to
bring out the confusion that the Guarantee coule ltaeated, going so far as to have
Dr Borg Costanzi stating that he might even haveotesult with his client, Gatt Bros.

It also became evident that had the Director oft@mts demanded payment withou
advising the Bank of the tenderer’s identity, saction could have possibly rendered
him liable for damages.

—+

In their submissions, the appellants appeared\e hkyed down the importance of
this Guarantee in the knowledge that at a latgresta Performance Bond would be
iIssued instead.

The Board considers that the Bid Bond was a cleguirement of th&ender
Documentand the fact that a Guarantee was produced wimi¢che opinion of this
Board did not satisfy this Tender Document, cartreoargued away.

The principle cannot be accepted that tendererpickrand choose fromBender
Documentwvhich are the more or lesser important featurelspgioceed according to
their subjective estimation.
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Third Party (subcontractor) acting as ‘surety’

The Board acknowledges that a Bank Guarantee issubéhalf of a person or legal
entity in favour of a third party is valid at laprovided, however, that such
Guarantee clearly indicates the identities of theltparty.

In this case the guarantee carried no indicatioatgdever that it had been made to
cover the responsibilities of other persons sudAaslano Bros.

Had Gatt Tarmac issued this guarantee on beh&bldano Bros., the matter woulg
have been different.

Alleged conflict between the names appearing on theender Guarantee and the
Tender Form

It may be agreed that if one were discussing H#sse in isolation, the indication
given in the tender form of Polidano Brothers astiRer 4, the case could be
relatively simple.

However, the case needs to be examined in its @xitpland, therefore, one has to
associate the above ‘mistake’ with the fact thatTender Guarantee was issued by
Bank of Valletta to the order of Gatt Developmettd for Gatt Tarmac Ltd, the
‘tenderer’.

Also according to the testimony of the membersefadjudicating board the tende
package had no indication upon it as to the idgofithe ‘tenderer’. This requirement
arises out of the provisions of clause 14.2.3.¢heftender document. Messrs.
Farrugia and Caruana, witnesses brought forwartidwappellant gave evidence that
the packages were stamped but the PCAB on balaetethat this evidence was ng
as concrete as that given by the members of thel@mdgtion board and therefore
considers that it is highly probable the tendernuioent was not marked as it should
have been.

—+

It is true that in the same tender document Pobdanos. Ltd. were indicated in
various sections as the tenderers, however indime slocument there also appear
certain details in regard to the organization oftGarmac Ltd. who, as sub-
contractors, did not need to produce. This coulg bave served to compound the
confusion of who actually is the responsible ‘teede
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Application of local leqgislation

The Board feels that Maltese legislation reigngsme.

From the evidence heard and submissions made thel Beels that this is sufficient
to allow the Board to form a clear opinion withiretcontext of local legislation and |it
does not therefore deem that it should go beyoisd th

Clarifications

Also, with regards to the submission made thatdage could and should have been
resolved by th&valuation Committeseeking clarifications, the Board is of the
opinion that the extent of the obscurities was ghalhthese were not amenable to
simple clarifications. Indeed, the Board feeld tay attempt at clarification between
the Evaluation Committeand the tenderers could well have developed iseri@s of
negotiations which are clearly inadmissible untiergrovisions contemplated in a
tendering process.

Competition

While the Board agrees that healthy competitiorukhbe fostered, it can never
concede that tenders which are submitted in a flaaveobscure manner, for whatever
reason, should be allowed to proceed.

Insufficient attention

Finally, the Board notes that the evidence giveliciates that insufficient attention
was given to the formulation of this tender in st its magnitude, a fact which
should have merited a greater sense of respomgidiid therefore attracted greater
attention in its compilation.
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In consequence, the Board has decided to rejeciotinglaint raised by the appellant
and authorises the tender award procedure to eantifth the exclusion of

appellant’s bid.

Moreover, the Board has also concluded that, msesf the provisions of regulation
102 (4) of the Public Procurement Regulations 2@@5 deposit paid by Appellant
cannot be refunded.

Alfred R. Triganza Anthony Pavia Edwin Muscat

Chairman Member Member

Date: # October 2005
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Attachment ‘A’

Written submissions in connection with the appealddged by ‘Polidano Group
and Gatt Tarmac Limited’ (“The Appellants”) in term s of the letter dated &
July 2005 issued by the Director General (Contrac)sand in terms of regulation
102(4) of LN 299/2003 quoted in Article 38 of thed@nder Dossier pertaining to
Tender Number CT2616/2004.
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Written submissions in connection with the appeal lodged by *Polidano Group and
Gatt Tarmac Limited” (“The Appellants™) in terms of the letter dated g™ July 2005
issued by the Director General (Contracts) and in terms of regulation 102(4) of LN
200/2003 guoted in Article 38 of the Tender Dossier pertaining to Tender Number
CT2616/2004.

The Appellants duly and respectfully submit that:

1. Facts leading to this appeal procedure:

1.1 The Publications Office of the European Union published on behalf of the
Department of Contracts (contracting authority) an EU-Prior Information Notice
[2004/5 204-174491] on the S-Supplement of the Official Journal of the European
Union in connection with the contract for the Upgrading and Restoration of Dwejra to
Rabat Road, Gozo (GD2. Dwejra to GA30jct. at NW of Rabat) on the 19" of October
2004

1.2 On the 22* January 2005, the Publications Office, also on behalf of the Department
of Contracts (contracting authority) published a Contract Notice [2005/5 16-014869]
in the S-Supplement of the Official Journal of the European Union called “Tender for
the reconstuction and upgrading of San Lawrenz to Rabat, from junction GD1, San

Lawrenz Square, to junction ja 30, Rabat, part of arterial route No 1, Rabat, Gozo’;

1.3 The Appellants retrieved a copy of the Tender Dossier for tender number CT
2616/2004 from the Department of Contracts against a fee of Lm 100 on the 28 of

January 2005;

1.4 The Appellants cast their offer in the tender box at the Department of Contracts,
Notre Dame Ravelin, Floriana on the 10% March 2005, some minutes before the
closing time set in terms of Article 14.2.2 of Volume 1 of the Tender Dossier for

Thursday, 10™ March 2005 at 10:00 am:
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1.5 The Appellants” Tender was signed by Mr. Charles Polidano, Director. on behalf of
Polidano Bros. Ltd. and by Mr. Raymond Gatt, Director, on behalf of Gatt Tarmac

Ltd. in the latter’s capacity as sub-contractor;

1.6 An Evaluation Committee, appointed by the Ministry for Gozo and made up of
Architect Ivana Farrugia (Chairperson), Arch Angelo Portelli (Member), Arch
Mario Ellul (Member)., Arch. David Vassallo (Member) and Mr. Saviour Tabone
(Secretary), proceeded with the public opening of the sealed offers at the premises of

the Department of Contracts in Flornana on the 10™ of March 2005;

1.7 In total three (3) offers were submitted. and, as evidenced 1n the “List of Tenderers/
Tenderers” Representatives Present’ at the opening session circulated by the
Evaluation Committee and signed by authonised representatives of the three bidders,
all the three bidders were represented at the opening session and their presence was

duly ascertained by the Evaluation Committee prior to the actual opening of the three

bads:

1.8 The Ewvaluation Commuittee assigned numbers to the three tender packages. The

Polidano bid was assigned the number ‘3" and was opened last;

1.9 After opening the first package in the three-separate package procedure, the
Evaluation Committee ascertained that the Tender Guarantee issued by Bank of
Valletta ple in connection with the tender number CT 2616/2004 for the value of
twenty five thousand Maltese Lini (Lm 25.000) identified Messrs Gatt Development

Ltd. for Gatt Tarmac Ltd. as the ‘Tenderer’;

1.10  From the short extract of the deliberations of the Evaluation Committee given to
the Appellants by the Director General {Contracts), 1t transpired that at the second
envelope stage, the Evaluation Commuitiee considered that: “The Tender Form

(Volume 1 Section 2 of the Tender Dossier) within envelope no. 2 identified Messrs

B
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Polidano Bros. Lid as Partner 4 with no further information being given as regards

io the Leader and any other Partners submitting this offer.”

111 The Evaluation Committee subsequently published a notice with the summary
results of the tender opening session on the notice board of the Department of
Contracts signed by the Chairperson Ivana Farrugia and containing the words “fo

seel further clarificarion” next to the second package of the Polidano hid;

1.12 However, no clarification whatsoever was sought from the Appellants in the

mtervening four-month period between the tender opening session and the letrer of

rejection;

1.13  On the 8™ of July 2005 Polidano Group and Gatt Tarmac Limited were notified

with the letter of rejection 1ssued by the Director General (Contracts) quoting LN. 177

of 2005;

2. Appeal Proceedings — Contracts Appeals Board

2.1 On the 14™ of July 2005, Appellants lodged an appeal against the decision dated 8™
July 2005 and in terms of Regulation 102(4) of LN 299 of 2003 (as amended) this
appeal application was accompanied by the deposit of Lm 10,000, equrvalent to 0.5%

of the total procurement value;

2 2 The Director General (Contracts) issued an acknowledgement of the Objection in

terms of Regulation 102. Part XII of LN 299/2003 expressly quoted therein':

2.3 From this date, to the date of the first sitting held on the 24™ August 2005 the
Appellants were repeatedly denied by the Secretary of the Appeals Board and by the
Department of Contracts access to all documentation concerning this case, mcluding

replies by interested parties and minutes of the Evaluation Commuittee;

! See informal copy of said acknowledgement attached and marked as ‘Doc B’
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2 4 During the first sitting of the Contracts Appeals Board. the Appellants were served
with informal copies of a reply to their appeal filed by the MAC consortium (Leader:
Road Construction Limited), one of the three onginal bidders and of another unsigned
reply (surpnisingly) on behalf of the Mimistry for Gozo only after oral representations

to this effect made by legal counsel for Appellants at the first sitting;

2.5 In these proceedings the Appellants and the other parties opposing the appeal

produced a number of witnesses;

2.6 Mr. Jack Thewma, Gozo Branch Manager of Bank of Vallerta plc, gave evidence on
the wvalidity of the Tender Guarantee no. G24TFC5092 provided for Tender CT
2616/2004 and included in the Polidano bid. He asserted that if presented with the
original bank guarantee, the Bank would honour 1t and transfer the funds (Lm 25.000)
in favour of the beneficiary, the Director General (Contracts) with no “guestions
asked”. In cross-examination, Mr. Thewma said that although the bank in principle
would need no reference in the request by the Director General (Contracts) erther to
Polidano or to Gatt Tarmac Ltd, he would refer the 1ssue to the Bank's legal office in
case the request would expressly mention Polidano Bros. Ltd. However, Mr. Thewma
reiterated that 1f the original bank guarantee 1s presented to the Bank accompanied by
a mere request refernng to tender no. CT2616/2004 the Bank would affect payment

with no hesitation;

2.7 The second witness produced by the Appellants was Mr. Mario Gatt, shareholder of
Gatt Tarmac Ltd., who explained that he was directly mvolved in the process of
compilation of the Tender document. He also stated that the underlying business
relationship between his firm and Polidano Bros. Ltd, in terms of which Gatt Tarmac
Ltd was to furnish a bank guarantee and act as subcontractor, was concluded by
means of a written private agreement between the two companies. He confirmed Gatt
Tarmac Ltd."s status as subcontractor in this process and alse that its contribution to

the whole project was lumited to 30% of the total procurement value in line with the

Page 36 of 98



requirements of the Tender Dossier. Mr. Gatt confirmed that there were only three
bidders 1n this process and all were represented at the tender opening session on the
10™ of March 2005. He also confirmed that the Polidano bid was the last one to be
opened by the Evaluation Commitiee. In cross-examination the witness confirmed
that the List of Tenderers’” representatives present at the meeting was not signed by
him but by Mr. Charle Farrugia representing the Tenderer Polidano Bros. Litd. Mr.
Gatt also recalled that the Polidano bid was clearly marked by at least one Polidano
stamp placed on the paper wrapper in which the box containing the separate packages

{envelopes) was wrapped.

2.8 Mr. Charlo Farrugia. (Polidano Bros. Ltd) then confirmed on oath his presence on
behalf of Polidano at the tender opening session. He said that the tender was
deposited only some minutes before 10:00 am and that the package contained at least
one Polidano stamp on the wrapping paper. Mr. Farrugia also gave some details on
the underlving commercial relationship between Polidano Bros Ltd. and Gatt Tarmac
Ltd. on this project and confirmed the former’s status as Tenderer and the latter’s role
as subcontractor. Mr. Farrugia confirmed that at the tender opening session, in reply
to a question put by a member of the Evaluation Commuttee, he had identified himself
as the Polidano representative who had signed the List of Tenderers/Tenderers’
Fepresentatives present at the session. The witness stated that he was well aware that
Polidano occupied the role of Leader in this Tender and that Gatt Tarmac Ltd. was
simply being subcontracted with 30% of the total works value. Mr. Farrugia said he
had vetted the majority of documentation and mformation relating to Polidano Bros.

Ltd. which the company submitted in this Tender;

2.9 The fourth witness in these proceedings was the Director General (Contracts) himself,
Mr. Edwin Zarb. Mr. Zarb recalled how he had been called in to clarify some issues
raised by the Evaluation Committee i connection with the Tender Guarantee and that
he had asserted that the Tender Guarantee present in the first envelope of the Polidano
offer was in his opinion perfectly valid. He asserted that Banks always use their own

wording when issuing tender guarantees and that unfortunately although this was
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mvariably the case, public contracting authorities still published specimen/models as
the one contamned in the Tender Dosster. In his examunation-in-chief, i cross-
examination as well as in replies to questions asked directly by the Chairman and the
Members of the Contracts Appeals Board, Mr. Zarb had no hesitation to reaffirm
several times that the financial interests of the contracting authority (1.e. the
Department of Contracts of which he 1s the Director General and therefore the public
mterest) were sufficiently safeguarded with the Bank Guarantee in question. He
considered the bid bond furnished to be compliant with the requirement of a valid
Tender Guarantee in terms of the Tender Dossier. He retterated however, that he later
became aware that the Evaluation Commuttee had encountered other problems with
the Polidano bid, in particular with respect to the identity of the Tenderer. Finally Mr.
Zarb also asserted that if one were to adopt strictly formalistic attitudes 1 public

procurement then hardly any one tender could ever be judged as “compliant™:

2.10  Mr. Paul Caruana, quantity survevor, in his deposition identfied himself as the
person responsible for drafting most of the Tender documentation. He confirmed
what was earlier stated by Mr. Gatt and Mr. Farrugia that the Tender document left no
room for interpretation as to the roles of Gatt Tarmac Ltd. and Polidano Bros Lid. in
this project. The latter was the Tenderer whereas the former was clearly identified as
a subcontractor. However, Mr. Camana admitted committing a human error i the
compilation of the Tender Form. Although the form still identified only Polidano
Bros Lid. as the Tenderer and provided clear contact details for the said company, the
words ‘Parmer 4 instead of the word ‘Leader’ were included in the first left-hand
side column. Mr. Caruana explained that this text was copied and pasted from the
electronic text of another tender document which he was simultaneously compiling
for Polidano Bros Ltd. and where Polidano Bros Lid. showed as “partner 4. Mr.
Caruana also made ample reference to Volume 1, Section 4 of the Tender Dossier
which contamned detailed and consistent information concerning Polidano Bros. Lid.
as the company submutting the Tender as the Tenderer. He also stated that there was

no form of project partnering or other legal setup as for mstance a joint venture on

= Telde nogoghdu nfittxu l-irgagat kollha possibbli ma jkmnx hemm tender wiehed i jghaddi!”
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this project. Gatt Tarmac Limited was however to be responsible for the maximum
amount of works permussible in terms of the subcontracting provisions of the Tender
Dossier, 1.e. 30%. As Mr. Caruana was going through the various sections of the
Tender document identifying Polidano Bros. Ltd. as the Tenderer. both legal counsel
for the other parties and the Contracts Appeals Board agreed that no further evidence
was required to establish that Polidano Bros. Ltd. featured as the Tenderer on the

document:

2.11 Dr. Michael Borg Costanzi, Head of the Bank of Valletta Legal Office,
produced by the Contracts Appeals Board, then confirmed the validity of the tender
guarantee. He asserted that Bank guarantees are ‘stand alone” documents and that
from their own nature if the beneficiary, in this case the Director General (Contracts)
presents the original guarantee, the Bank would immediately release funds on
presentation of the original guarantee with ‘no questions asked’. Asked directly by
the Board whether reference to ‘Polidano Bros. Ltd.” in the request letter by the
Director General (Contracts) (calling the guarantee) would prevent the Bank from
releasing the funds in favour of the beneficiary because the guarantee itself refers to
obligations assumed by ‘Gatt Tarmac Limited’, the witness was very clear in his
reply. He said that the Bank would ask the Director to simply delete any such

reference and 1t would immediately release funds in the beneficiary’s favour

212  The next witness to be produced by the Appellants was the Chairperson of the
Evaluation Committee, Architect Ivana Farrugia. Arch. Farrugia stated that she was
emploved by the Ministry for Gozo and that this was the first time she had been
nominated to chair such a committee in a procurement process. She had been
appointed to serve as Chairperson in this adjudication by the Ministry for Gozo but
that she did not recall the official who signed her letter of appointment. She said also
that on the date of the tender opening session there were three packages and that each
package was numbered by the Evaluation Commutiee. Arch. Farrugia also stated that
the Committee had circulated a List of Tenderers/ Tenderers” Representatives present

at the opening session and that it was signed by representatives of the three bidders.
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After opening the first two packages out of three containing the other offers, Arch.
Farrugia said that the third package could still not be 1dentified by the Commuttee as 1t
allegedly did not bear any identification and that for all that she knew it “could have
been a bomb’ (sic). The witneess explained that no minutes of proceedings or
deliberations were taken at the tender opening procedure. Instead the Members of the
Committee drafted a summary report some days later. On the question of the validity
of the Tender Guarantee, Arch. Farrugia stated that on opening the first envelope, 1n
her opinion, the bank guarantee did not reflect the standard wording shown in the
specimen contained in page 59 of the Tender Dossier. She also recalled that a
member of the Contracts Commuittee had expressed his opimion that the bank
guarantee was valid and that this was later confirmed by the Director General
{Contracts) Mr. Zarb who had been called in to venfy the validity or otherwise of the
guarantee. Mr. Zarb had expressed no reservations on the validity of the guarantee.
The witness stated that after Mr. Zarb had affirmed that the bank guarantee was valid
in terms of the legal requirements stipulated by the Department of Contracts, as the
contracting authority, the Evaluation Committee proceeded to open the second
envelope. At this point she asserted that the Members of the Committee could not
find any reference to Gatt Tarmac Lid. in the tender document and that Mr. Mario
Gatt had indicated the part of the Tender document referring to Gatt Tarmac Limited
as the subcontractor. Because Polidano Bros. Ltd. was indicated in the Tender Form
as ‘Parmer 4° and because the Tender Guarantee was not issued in the name of
Polidano but in the name of Gatt Developments for Gatt Tarmac Limuted, she asserted
that the Board could not deduce the identity of the tenderer. In agreement with the
other Members she therefore sought the Attorney General’s advice on this matter. In
addition they published a signed schedule on the notice board of the Contracts
Department containing the words “to seek further clarification” next to envelope no.

2 of the Polidano bad.
In reply to questions made by the Chairman of the Contracts Appeals Board, Arch

Farrugia stated that to her the advice given by the Attorney General was not

sufficiently clear and that it left room for interpretation as to the validity or otherwise
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of the Tender Guarantee furnished. She later stated that the Evaluation Committee
held some meetings in the premises of the Government Farm at Xewkija, Gozo
discussing the issuwes involved and that the Ewvaluation Committee decided to
recommend a rejection of the Polidano bid. Arch. Farrugia argued that the Evaluation
Committee was competent to reach such a decision irrespectively of the advice given
by Mr. Zarh and the Office of the Attorney General Asked by legal counsel for
Appellants why notwithstanding the undertaking to seek clarification. no such
clarification was sought, Arch Farrugia declared that it was evidently a mistake on

her part to have made such an undertalang.

In addition, when asked the very basic question to state on which criterion (out of the
two available at law, 1e. the Most Economically Advantageous Tender "MEAT” or
the lowest price offer) had been adopted by the contracting authority to award this
contract, she unequivocally and wrongly declared ‘MEAT™ when 1n actual fact Article
31.1 of the Tender Dossier specifically states that the criterion to be used 1s the lowest

price offer.

Ivana Farmgia also declared on oath that all Members of the Evaluation Committee

had signed a declaration of mndependence and impartiality.

2.13  The other members of the Evalvuation Commitiee Arch. Angelo Portelli, Arch.
Mario Ellul and Arch. David Vassallo produced by the Muustry for Gozo
confirmed that they were appointed to the Evaluation Committee by the Ministry for
Gozo and that they signed a declaration of independence and impartiality. No one
confirmed that such declaration included lack of any real or potential conflict of

interest.

214 Dr. Noel Camilleri then on oath testified that in a meeting held at the Department
of Contracts on the 12 July 2005 with Mr. Edwin Zarb on behalf of the Contracting

Authonity, Mr. Zarb confirmed that the applicable regime was that enshrined in LN

299/2003.
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215 Inview of the technical arguments on EC Law which legal counsel for Appellants
planned to expound in further detail in written and oral legal submissions in front of
the Contracts Appeals Board, they finally requested to produce Dr. Joanna Drake as
expert witness on EC Law. This request was however, rejected by the Board
followmng strong representations by legal counsel representing MAC Joint Venture

(Leader: Road Construction Limited).

3. Inrregularity of the Procurement Process

3.1 Wrong Application of the applicable law — legitimate expectations under LN

200/2003

3.1.1 Article 38 of the Tender Dossier’ entitled “4ppeals’ contains extracts from Part
XII of the Public Contracts Regulations (LN 299/2003) in connection with the
procedure for appeals from decisions of the contracting authonity in procurement

processes using the separate packages procedure.

3.1.2 In his ‘rejection letter” of the 8 July 2005 addressed to Polidano Group and Gatt
Tarmac Ltd | the Director General {Contracts) however refers to the provisions of
the ‘new” public procurement regime promulgated by means of LN 177/2005 on

the 3 of June 2005:

3.1.3 The application for appeal lodged in terms of Article 38 of the Tender Dossier,
referred to the applicable regime 1n terms of LN 299/2003 (as amended) quoted in
the Tender Dossier and as endorsed in the official acknowledgement sent to the

Appellants by the Director General (Contracts) on the 14™ July 2005%;

p. 30 ot seq
* Doc A attached
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314

315

In the reply to the application for appeal, filed by the MAC consortium (Leader:
Road Construction Limited), the respondents refer to the fact that LN 299 of 2003
has been replaced by LN 177 of 2005 and assert that any reference to the “old’

procurement regime renders the appeal null and void.

The Appellants humbly submait that this 1s a gross misapplication of basic rules on
legal certainty and retroactivity of the law. It is not only self-evident but also
requires little legal argumentation i terms of the doctrine of legitimate
expectations. Non-retroactivity of the law 15 a basic tenet of the doctrines of the
rule of law and legal certainty, and such the decision to apply the new regime in
the absence of a clear transitory provision to that effect is symptomatic of the
manner in which this adjudication process has been handled. Not only 1s the
decision of the contracting authority in breach of EC Law (as will be argued
hereunder). and not only was the Evaluation Committee irregularly constituted®;

but it even applied the wrong procurement regime!

It 1s essential at this stage, before submitting any legal arguments on the
applicable legal regime to this procurement process, to set a brief time-line of

main events m the award of this public works contract:

« 19/10/2004: Prior Information Notice (Official Journal)

* 20/01/2005: Contract Notice (Official Journal)

s 28/01/2005: Retrieval of Tender Dossier by Appellants

e 10/03/2005: Deadline for submission of tenders

e 10/03/2005: Tenders Evaluation by Evaluation Committee

* 22/03/2005: Letter from legal counsel for Polidano Bros. Lid

Director General (Contracts)
e (3/06/2005: LN 177/2005 comes into effect
* (8/07/2005: Rejection letter 1ssued 1o terms of LN 177/2005

11
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3.1.7

LN 177 of 2005 transposes into Maltese Law the provisions of the new EU public
procurement regime — Directives 17/2004/EC and 18/2004/EC enacted in April
2004 and replacing the existing procurement rules which were divided in three
distinet directives on public works, supplies and services accompanied by a
remedies directive which still remains in force. The deadline for transposition in
Maltese Law was set by the European Commission for the 31¥ January 2006, but

Government has now already transposed the new regime.

However, this new regime which entered into force in Malta on the 3™ June 2005

cannot be said to apply retroactively to a procurement relationship which was:

(a) initiated on the 28" January 2005 with the retrieval of the tender
documentation;

(b) preliminarily adjudicated on the 10™ of March 2005:

(c) acknowledged by the Director General (Contracts) in terms of LN 299/2003;
and which above all

(d) 1s based on a Tender Dossier which makes express reference to LN 299/2003
as the regime applicable to the tender process including any appeal

&
procedures”.

The principle of legal certainty is a general principle of law and a fundamental
element in the doctrine of the rule of law. In specific circumstances however, 1t
has been applied to refer to the principle of legifimate expectations and the
principle of non-retreactivity af the law. According to the basic principle of non-
retroactivity, a measure cannot take effect before it is published. LN 177/2005
was published on the 3™ June 2005, ie. when the tenders compiled in accordance
with the contract Notice and in terms of the provisions of the Tender Dossier, had
not only been submirted, but had already been opened and subject to an evaluation
on their merits by the Evaluation Committee on the 10™ March 2005. It is obvious

that this process 1s governed by the law in place at the time of publication of the

¥ See
® See Article 38 of the Tender Dossier
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contract notice, which is the time when all bidders or potential bidders in the
Internal Market (by retrieving copies of the Tender Dossier) acquired legitimate
expectations that the contracting authority will conduct the process of
adjudication in accordance with the provisions of the Tender Dossier. including
therefore Article 38 thereof which specifically quotes Regulation 102 of LN
209/2003 as the applicable appeals mechanism.

3.1.10 Furthermore, it 15 inconceivable in terms of the principle of legal certainty that a
contracting authority invokes a supervening procurement regime, which has
entered into force just before the formal notification of the rejection, only for the
first time in that same rejection letter, 1.e. after having applied throughout the

‘old” regime.

3.1.11 For correctness sake however, it has to be stated that the changes brought by the
‘new’ procurement regime with the introduction of revised thresholds and the new
‘competitive dialogue’ procedure, may have no substantive effect on the current
proceedings. The application by the contracting authority of a new regime which
15 clearly not applicable to a procurement process that has already been published,
evaluated and reached a late stage in the adjudication however, further highlights
the superficiality with which the process has been handled and the total disregard

for vested rights of the Appellants.

31.1.12 In addition, apart from the fact that the Tenderers in these proceedings could
certainly rely on the express provisions of the Tender Dossier, the applicable
regime was confirmed by the Director General (Contracts) himself Mr. Edwin
Zarb in a meeting held on Tuesday 12® July 2005 with Dr. Noel Camilleri at the
Department of Contracts. This was confirmed under cath by Dr. Camiller: himself

and his evidence was not m any way contested.

3.1.13 The tenuous nature of the argument in favour of the applicability of the new

regime 1s further exposed if one were to consider the legislative history of the new

13
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EC Procurement Directives transposed by LN 177/2005. In the dizcussions and
consultations at EU-level prior to the adoption of the “new package’, there was a
strong move in favour of eliminating the ‘lowest price offer” as a selection
criterion and retaining exclusively the MEAT (“Most Economically Advantageous
Tender™). In the end this amendment was not adopted. However, had this selection
criterion been removed from the new EC legislative package, and therefore from
LN 177 of 2005, what would have happened to this procurement process which 1s
clearly and unequivocally based on the lowest price criterion per Article 31 of the
Tender Dossier? Would it have been suspended? And what about the legitimate
expectations of the three bidders? Could they sue the contracting authority for
damages? Or would the procurement process be aborted and reissued

accordingly?
3.2 Breach of Regulation 33 and the invalidity of the award procedure

321 The incorrect application of the procurement regime governing this contract
highlighted in the last preceding section, is not the only evident serious
irregularity in this process. Regulation 33 of LN 299/2003 regulates the contracts
whose estimated value equals or exceeds the applicable thresholds, including
procurement processes in which the “separate packages™ procedure 1s used. The

proviso to Beg 33 reads as follows:

“Pravided that public contracts required by those contracring authorities listed in
schedule 2 shall be issned, administered and determined by the Department of
Contracts, which for the purposes of these regulations shall act on their behalf;
and public contracts required by those contracting autharities listed in Schedule 3
shall be issued, administered and determined by the contracting authorities listed
subject to the provisions set out in these regulations.”

3.2 2 Although m the oral hearings the Chairperson and the Members of the board were
evidently confused as to whether the contracting authority was the ADT, the

Ministry for Gozo or the Department of Contracts, 1t 15 very clear from the

7 See also Regulation 36(1) of LN 177/2003
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provisions of Regulation 33 that for contracts exceeding the EU thresholds, the
contracting authority is the Department of Contracts. In this particular case
the 1ssue 15 amply settled by mere reference to the EU Contract Notice published
in the Official Journal of the European Union® which unambiguously indicates the
‘Department af Contracts, Notre Dame Ravelin, Floriana Malta’ as the

‘Contracting Authority’.

However, in spite of the provisions of the law which require the Department of
Contract to issue, administer and determine similar procurement processes, the
Chairperson and the other Members of the Board confirmed that they were
appointed by the Mimstrv for Gozo. This 15 a serious irregularity in the

procurement process: a direct violation of the provisions of Regulation 33.

As a confirmation of this, the letter of rejection was signed by Mr. Edwin Zarb,
Director General {Contracts), who 1s the person identified as the ‘contracting
authority” in the EU Contract notice and not by an official/director from the
Ministry for Gozo. This renders the appointment by the Ministry for Gozo of
Architect Farrugia and the other Members of the Evaluation Committee null and
void as are all the decisions taken by the said Evaluation Committee including the

decision to reject the Polidano bid.

The Director General (Contracts) 15 ex lege the contracting authority in contracts
whose wvalue exceeds the EU thresholds clearly reflected in the transposing
Maltese legislation”. Its obligation to issue, administer and determine the
contract, includes the appointment of any Evaluation Committee/Adjudication
Board and a significant presence within that Committee ensuring active
participation in determining the contract award. No other authority in Schedule 2

of LN 299/2003 (which mcludes the Ministry for Gozo and the ADT) can issue,

¥ See informal internet printout of notice attached and marked as “Doc €.
¥ Both LN 299/2003 and LN 177/2005
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administer or determine such procurement processes. The law bars these

authortties from having direct participation in the procurement process.

326 Inthus particular tender however, the Director has been divested of his role at law.
No member of the Evaluation Committee was appointed by him, he plaved no
role 1n the deliberations and adjudication apart from being called mn to clanfy
alleged difficulties relating to the bid'® and was, in his own words at the oral
hearings, unaware of the proceedings leading to the rejection of the Appellants

bid'l

3.2.7 In view of this serious breach of public procurement legislation, the Appellants
submit that the Contract Appeals Board should declare the adjudication process
mvalid and should order the Darector General (Contracts) to mitiate fresh

proceedings for the award of this contract in terms of Regulation 33 of LN

299/2003.

3.3 No locus standi of Ministry for Gozo

3131 Ar the very initial stages of these proceedings, appellants had unsuccessfully
debated and requested the Contracts Appeals Board to establish who the parties to
the appeal were. This preliminary request was made because appellants wanted to
reaffirm the Board's first pronunciation that transparency should reign during
these proceedings and therefore it was imperative not only for Appellants but
even for the Contracts Appeal Board itself to establish who were the parties
mvolved in these proceedings. This plea was submitted due to the fact that at the

opemng of the first hearing of these proceedings, an unsigned note of submissions

on plain paper was presented to the Board on behalf of the Ministry for Gozo.

3.3.2 Appellants submit that it 15 highly irregular that a note of submissions iz filed

without any signature and clear written identification whatsoever of who had

1 Only to be in tum ignored by the Evaluation Committee
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prepared 1t and on whose behalf it was being presented. This lack of transparency
leads one to conclude that there was and 15 some obscure and ulterior motive
behind the Mimstry’s of Gozo interest and representations in these procedures.
This 15 beimng said because appellants humbly submit that the Ministry for Gozo
has no “locus standi™ in these procedures and therefore should not have been
allowed to submit its representations on the whole matter. Moreover any
submissions whether oral, or written should not be considered and consequently

removed from the whole process.

3.3.3 It has to be kept clearly in perspective that the contracting authority is the
Department of Contracts, as has been amply expounded in these submissions As
such it 15 the said Department through its Head. whose designation is now

Director General (Contracts) which should be a party to these procedures.

3.3.4 The basis of our submuission 1s clearly found in Article 5(1) of LN 299/2003
which specifically stipulates that “There shall be a Director of Contracts who
shall be responsible for the running af the Department of Contracts and generally
Jor the administration of the procurement procedures as laid down in these

regulations ™.

3.3.5 Ths regulation distinctly states that it 1s the Director General (Contracts) [as he 1s
presently known] who is responsible for the administration of the procurement
procedures and not the Ministry for Gozo. The regulations go further. In fact
Article 5(2)1) states that “U'nless otherwise provided for in these regulations it
shall be the function of the Director of Contracts [Director General (Contracts)]
fo institute and fo defend anmy judicial or arbitral proceedings that may be

necessary in relation to any contract awarded by him " [emphasis added].

3.3.6 It is quite evident from the wording of these two articles of LIN299/2003 thart 1t 15

the Director General (Contracts) who 1s empowered to be a part mn any arbitral or

Uy supra 2.9
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other judicial/quasi-judicial proceadings concerning any contract administered by
him as the contracting authority and NOT (as in this case) the Ministry for Gozo.
Thas signifies that it 15 the Director General (Contracts) who had to be a party in
these proceedings and defend the decision taken and not the Ministry for Gozo
which very strangely filed an unsigned and under no official letterhead a note of
submissions to the Contracts Appeal Board and made oral submissions durning the
whole proceedings and presumably will also file a signed note of final
submissions. This, in our opinion, 1s highly irregular and in violation of the said
regulations. Not only, but also 1t goes contrary to spirit of the whole appeal

proceedings.

It 15 pertinent to point out, if mn reality there 1s such a need to do so, that these
whole appeal proceedings have been initiated in the light of the decision dated 8™
Tuly which was sent to Polidano Group and Gatt Tarmac Limited. This decision
was not issued by the Head of the Ministry for Gozo. It was not 1ssued by an
official of anv department falling within the same Ministry for Gozo. Had the
Mimstry for Gozo been the contracting authority then appellants would not have
raised this legal argument for it would have been correct for the Head of the same
Ministry to sign and issue the decision of the 8" July. However this is not the case

under examination.

It was the Director General (Contracts) who signed the decision of the 8 July. It
was the Director General (Contracts) or his representative who sent this decision
to Polidano Group and Gatt Tarmac Limited. It was the Director General
(Contracts) who is clearly identified as the Contracting Authority in the EU
contract notice. It was from the office of the Director General (Contracts) that this
decision was faxed to appellants and NOT FROM THE MINISTRY FOR GOZO.
These are facts that cannot be rebutted unless one has to doubt the authenticity of

the official documentation found and held by the Contracts Appeals Board.
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The Appeal lodged by appellants was filed against the letter dated 8 July and
signed by Mr. Edwin Zarb as Director General (Contracts) - the Contracting
Authority. This appeal was lodged on Thursday 14" 7 uly at the Department of
Contracts and an official receipt of the said appeal and of the deposit of ten
thousand Maltese Lin (LM10,000) was handed over by the same Department.
Therefore once an appeal was received by the Head of the Contracting Authority
(the Director General (Contracts) against its decision, it should have been the
same Director General (Contracts) who should have been a party to these
proceedings and again we humbly submit, NOT the Mimstry for Gozo. The
presence of the Ministry for Gozo rather then the Director General (Contracts)
leads Appellants to submit that there 1s a sinister or ulterior motive on the part of
the Mimstry of Gozo which lacks clanty and transparency. How can a party who
has not signed the decision against which an appeal has been lodged and is being

debated in these proceedings be a party to answer to that decision?

4. Question of Validity of the Tender Guarantee

4.1 In the letter dated 8 July 2005. the Director General (Contracts) informed the

Appellants that their tender had not been selected since:

“The affer was not in compliance with the Tender Dossier since the identity of the
tenderer submitting the tender is obscure because whilst the tender guarantee
identified M/S Gatt Development Limited for Gatt Tarmac as the tenderer, the Tender
Form did not identify the name of the tenderer. ™

The Appellants respectfully submit that this 1s legally and factually incorrect for the

reasons which will be analysed hereunder. However, since at the sittings of the 24

and the 29 August 2005 questions relating to the validity of the Tender Guarantee

were raised, 1t 15 very important to deal first with this matter even though the validity

of the Tender Guarantee was never put into question by the contracting authority in

1ts letter of rejection.
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4.2 Article 18 m Volume 1 of the Tender Dossier. imposes an obligation on the Tenderer
to provide a Tender Guarantee i favour of the contracting authority (Department of

Coniracts) in the following terms:

1811 The Tenderer must provide, as part of his tender, a tender guarantee in
the form set out in Volume I, Section 3 of the Tender Dossier and meeting
the essential requiremenis set out therein. The tender guarantee must be

Jor an amount of twenty five thousand Maltese Liri (Lm 25,000). The
original guarantee must be included in envelope no. 1 with the tender;

1812 The Tender guarantee shall only be accepted if issued by a Maltese bank
in the form set out in Volume 1, Section 3 and any modifications to the
said form shall render the Tender Guarantee inadmissible.

1813 The Tender Guarantee must be valid for at least 90 days from the deadline
Jor submission of tenders and be issued to the Contfracting Authority for
the requisite amount. In exceptional cases, hefore the period aof validity
expires, the Contracting Aurhority may ask the Tenderers to extend the
period for a specific number of days, which may not exceed 40 days.

1814 Any Tender not accompanied by an admissible Tender Guarantee will be
rejected by the Contracting Autharity.

4.3 The reason for this obligation to provide a tender guarantee which may be called on
demand by the Director General (Contracts) as the contracting authority, 1s that of
inter alia insuring against all expenses incurred by the said contracting authonty
throughout the procurement process, mncluding at subsequent negotiation stages (if
any), prior to the conclusion of the contract. In addition, such guarantee will furnish
the contracting authority with sufficient security that the tenderer(s) can sustain their
bid throughout the adjudication process and that if selected, the successful tenderer
will be bound by the terms of his offer to sign the contract after 1ts award. This is very
common practice in the field of public procurement. in particular with contracts

having a relatively high procurement value.
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4 4Tt has to be clearly remembered however. that this guarantee will be replaced at the
post-award stage by a performance bond amounting to 10% of the contract price i

terms of Article 15.1 of the specimen contract included in the Tender Dossier .

4.5 The obligation of the Tenderer 1s therefore to provide a valid Tender Guarantee
which should serve as a bid bond safeguarding the interests of the contracting
authority throughout the procurement process until the award and the subsequent

conclusion of the contract in question.

4.6 There can be no doubt that the Tenderer. Polidano Bros Ltd.. has fulfilled this
obligation enshrined mm Article 18.1, and incumbent on all tenderers, to provide a
valid tender guarantee. This has been confirmed in corroborated evidence given by
(a) the Bank of Valletta Gozo Branch Manager Mr. Jack Thewma, (b) by the Head of
the Bank of Valletta Legal Office Dr. Michael Borg Costanzi and (c) by the head of
the Contracting Authority itself, the Director General (Contracts) Mr. Edwin Zarh,
on this matter. In addition, this was also the opinion of the Attorney General and
originally also that of the Evaluation Committee itself, which proceeded to open the
second envelope. If the bid bond was deemed mvalid then the Committee had to
discard vnopened the remaining two envelopes. It instead proceeded to open the
second envelope thereby confirming and ratifying the existence of a valid tender

guaraniee.

4.7 Mr. Thewma 1n his examination-in-chief and in cross-examination at the sitting of the
24™ August 2005. when presented with a copy of the Tender Guarantee No.
G24TFC3092 did not hesitate to affirm that the Bank would honour a demand by the
Director General (Contracts) “with no guestions asked”. This was subsequently
confirmed by Dr. Michael Borg Costanzi when he asserted that the Bank did not
require anv reference whatsoever to Polidano Bros. Ltd. or to Gatt Tarmac Lid. in
order to honour the guarantee and release funds in favour of the Director of Contracts.

Dr. Borg Costanzi confirmed that the Tender Guarantee was a “stand-alone

. p-108 of the Tender Dossier, in this case amounting to c.a. L 200, 000
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document” and as such the Bank would honour the claim on simple presentation of
the original. Asked whether reference to Polidano in the Director of Contract’s
request would bar the bank from releasing funds, the witness said that he would
simply ask the Director General (Contracts) to remove reference to Polidano Bros
Ltd. and wpon mere reference to the Tender number, the Bank would honour the

request immediately.

4 8 Therefore, the opinion of the Director General (Contracts) that the tender guarantee
was valid"” and that the public interests which it seeks to protect were sufficiently
safeguarded, 1s comforted both by banking practice as explained by Mr. Thewma and
Dr. Borg Costanzi and by the legal opimion of the Attomev General. This was
strongly reaffirmed by the Director General (Contracts) several times both in cross-

examination and when answering direct questions from the Appeals Board itself.

4.9 From the evidence produced. the Appellants humbly submit that 1t 1s therefore
sufficiently clear that the Tender Guarantee was valid and executable. In addition the
optnion of the Attorney General’s office left no room for interpretation on the
question of the validity of the Tender Guarantee — 1t was valid and the contracting
authority was entitled to exercise 1ts rights thereunder. In this respect the Appellants
also refer to the evidence given by Mr. Mario Gatt and subsequently confirmed by
Arch. Ivana Farrugia that a member of the Confracts Committee present in the

adjudication room also expressed his opinion that the Tender Guarantee was valid.

410  Without prejudice to the above however, it has to be restated that this argument
which was so emphatically stressed by legal counsel for the Ministry for Gozo and for
the MAC Consortium (Leader Road Construction Limited) 1s completely irrelevant to

the merits of this appeal.

4.11 The Appellants have lodged an application to initiate these review proceedings

leading to the reversal of the decision of the Director General (Contracts) of the 8%

13
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July 2005. The reasons for rejection in this letter refer exclusively to an alleged
conflict in the identity of the Tenderer — between what 1s indicated in the Tender
Guarantee form and what 1s stated (or allegedly not stated) in the Tender Document.
The validity of the Tender Guarantee was however, never at issue since the rejection
letter made no direct or indirect reference to the wvalidity or otherwise of the
guarantee. It 15 in any case a question amply settled by the Director General
{Contracts) (the head of the contracting authority) himself physically present on the
10™ of March and by the fact that the Evaluation Committee itself proceeded with the

opening of second envelope.

Third Party (subcontractor) Acting as surety

5.1 As was clearly crystallised in the very lucid analysis of the principles of suretyship

and the principles of bank guarantees under Maltese Law made by the Attorney
General’s office, a bank guarantee issued by a person/legal entity i favour of a third
party is valid at law and was nightly deemed executable by the contracting authority

{Director of Contracts).

5.2 Notwithstanding what has been suggested by interested parties in the present

proceedings, it has to be stated that there 15 also nothing odd or strange in having this
legal set-up. To the contrary this 1s one very simple type of commercial transaction.
Gatt Tarmac Limited was interested in a project which required high turnover and
general capacity requirements which it could not satisfv on its own. It therefore
decided to act as subcontractor in the Polidano Bros Ltd. bid obliging 1tself to do only
30% of the total procurement value in works and to provide the initial pre-award bank
guarantee in favour of the Director of Contracts. This Bank guarantee would be used
by Polidano Bros Ltd. in its first envelope and would enable the latter therefore to
satistv its obligation (incumbent on all Tenderers) in terms of the Article 18.1 of the
Tender Dossier quoted above: to furnish a valid bank guarantee issued by a
Maltese bank in favour of the Director of Contracts. The Tender Dossier does not

require that the Tenderer should furnish a valid bank guarantee in his own name. It
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only requires the Tenderer to secure the pre-contractual short-term interests of the
contracting authority by providing a valid bank guarantee for the amount of Lm

25.000.

5.3 In a public procurement process, the tendering documentation has to be narrowly
construed. If for the Contracting authority, 1t was more important to have the bid bond
or ‘“Tender Guarantee 1ssued in the name of the Tenderer ttself rather than having any
valid and executable bank guarantee, then this should have been clearly and expressly
set out in Article 18 of the Dossier. Simple reference to the model Tender guarantee
form (p. 59 of the Tender Dossier) 1s not enough, in particular as it is common
knowledge for example, that the wording used in guarantees is invariably different
from the specimen'. In addition the specimen itself cannot be adopted in a literal
way in the Tender Guarantee to be provided by the Tenderer as it also contains other
obvious incorrect use of terminology. For instance, it refers to “the Contractor” when
it 15 evident that in a pre-contractual guarantee which 1s mtended to secure the short-
term pre-award interests of the contracting authority, there 1s as vet no figure of a

‘Contractor” but only Tenderers or Bidders.

54 1In the absence of an express prohibition to have third parties providing a bank
guarantee for obligations assumed by the Tenderer. the Tenderer can rely on the
general prnciples of Maltese civil law and ask an independent entity (as the
subcontractor) provide such security. This was clearly and unequivocally confirmed
in the advice given by the Attorney General. sought by the Evaluation Committee

itself.

5.5 Without prejudice to the above, in any case however, even if the Ewaluation
Committee was not ready to rely on the opinion of the Attorney General to the effect
that under basic tenets of Maltese Civil Law and in terms of a literal construction of

Article 18 of the Tender Dossier the guarantee could be furnished by a third party, in

* See 2.0 supra
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a procurement process underpinned by the criterion of the lowest price offer, the

Committee should have at least adopted a pro-competition approach.

5.6 So long as the short-term interests of the contracting authority were sufficiently
protected, even 1f the Evaluation Commuttee still found personal or other reasons not
to be convinced by the opinion of the Attorney General, it should have decided
favour of competition and not n favour of an outnight exclusion of a tenderer who
had fully complied with the minimum requirement contained in the Tender Dossier,
1e the duty to provide a valid bank guarantee 1ssued by a Maltese bank This 15 a

fundamental principle at the core of public procurement legislation.

5.7 However, the Evaluation Committee completely failed to appreciate the very nature
of a procurement process and the spirit in which it has to be conducted"”. but with
such an inexperienced and ad hoc committee appointed by the Ministry for Gozo, the
Appellants were perhaps asking too much to have a pro-competition approach! This
Evaluation Commuttee was not even aware of the very basics of public procurement.
The Chairperson herself was unaware of the most fundamental principle in every call
for tenders — the selection criterion — which 1s the core rule which should guide an
evaluation/ adjudication panel throughout the process. Indeed in examination-in-
chief, Architect Farrugia, when directly asked whether she knew which one of the
two criteria (i.e. Most Economically Advantageous Tender [MEAT] or the Lowest
Price Offer) available in terms of the Public Contracts Regulations'®. had been
adopted for this process, replied clearly the *most economically advantageous tender’
when 1n reality Article 31.1 of the Tender Dossier 1s categornical in this respect: “The
tender will be awarded to the compliant bidder with the lowest price” '[emphasis

added]

¥ See to the contrary the evidence given by Mr. Edwin Zarb, Director General (Contracts). I supra 2.9

'* Both under LN 299/2003 (as amended) and under LN 177/2003 these are the only two criteria for
selection that can be adopted by a contracting authority in a procurement process.

b p- 47, Tender Dosster, Article 31 “Criferia for Award "
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6. Alleged conflict between the names appearing on the Tender Guarantee and the

Tender Form

6.1 Section 4 above has addressed the question of the validity or otherwise of the Tender
Guarantee provided by Polidano Bros. Ltd. in the first package of its Tender. This
was done for the sake of clarity and to exhaustively address issues that were raised in
the proceedings. It has to be stressed again however that the 1ssue of the validity of
the Tender Guarantee however, was not the reason for the rejection of the Polidano
Tender and was not even mentioned in the letter dated 8™ July 2005 informing the

Tenderer and the subcontractor of the decision by the contracting authority.

6.2 The sole reason for the exclusion of the Polidano tender in terms of the said decision
by the Director General (Contracts) was that the offer was not in conformity with the
Tender Dossier “since the identity of the tenderer submitting the tender is obscure
because whilst the tender guarantee identified M/S Gatt Development Limited for
Gatt Tarmac as the tenderer, the Tender Form did not identifv the name aof the

fenderer.”

6.3 The 1ssues to be addressed are therefore (1) whether the Tender Form actually failed
to identify the name of the tenderer as alleged and whether (2) such identification (or
lack of it) would render the identity of the tenderer obscure (sic) given that the

guarantee identified M/S Gatt Tarmac Limited.

6.4 In the evidence given by Mr. Paul Caruana'®, the quantity surveyor in charge of
drafting the tendering documentation, the Contracts Appeals Board ascertained that
Volume 1 Section 4 ‘Questionnaire’ was full of voluminous and detailed
information relating to Polidano Bros. Ltd. as “Tenderer”. Form 4.1 ‘Gemeral
Information About the Tenderer’ which mcludes contact details, details on corporate
structure, experience, registration details and shareholding details was compiled in

connection with Polidano Bros. Ltd. In Form 4.2 ‘Organisation Chart’ Mr. Caruana

¥y, supra 2.10
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furnished a detailed corporate organisation chart starting from the shareholders/
directors of Polidano Bros. Lid to the architects and civil engineers, quantity
survevors and employees of the same company involved in this project. Form 43
‘Power of Artorney’ then contained a general power of attorney by Polidano Bros.
Ltd in favour of one of the company directors Mr. Charles Polidano. On the other
hand. Form 4.4 ‘Financial Statement’ provided detailed financial information
ncluding the basic capital structure and the annual value of construction work for
each of the preceding three (3) financial years and a projection for the next two (2)
vears for Polidano Bros. Ltd. This Form also contained copies of andited accounts for
the last years, details of bankers and the approximate value of works in hand also for
Polidane Bros. Ltd. In Form 4.5 ‘Financial Identification Form*® the banking details
of Polidano Bros. Ltd were clearly included, Forms 461 to 469 ‘Technical
Qualifications* provided detailed breakdown of Contractor experience, personnel and
plant for Polidano Bros. Ltd. whilst 4.6.10 ‘Nen-cellusive Tendering Certificate’
was signed by Mr. Charles Polidano on behalf of Polidano Bres. Ltd. The existence
of clear, exclusive and unambiguous references to Polidano Bros. Ltd. throughout
Volume 1 Section 4 was not contested by the parties and their legal counsel in these
proceedings, including counsel for the MAC Consortium (Leader: Road Construction
Limited) and the Mnistry for Gozo. However, in spite of all this, the Evaluation
Committee appointed by the Ministry for Gozo opined that the Tender document did

not identify the name of the Tenderer!

In the very short extract of deliberations afforded to the Appellants prior to this
appeal. which is in itself a breach of procurement legislation'”. the Evaluation
Commuittee has argued that “The Tender Form (Volwme 1 Section 2 of the Tender
Dassier) within envelope no. 2, identified Messrs Polidano Bros. Ltd as Partner 4
with ne further information being given as regards to the Leader and any other
Partners submitting this gffer.” With reference again to the evidence given by Mr.

Paul Caruana, the Contracts Appeals Board has also ascertamned in these procesdings
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that whereas the Tender Form in Volume 1 Section 2°° clearly shows Polidano Bros.
Ltd. as the Tenderer in the column named ‘name(s) of tenderer(s)’, the designation on
the left-hand side column was erroneously printed as “Partner 4°. In the same page
contact details were filled in, again relating to Polidane Bros. Ltd. There was no
reference to any other entity as the Tenderer was not using any project partnering in

this case.

6.6 The fact that Polidano Bros. Ltd. was designated as Partner 4 however, cannot
possibly justify an exclusion of the whole Tender 1n a procurement process worth two
(2) million Maltese Liri. This 1s a tender document which contains a very long and
consistent series of detailed references and financial information relating to only one
company, 1 a set-up where there are no partners or joint ventures involved and where
collaboration with other firms 15 exclusively limited to Gatt Tarmac Litd. acting as
subcontractor, as clearly indicated in the subcontractor form of the Tender document.
It cannot be therefore argued that the designation as Partmer 4 could have led to some
confusion or worse still to obscurity (whatever that term may mean) in the identity of
the Tenderer as it was amply clear that there were no partners in the first place. It was
in addition extremely evident that the Partmer 4 designation should have read
‘Leader’ and that 1t was a simple misprint. Above all, the Evaluation Commuittee
could have asked for a simple explanation of such a matter which 1s capable of being
so easily resolved. In fact, if ome were to consider the notice signed by the
Chairperson of the Committee and posted on the notice board with the words “fo seek
Jurther clarification” this seems to have been the original and more logical intention
of the Evaluation Committee. In the intervening four (4) months from the 10™ March
to the 8™ July however, the Evaluation Committee surprisingly changed its mind with
the result that the Director General (Contracts) issued the letter of rejection. Of
particular significance in this matter 1s the oral evidence given by the Director of

Contracts, somehow reduced to a mere rubberstamp in proceedings whom he 1s

' As Asticle 25.1 of the Tender Dossier (p43) [it will draw up minutes of the meefing, which shall be
available to tendavers on reguest’] gives right to full access to minutes containing deliberations and not to
mere selected extracts .

:c p- 35 of the Tender Dossier
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supposed to ‘issue. administer and determine’”!, who asserted that if one were to
adopt incredibly formalistic attitudes then hardly any one tender could ever be judged

as ‘compliant”

6.7 Finally, by way of general remark. 1t has also to be pointed out that the lack of any
‘obscurity” whatsoever in the identity of the Tenderer 1s mdirectly highlighted by the
Diarector General (Contracts) in his rejection letter, itself addressed i evident
hierarchical order first to ‘Polidano Group.” and in second instance to ‘Gatt Tarmac
Limited’. Notwithstanding the Evaluation Committee’s efforts to try to find the
identity of the Tenderer “obscure’, the Director General (Contracts), as head of the
contracting authornity, himself addressed the rejection letter first to the Tenderer, then
to the Subconiractor, 1.e. exactly in terms of the Tender documentation submutted,
which clearly identified Polidano Bros. as the Tenderer and Gatt Tarmac Limited as

the Subcontractor.

e |

EC Law: Obligation to seek clarification

7.1 Without prejudice to the claim that the Evaluation Committee was irregularly
appointed and is therefore in the first place not competent to adjudicate the tendering
process, the Appellants above all respectfully submit. that with its failure to seek a
clarification on this matter', the Evaluation Committee committed a manifest error of
assessment. This 1s 50 both in terms of the Public Contracts Regulations and 1n terms
of the interpretation given by the Court of First Instance (CFI) and the European
Court of Justice (ECJ) in case-law on directly applicable EC public procurement
legislation. In failing to seek clarification on such a matter, the Evaluation Committee
breached consolidated EC Law principles of good administration and equality of

treatment 1n public procurement processes.

1 supra 3.2
™ As it had obliged itself to do in terms of the notice signed by the Chairperson and published on the notice
board at the Contracts Department
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7.2 The Appellants have been denied by the Contracts Appeals Board, on the objection of
legal counsel for the MAC Consortium (Leader: Road Construction Limited). to
produce Dr. Joanna Drake as expert witness mn EC Law. Notwithstanding this denial,
and notwithstanding the fact that breach of EC Law will be investigated in detail m
other fora 1n case this appeal for reintegration in the process 1s not acceded to, the
Appellants will here expose their legal arguments for the finding by the Contracts

Appeals Board of a manifest breach of EC Law by the Evaluation Committee.

7.3 This breach of EC Law by the contracting authority may lead to state liability in
damages and to formal action mitiated by the Commuission of the European
Communities in its role as guardian of the Treaties. claiming the remmbursement of
funds allocated under the European Regional Development Fund [EDRF]. These
proceedings for a thorough review of adjudication in this EDRF co-financed project
will however be initiated by the Appellants in other fora and are not the subject of the

present proceedings 1f the case may be.

7.4 The question to be analysed here 1s whether in cases where the Evaluation Committee
15 not convinced on the validity or otherwise of similar issues, it 15 bound in terms of
EC Law to seek clarification particularly in such cases where 1t had alreadv obliged
1tself to do so. This 1ssue has been long sertled in EC jurisprudence which can directly

be invoked by the Appellants 1n these proceedings.

7.5In these proceedings however, the Ministry for Gozo-appointed Ewaluation
Committee, through the evidence given by the Chairperson Arch. Ivana Farrugia. has
argued that the Tender Dosster restricted the power to seek clarification to tenders
that have already been declared admissible or “basically compliant’. Now the Tender
Dossier. in Article 28 defines an admuissible tender in the following terms:

“28.2 An admissible Tender is one which conforms io the requirements
and specifications described in the tender documents with no substantial
deviations ar reservations. Substantial deviations and reservations are
thase which:

Bp 45

30

Page 62 of 98



28 2.1 in any way influence the scope, quality or execution af works, or

28.2.2 restrict the rights of the Contracting Authority or the obligations af
the Tenderer under the Contract in a manner inconsistent with the
tender documents, or

28 2 3 rectification of which would unfairly affect the competitive position
af other Tenderers presenting admissible tenders.”

7.6 Even 1f one were to leave aside the question of the contracting authority’s obligation
under EC Law to seek clarification wherever such clanfication 1s necessarj,'u, the
Tender submitted by Polidano Bros. Ltd cannot possibly be categorised as
‘madmissible” and therefore a tender for which no clarification could be sought. The
mstances were a tender should be deemed madmissible (or not substantially
compliant with the Tender Dossier) are exhaustively listed in the sub-articles quoted
above. It needs hardly to be argued that the Tender submitted by Polidano Bros. Lid.
did not contain any substantial deviations which could (a) imfluence the scope of the
works or the rights of the contracting authority or (b) restrict the rights of the
Contracting Authority or else (c) unfairly affect the competitive position of ather

Tenderers presenting admissible tenders.

7.7 In this case. the Evaluation Committee was presented with a perfectly admissible
tender in which the identity of the Tenderer was made amply clear by a huge amount
of consistent information relating to the Tenderer and therefore there could be no
obscurity whatsoever. It was only in one particular page, the designation of the
tenderer was erroneously printed as Partner 4. For the remaining part of Volume 1
Section 4. all information pertained to one and only one Tenderer — Polidano Bros.
Ltd. It was furthermore accompanied by a valid Bank guarantee furnished in terms of
the Tender Dossier by the Tenderer i his bid but provided out of third party
{subcontractor) funds. These elements confirm that the Evaluation Committes was

faced with ‘circumstances where clarification of a tender is clearly both practically

* in itself an overriding principle directly applicable to the present case
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7 and therefore in this case the ‘principle of good

administration, [is] accompanied by an obligation to exercise that power*®.

possible and necessary™

7

7.8 In Tideland Signal v. Commission (Case T-211/2002)°" the Court of First Instance
(CFI) in Luxembourg considered in detail the question of whether a contracting
authority is bound in certain circumstances by EC Law to on public procurement as
well as by principles of good administration, to seek clarification. The appellants in
Tideland submitted a tender which did not comply to the requisite 90-day tender
validity pertod contained in the dossier. Their tender was therefore rejected and in
review proceadings, they alleged that the decision of the contracting authority not to
seek clarification with respect to this factor (which is undoubtedly more serious than
the alleged ‘obscurity’ in the identity). was illegal, because by failing to seek
clarification, the contracting authority mfringed procurement legislation, the duty of
care and the principle of proportionality. Although i Tideland the contracting
authority argued that the principle of equal treatment of tenderers, the impossibility to
correct any sort of formal errors (as was argued by Architect Ivana Farmugia) and the
transparency of the process barred it from seeking clarification, the CFI was
categorical and very clear in 1ts analysis of the obligations of contracting authorities

in the imnternal market:

“In response fo the Commission’s argument that its Evaluation Committee was
nevertheless under no aobligation to seek clarification from the applicant, the Court
holds that the power set out in the [..] instructions to Tenderers must [to seek
clarification], notably in accordance with the Community Law principle of good
administration, be accompanied by an ebligation fo exercise that power in
circumstances where clarification of a tender is clearly both practically possible
and necessary.[...] While the Commission’s evaluation committees are not obliged to
seek clarification in every case where a tender is ambiguously drafted, they have a
duty to exercise a cerfain degree of care when considering the content of each tender
In cases where the ferms of a tender itself and the surrounding circumsiances
known to the Commission indicate that the ambignity probably has a simple
explanation and is capable of being easily reselved, ihen, in principle, it is conirary

fs . supra fooimote no. 28

* Judgement of the Cowt of First Instance (First Chamber) dated 27.09.2002. See informal copy
gfjudgemanr attached and marked as ‘Doc B’ for ease of reference

= Thid.
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to the requirements of good adminisiration for an_evaluation commiiiee fo reject a
tender without exercising its power to seek clarification. A decision to reject a
tender in such circumstances is liable fo be vitiated by a manifest error of
assessment on the part of the institution in the exercise of that power. 28 [emphasis

added]

7.9 From the witnesses produced in the oral hearings in these proceedings, as well as in
terms of the Tender Dossier. 1t 1s clear that the Evaluation Committee was vested with
the discretion to seek or not. a clanfication. The CFI however, in Tideland has
provided guidelines for the exercise of such discretion by evaluation committees of

contracting authorities in the Internal Market:

“It would however, be contrary to the principle of equality, [ ] for an evaluation
commirtee to enjoy an unfettered discretion to seek or not ro seek clarification of an
individual tender regardless of objective considerations and free from judicial
supervision _Moreover, contrary ta the Commission’s argument, the principle af
equality did not preciude the Evaluation Commitree from allowing renderers to
clarify any ambiguities in their tenders. "

7.10  These principles were already explained by the CFI in the Joined Cases T-112/96
and T-115/96 Séché v. Commission™ and can safely be considered as established
principles of EC Law on public procurement. In addition. following CILFIT*, ECJ
and CFI rulings have now an impact on all national courts and tribunals. Past rulings

of the European Courts have authority in situations where the point of law 1s the same

even though the proceedings in which the issue originally arose differed™

7.11  The application of these principles of EC Law on public procurement assumes
even greater importance in these proceedings because the Contract Appeals Board, as
a tribunal of last instance 1s obliged to refer a question of interpretation of EC Law to
the ECJ in terms of Art. 234 of the EC Treaty, whenever it 15 not satisfied that the

applicable provisions of EC Law are sufficiently clear or it 1s not certain that the

* para. 37 of the judgement attached

?g para. 38 of the judgement

¥ [1999] ECR-SC I-A-115 and I1-623, para. 127

" Case 238/81 Srl CILFIT and Lanificio di Gavardi SpA v. Ministry of Health [1982] ECR 3415

1 vide Paul Craig and Grainne DeBurca, EU Law, Text, Cases, Materials, 3™ Edition [Oxford University
Press — 2003), p.450

33

Page 65 of 98



provisions indicated apply to the facts of the particular case m front of it. This will
allow the ECJ to give a ruling on the correct application of EC Law™ in the context of
the subject-matter of the particular case which will enable the Contracts Appeals
Board to arrive at its decision based on the exact and correct interpretation of primary

and secondary EC legislation.

7.12  The Contracts Appeals Board can only refuse to make such a reference if 1t feels
that the 1ssue of EC Law 15 so clear that no reference to the ECJ is warranted. The
Appellants humbly submit that this is the case and consequently the interpretation of
EC Law given by the Court of First Instance in Tideland to the effect that the
principles of good admimistration impose an obligation to seek clanfication for
matters that have simple explanation, is squarely applicable to the merits of this case.
National Courts have in the past refused to make a reference where they were
convinced that issues of EC Law raised in the proceedings were sufficiently clear™ .
The Contracts Appeals Board therefore should apply the principles of EC Community
Law in terms of CILFIT and as explamed in the junisprudence of the ECJ, particularly
in Tideland and quash the decision of the Director General {Contracts), acting on the
recommendation of the General Contracts Committee, to reject the Polidano bid. It 1s
now certamly an established prninciple of EC Law that the power to seek a
clarification in the context of public tenders entails an edligation (of the Evaluation
Committee) at EC Law to seek that clarification in instances where the problem can

be easily resolved.

7.13  Nevertheless, should the Contracts Appeals Board consider that this principle is
not applicable to the facts of this particular case, it 1s obliged in terms of Article 234

of the EC Treaty to ask the European Court of Justice the following questions:

A. In a public procurement process co-financed by the European

Commission (European Regional Development Fund) and regulated by

* Wiener v. Hauptzollamt Emmerich [1997] ECR I-6495
* Re Société des Pétroles Shell-Berre [1964] CMLE 462
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EC Public Procurement legislation, do the principles of good
administration and the corollary obligation to seek clarification in terms
of Tideland Signal v. Commission, extend to national contracting
authorities?

B. In case this obligation is found to apply to national contracting
authorities in connection with public contracts co-financed by
Community institutions, is a bidder in case of violation of this obligation
entitled to an action for damages against the contracting authority in

national courts for breach of EC Law?

7.14 Failure by a court, tribunal or quasi-judicial tribunal of last instance as the
Contracts Appeals Board, either to consider the EC Law 1ssue sufficiently established
and therefore applicable or to refer the 1ssue for preliminary interpretation by the
European Court in Luxembourg, would in terms of Kébler v. Austria” expose the
Member State to damages and an action by the European Commission in its role of

Guardian of the Treaties. In terms of Ksbler:

“The principle that Member States are obliged fo make good damage caused to
individuals by infringements of Community Law for which they ave responsible iz also
applicable where the alleged infringement stems from a decision of a court
adjudicating at last instance where the rule of Community Law infringed is intended
to confer rights on individuals, the breach is sufficiently serious and there is a distinct
causal fink berween that breach and the loss or damage sustained by the injured
parties. e

7.15 In addition, breach of Community law 1 projects which are co-financed by the
Community Institutions will automatically result in proceedings commenced by the

European Commission against the Member State and its contracting authorities.

7.16 Finally, and above all however, the aim of having a public procurement
process in the first place is to have a healthy competition between the tenderers.

The whole process should enable the contracting authorities to sift through all

¥ QI C275/13, Case C-224/01, decided 30™ September 2003
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the documentation in search of the best offer in terms of its declared selection
criterion. Overly formalistic and superficial approaches to bids in which a significant
amount of resources has been invested by the individual Tenderers. not only makes
the contracting authority answerable in terms of whether the public interest was
safeguarded but may also expose that same authority to an action in damages for
breach of its contractual duty in terms of the Tender Dossier. This is not only a

general principle of EC Law and Maltese Law but is the only logical approach!

8. Remedies Sought

8.1 Appellants submit that the Contracts Appeals Board should declare:

8.1.1 that the proceedings are in terms of Reg. 102(4) LN 299/2003 ‘Public Contracts
Regulations™ and this as specifically stated 1n Article 38 of the Tender Dosster;

8.12 the appointment of the Evaluation Committee chaired by Architect Ivana Farrugia
by the Ministry for Gozo is in breach of Article 33 of the Public Contracts
Regulations and therefore as a consequence of which the whole adjudication
process including the recommendations leading the decision of the 8% July 2005
by Director General (Contracts), null and void;

8.1.3 order the Director General (Contracts) to proceed with the adjudication process

afresh in terms of LN 299 of 2003 and the provisions of the Tender Dossier;

8.2 In the alternative and without prejudice to the above, the Appellants submit that the

Contract Appeals Board should 1n any case:

821 declare that the identity of the Tenderer was sufficiently clear in terms of the
provisions of the Tender Dossier and that the finding by the Director General
(Contracts) in terms of the recommendation of the General Contracts Commuittee
that the identity of the Tenderer is ‘ebscure’, is factually incorrect and no such
abscurity should have resulted from a diligent review of the documentation

submuitted.

* Thid,
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8.2.2 declare that the recommendation leading to the decision of the 8% July 2005 to
reject the Appellants™ bid, 1s mn breach of EC public procurement legislation and
the applicable principles of good administration as expressed and interpreted in
jurisprudence of the European Court of Justice and therefore to order the full

remtegration in the evaluation process of the Appellants” tender:

8.2.3 In the further alternative and without prejudice to the above. stay proceedings and
refer in terms of Article 234 of the Treaty establishing the European Community
the question of the applicability and the interpretation of the principles of EC
public procurement Law as expounded in these submuissions, for a preliminary
ruling by the European Court of Justice in Luxembourg. In terms of the
procedures adopted and the Appellants” submissions, it is hereby humbly
submitted that the Contract Appeals Board should seek clarification by submitting

the following question to the European Court of Justice:

A. In a public procurement process co-financed by the European Commission
{European Regional Development Fund) and regulated by EC Public
Procurement legislation, do the principles of good administration and the
corellary obligation to seek clarification in terms of Tideland Signal v
Commission, extend to national contracting authorities?

B. In case this obligation is found to apply to national contracting authorities in
connection with public contracts co-financed by Community institutions, is a
bidder in case of violation of this obligation entitled to an action for damages

against the contracting authority in national courts for breach of EC Law?

8.3 To order the restitution of the appeal registration fee of Lm 10.000 with legal interest

in accordance with the applicable laws from the 14™ of Tuly 2005.

8.4 All this 1s being requested without prejudice to Appellant’s right to seek further

redress.
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These are Appellants” written submissions which are being presented in terms of the
minutes of the last sitting, reserving the right to present further and more detailed

argumentation, should the need arise.

Dr. Stefan L. Frendo Dr. Antoine Cremona Dr. Noel Camilleri
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[}
o A’

IMPORTANT LEGAL NOTICE - The information on this site is subject to a disclaimer and a
JUDGMENT OF THE COURT COF FIRST INSTAMNCE (First Chamber)
27 September 2002 (1)

{Public procurement - Rejection of tender - Fallure to exerciss power to seek clarification of tendear - Action for
annulment - Expedited procedure)

In Case T-211/02,

Tideland Signal Limited, whose registered office is in Redhil, Surrey {United Kingdom), represented by C.
Thamas and C. Kennedy-Loest, Solicitors,

applicant,
v

Commission of the European Communities, represented by 1. Forman, acting as Agent, with an address
for service in Luxembourg,

defendant,

APPLICATION for annulment of the Commission decision of 17 June 2002 rejecting the applicant's tender in
procurement procedure EuropeAid/112336/C/S/WW - TACIS - (Re-tender),

THE COURT OF FIRST INSTANCE
OF THE EURCPEAN COMMUNITIES (First Chamber),
composed of: B, Vesterdorf, President, N.J. Forwood and H, Legal, Judges,
Registrar: 1. Plingers, Administrater,
naving regard to the written procedure and further to the hearing on 17 September 2002,

gives the following

Judgment
Facts and procedure

1. On 27 February 2002, the Commission Issued an Invitation to Tender in TACIS project number
Europeaid/112336/C/S/WW (Re-tender) [slupply of aids to navigation equipment to the ports of Aktau
(Kazakhstan), Baku {Azeroaijan) and Turkmenbashi {Turkmenistan). The same project hac previously
been put out to tender in 2001, but that original procedure had subsequently been cancalled. The re-
tender dossier specified at section B of the Instructions to Tenderers that the tenderers shall remain
baund by their tenders for a period of 90 days from the deadline for the submission of tenders (23 April
2002). That period expired on 28 July 2002.

2. On 25 April 2002, the applicant submitted a tender for Lot 1 of the project. In accordance with the
Instructions to Tenderers, the applicant's accompanying letter of 25 April 2002 (section 3 of the Tender
Submission Form) stated that [£]his tender is valid for a pericd of 20 days from the final date for

http://curia.ew. int/jurisp/cgi-bin/gettext pl?where=&lang=en&num=79979072T19020211... 23/08/2005
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submission of tenders, i.e. until 28/07/02. It further indicated at section 4 of the Tender Submissicn
Form: that [tihis tender is subject to acceptance within the validity period stipulated in [section] 8 of the
Instructions to Tenderers.

On 7 May 2002 the Commission issued & notice of amendment entitled Addendum No 1 to Tender
Dossier (hersinafter the Addendum) by which it modified the description of one of the lots (Item 4.2.2
of Lot 1) and announced its decision to allow extra time for the submission of tenders so that interested
parties might, if necessary, amend their offers and resubmit new tenders by 11 June 2002, Tenders
received by the original deadline, including that of the applicant, were returned to tenderers unopened.
According to the applicant, since it had no need to modify the relevant part of Lot 1, it resubmitted on
10 June 2002 the very same tender documents including the elements required by the Tender
Submission Form and, in particular, the letter of 25 April 2002 containing the sentence quoted in the
previous paragraph.

At its Tender Dpening Session on 17 June 2002, the Commission’s Evaluation Committee rejected the
applicant's hid. According to the part of the Tender Opening Report relating to the applicant's tender,
the reason for rejection was that:

While checking whether the tender submission form, the declarations and the tender guarantes had
been duly completed/submittad, the chairperson noted that the validity of the offer was not reflecting
the requested 90 days from the date of the submission of the tender.

On 28 June 2002, the applicant inquired as to the outcome of the tender procedure by telephone and
was informed that its tender had been rejected. On the same date, the Commission also sent to the
applicant by fax a copy of the Tender Opening Report.

On 1 July 2002, the applicant contacted the Commission by Email stating that it wished to appeal
against the rejection of its tender and asking for information about the relevant appeal procedure. The
Commissien responded that the applicant's tender had been rejected on the ground that its validity was
found to be inadequate with respact to the Commission's requirements because:

Section 8, paragraph 1 of the Instructions to Tenderers states that: [t]enderers shall remain bound by
their tenders for 90 days from the deadline for submission of tenders. Given as a fact that the deadline
was 11 June 2002 and that in section 5, paragraph 3 of your Tender Submission Form you [wrota] that:
[this tender is valid for a period of 30 days from the deadiine for the submission of tenders, i.e. until
28.07.02, the Evaluation Committee was, unfortunately, forced to reject your bid.

By letter dated 5 July 2002, the applicant formally requested that the Commission reinstate it In the
tender process and asked for an assurance that the Commission would not take any further steps in the
tender process pending the resolution of its situation.

By latter of 10 July 2002, the Commission replied to the applicant:

Thank you for your inquiry and remarke concarning this evaluation procedure which we will take intc
account. As the evaluation is not yet finalised, we are not in a position to respand to your observations,
but will revert to you in due course.

By an applicaticn lodged with the Registry of the Court of First Instance on 15 July 2002, the applicant
brought the present proceedings. By two separate applications lodged on the same day the applicant
also reguested, first, the adoption of both an immediate order and subseguently a final order for interim
measures and, second, an expedited procedure in the present case.

On 16 July 2002, the President of the Court of First Instance granted the request for the immediate
adoption of interim measures. The operative part of that order was worded as follows:

1. The Commission shall alternatively;

- adopt all the necessary measures to suspend the award of the procurement procedure for the supply
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of aids to navigation equipment to the ports of Aktau (Kazakhstan), Baku (Azerbaijan) and
Turkmenbhashi (Turkmenlistan), referred as Europedid/ 112336/ C/S/WW - TACIS - (Re-lender), until the
date of the final order in these interlocutory proceedings,

ar

- evaluate the tender submitted by Tideland Signal Limitad in the above mentioned procurement
procedure and allow the said Tideland Signal Limited to participate fully in that procedure in the same
way and on the same basis as all the tenderers, until the date of the final order in these interlocutory
procezdings.

2. Costs are reserved.

11,  Subseguent to the notification of that order, the Commission informed the Court that an award letter
had already been sent to another tenderar, Pintsch Bamag A+V, in respect of Lot 1 of the project on 8
July 2002. However, the Commission had subsequently informed that undertaking that the suspension
of the award of the contract following that order made it impossible for any further steps to be taken as
far 2s the actual signature of the cortract was concerned,

12,  Having heard the Commission, the Court of First Instance (First Chamber) decided, on 1 August 2002,
to grant an expedited procedure in the present case under Article 76a of its Rules of Procedure.

13.  Upon hearing the report of the JudgeRapporteur, the Court of First Instance (First Chamber) decided to
open the oral precedure and requested that the Commission produce certain documents referred to in
its defence. The Commission complied with that request,

14, The parties presented oral argument and answared questions put to them by the Court at the hearing
in open court on 17 September 2002. At the end of the hearing an informal meeting was held and the
Commission was askad to indicate by 19 September whether a settlement of the case was passible on
the basis of its withdrawal of the decision to reject the applicant's tender. An answer having been
provided within the deadline, the Court then requested a further clarification of that decision's status on
23 September 2002 which was provided on the same day.

15. On 24 September 2002, the Court asked both parties to make cbservations on the questior whether
the application for annulment had become devoid of purpese, In their observations, lodged the same
day, the Commission submitted that the application was now devoid of purpose but the applicant
claimed that it was still necessary for the Court to give judgment particularly in order to settle the
question whether the decision to reject its tender had been lawful and to ensure its complate
disappearance from the Community legal orqer_

Forms of order sought
16. The applicant clgims that the Court should:

- annul the Commission decisian of 17 June 2002 rejecting the tender submitted by Tideland Signal
Limited in tender procedure for EuropeAid/112336/C/S/WW - TACIS - (Re-tender);

- order the Commission to pay the costs incurred by the applicant.
17.  The Commission claims that the Court should:

- dismiss the application;

- order the applicant to pay the costs.

Substance
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18.  The applicant raises two pleas in law. By its first plea the applicant clzims that the Commission decisicn
of 17 June 2002 rejecting its tendear is unlawful because it is based on an srroneous determination that
the tender was valid only until 28 July 2002, and not for 90 days from 11 June 2002 as required by
section 8.1 of the Instructions to Tenderers. By its second plea it alleges thal the said decision to reject
its tender is illegal because, by failing to seek clarification of the period of validity of the tender, the
Commission infringed section 19.5 of the Instructions to Tenderers, the duty of care and the principle of
proportionality.

1%.  The Court will proceed to examine the secand plea first.
Arguments of the parties

20, The applicant considers that even if the Court does not agree that its tender was clearly intended to be
valid for 90 days from the revised 11 June 2002 deadline for the submission of tenders, the warding of
the tender documentatian in conjunction with the surrounding circumstances should at the very least
have led the Evaluation Committee to exercise its power to seek clarification under section 15.5 of the
Instructions to Tenderers which states:

In the interests of transparency and ecual treatment and without being able to madify their tenders,
Tenderers may be required, at the sole written request of the evaluation committee, to provide
clarifications within 24 hours. Any such request for clarification must not seek the correction of formal
errors or major restrictions affecting performance of the contract or distorting compeatition.

21.  Moreaver, the applicant maintains that the Commission is bound by & duty of care when organising
procurement procedures, just as it does in other contexts such as the examination of State aid
notifications. According to the applicant, the Commission's Evaluation Committee failed to exercise due
diligence when It rejected the applicant's tender without making use of its power to ask for clarification
of the period of validity of that tender.

22, Similarly, the Evaluation Committee acted disproportionately by rejecting the applicant's tender
because of the view it took as to the duration of the validity of the tender when it could instead have
exercised its powar to seek clarification. This course of action would have avoided any risk that the
applicant would be incorractly excluded from the tendering process, without causing any significant
delay in that process.

23, The Commission first reiterates that there was no uncertainty regarding the meaning of the expression
until 28,07.02. With regard to the applicant's argument that there may have been a certain suspicion as
to the correctness of that date, the institution further points out that is an open question when 2
suspicion has arisen in a particular case such as would oblige the Commission to accept a date other
than that unambiguously put forward by a tenderer.

24,  More specifically as to the Instruetions to Tenderers, which constitute an integral part of the conditions
applicable to all tanders, the applicant's interpretation of section 18,5 is rejected by the Commission.
Firstly, It points out that, under that provision, tenderers may at the sole written request of the
Evaluztion Committee be required ... to provide clarifications within 24 hours. Moreover, in exercising
the discretian which it thus enjoys, the Evaluztion Committee Is to consider the interests of
transparency and equal treatment as between all the companies which have submitted tenders. Itis
also expressly stated that, while tenderers may be requirec to provide clarifications, this is without
being able to modify their tenders and that [alny such request for clarification must not seek the
correction of formal errers ...

25, The Commission argues that the issue which the applicant claims should have been clarified is of
precisely the kind which is expressly excluded from the remit of the Evaluation Committee. Indeed,
according to the applicant's own pleading, its tender contains a formal error, in respect of one of the
basic tender conditions, which cannot be corrected.

26. Furthermore, the Commission dismisses the allegation that It has failed to exercise due diligence in
rejecting the applicant's tender without seeking clarification. The Commission peints out that It is in fact
an error which the applicant itself now claims to have made which caused the applicant's tender to be

http://curia.ew.intfurisp/cgi-bin/gettext pl7where=&lang=en&num=79979072T19020211... 23/08/2005

Page 75 of 98



Page 5 of 8

rejected.

27.  The Commission points out that tender procedures, including those applying to the TACIS Regulation,
are the subject of detailed and precise conditions, the ongaing and strict respect of which represents a
sine gqua non for admission to any tender by analogy, In particular, with the position in respect of
competitions for the recruitment of Community officials (Case T-54/91 Antunes v Pariament [1992]
ECR II-1733, in particular, paragraph 40, and the order in Case C-435/98 P Jouhki v Commission
[2000] ECR 1-2225, in particular, paragraph 35). Moreover, economic operators will be fully aware of
these conditions when they participate in Community tendering. The Commission points out that the
tender submitted in respect of the very same project by the applicant had previously been rejected in
2001 and that the applicant should therefore have been especially vigilant when it submitted its tender
on this occasion. In particular, it should not have simply resubmitted the same documents after the
Addendum was issued and its tender documents were returnad to It, without even checking the dates,
assuming that is what actually happened as the applicant claims.

28, The Commisslon argues that the date at issue regarding the extent of validity of the offer is of
fundamental importance, not only for the contracting authority, but for each of the individual tenderers.
The former must know with certainty when each offer axpires and ensure that all participants enjoy the
seme oppoartunity to take into account all possible relzvant factors for the same period of time,
Essential tender conditions, such as the period of validity for tenders, must therefore be unambiguous
and must not be subject to Interpretation.

29.  In particular, it would be unacceptable, according te the Commission, for reasons of transparency,
consistency and equality, for individual tenderers to be able to enter into a dialogue with the
contracting authority in order to have it reconsider, on a bilateral basis, their individual offers, In
particular, it is therefore improper for the Commission, as contracting authority, to contact a particular
tenderer so that the latter could set its tender in order, except in respect of certain specific issues
where this is expressly permitted. Indeed, such an approach would fly in the face of a system which is
based on the fundamental principle of equality of treatment between all tenderers (Case C-243/89
Commission v Denmark [1533] ECR 13353, paragraph 37, and Case C-87/94 Commission v Belgium
[185€] ECR I-2043, paragraph 70; also Opinion of Advocate General Stix-Hackl in Case C-57/01
Makedoniko Metro and Michaniki v Dimossic [2003] ECR [-1091, paragraph 66). The Commission also
points out, in this regard, that such contacts would Impose on it a heavy workload, since in 2001, for
the TACIS Regulation alcne, Directorate A of Commission DG Europesid Cooperation Office, dealt with
somea 240 cantracts.

30.  In this context, the Commission observes that the applicant's conduct in contacting both the
Chairperson and the Secretary of the Evaluation Committes might merit examination under section
19.& of the Instructions to Tenderers according to which [a]ny attempt by a tenderer to Influence the
Evaluation Committee in the process of examination, clarificaticn, evaluation and comparison of
tenders, to abtain information on how the procedure is progressing or to influence the Contracting
Authority in its decisien concerning the award of the contract shall result in the immediate rejection of
its tender.

31. The Commission also points out that, in the present case, five other tenderers were excluded by the
Evaluation Committee at the Opening Session following a variety of errors on their part anc that to
accept the arguments of the applicant would, at the very least, call into guestion the situation of those
other tenderers, More generally, it contends that the precedent created by a judgment in the applicant's
favour in the present case would cblige the Commission to justify why it had followed its own rules
whenever a decision it had taken in accardance with these rules was queried by one or more of the
unsuccessful tenderers.

32.  Finally, in response to the applicant's allegation that it acted disproportionately, the Commission
reiterates that the alleged existence of a suspicion as regards the offer's validity is irrelevant in view of
the clarity with which the timelimit at issue was set out in the tender and the strictness of the rules
governing tender procedures.

Findings of the Court

33,  The Court recalls that the Commission enjoys a broad margin of assessment with regard to the factors
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to be taken into account for the purpose of deciding to award a contract foliowing an invitation to
tender. Review by the Commuriity coUrts |s therefore limited to checking compliance with the applicable
procedural rules and the duty to give reasons, the correctness of the facts found and that there is no
manifest error of assessment or misuse of powers (Case T-145/98 ADT Projekt v Commission [2000]
ECR II-3B7, paragraph 147},

Moreover, it is essertial, in the interests of legal certainty, that the Commission should be able to
ascertain precisely what a tender offer means and, in particular, whether it complies with the conditions
set out in the call for tenders, Thus, where a tender is ambiguous and the Commission does not have
the possibility to establish what it actually means quickly and efficiently, the institution has no choice
but to reject that tender,

However, section 19.5 of the Instructions to Tenderers issued in the present case expressly empowered
the Commission's Evaluation Committee to sesk clarification of tenders submitted within 24 hours
subject to the condition that any such clarification must not seek the correction of formal errors or
major restrictions affecting performance of the contract or distorting competition. The possibility of
seeking such clarification, as a general practice, is also confirmed at section 4.3.9.4 of the document
entitled Practical Guide to EC external aid contract procedures, produced by the Commissian at the
hearing. The issue to be resolved is therefore whether or not the Evaluation Committee acted legally in
deciding not ta make use of that possibility in respect of the peried of validity of the applicant's tender,

As to the Cornmission’s contention that the applicant’s tender contained a formal error, because Its
validity was unambiguously and expressly limited to 28 July 2002, and that no request for clarification
under section 19.5 of the Instructions to Tenderars was therefore necessary or indeed permissible, the
Court finds as a fact that the statement on which the Commission relies in this regard, quoted at
paragraph 2 above, was ambiguous with regard to the period for which the tender remained valid. It
follows that the statement in question did not necessarily constitute a formal error, but rather gave rise
to an ambigulty which might or might not have revealed the existence of such an error, depanding on
the way that ambiguity was resolved, and in respect of which the Evaluation Committee had power to
seek clarification. In the present case, it was therefore only if, after clarification, the tender's validity
turned out to be limited to 28 July 2002 that it could have been said to contain a formal error.

In response to the Commission’s argument that its Evaluation Committee was nevertheless under no
obligation to seek clarification from the applicant, the Court holds that the power set out in section 19.5
of the Instructions to Tenderers must, notably in accordance with the Community law principle of good
administration, be accompanied by an ohligation to exercise that power In clrcumstances where
clarification of a tender Is clearly both practically possible and necessary (see, by analogy, Cases T-
22/99 Rose v Commission [2000] ECR-SC 1-A-27 and 1I-115, paragraph 56, T-182/9% Carvelis v
Parfiament [2001] ECR-5C 1-A-13 and 11-523, paragrapns 32 to 34; see also, more generally, Case T-
231/97 New Europe Consulting and Brown v Commission [1999] ECR [1-2403, paragraph 42, and
Article 21 of the Charter of fundamental rights of the European Union, 0] 2000 C 364, p. 1, proclaimed
in Nice on 7 December 2000). While the Cormmission's evaluation committees are not obliged to seek
clarification in every case where a tender is ambiguously drafted, they have a duty to exercise a certain
degree of care when considering the content of each tender. In cases where the terms of a tender itself
and the surrounding circumstances known to the Commissian indicate that the ambiguity probably has
a simple explanation and Is capable of being easily resolved, then, in principle, it is contrary to the
requirements of goad administration for an evaluation committee to reject the tender without exercising
Its power to seek clarification. A decision to reject a tender in such circumstances is liable to be vitiated
by a manifest error of assessment en the part of the institution in the exercise of that power.

It would, moreover, be contrary to the principle of equality, to which section 19.5 of the Instructions to
Tenderers in the present case makes reference, for an evaluation committee to enjoy an unfetterad
discretion to seek or not to seek clarification of an individual tender regardless of objective
considerations and free from judicial suparvision (see, by analogy, Jolned Cases T-112/96 and T-115/96
Séché v Commission [1999] ECR-SC 1-A-115 and 11-623, paragraph 127). Moreover, contrary to the
Commission’s argument, the principle of equality did not preclude the Evaluztion Committee from
allowing tenderers to clarify any ambiguities in their tenders, since section 19.5 made express provision
for such clarification to be sought and the Evaluation Committee was obliged ta treat all tenderersin &
similar manner with regard to the exercise of this power.
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39, It is also relevant ta recall, in the present context, that the principle of proportionality requires that
measures adopted by Community institutions do not exceed the limits of what is appropriate and
necessary In order to attain the objectives pursusd and that where there is a choice between several
appropriate measures recourse must be had to the least cnerous (see, for example, Case C-157/96
MNational Farmers' Unian and Others [1998] ECR I-2211, paragraph 60).

40, In the present case, the Court finds as & fact that the applicant did indeed, as it claims, simply resubmit
its original tender documents on 10 June 2002, without modification, on the basis that the medification

to [tem 4.2.2 of Lot 1 resulting from the Addendum did not necessitate any change to the terms of its
tender.

41, Furthermore, given that the date of 28.07.02 corresponded to the 90 day period for which tenders were
required to remain valid under the initial call for tenders of 27 February 2002, the Court considers that
the Evaluation Committee should have realised that the applicant was probably not intending to make
its tender subject to a different period of validity than that required by section 8.1, but had probably
omitted by an oversight to medify that date when It resubmitted its tender following the Addendum.
Not only did the applicant's tender documentation submitted on 10 June 2002 state in two other places
that the applicant’s tender remained valid for the requisite period of 90 days, namely in the letter of 25
April 2002 itself where the letter states, directly above the signature, that [t]his tender is subject to
acceptance within the validity period stipulated in [section] 8 of the Instructions to tenderers and in the
Terms and Conditions attached to the tender which state [v]alidity of offer; 90 days, but that same
letter also stated that the applicant accept[ed] without reserve or restriction the entire contents of the
tender dossier for the procedure referred to above,

42,  In those circumstances, the principle of good administration required the Evaluation Committee to
resolve the resulting ambiguity by seeking clarification of the period for validity of the applicant’s
tender.

43, In addition, as regards the principle of proporticnality, the Court finds that in the present case the
Evaluation Committee, faced with the applicant's ambiguous tender, had a choice between two courses
of action, either of which would have produced the legal certainty referred to at paragraph 34 above,
namely to reject the tender outright or to seek clarification from the applicant. Given the likelihood,
noted at paragraph 41 above, that the tender was Iindeed Intended to remain valid for 90 days from 11
June 2002 until 9 September 2002 as required by section 8.1 of the Instructions to Tenderers and the
fact that the applicant would have been obliged to provide within 24 hours any clarificaticn sought so
that the tender procedure as a whole would have sufferad only minimal disruption and delay, ths Court
holds that the Evaluation Committee's decision to reject the tender without seeking clarification of its
Intended period of validity was clearly disproportionate and thus vitiated by a manifest error of
assessment.

44,  As to the Commission's argument that the situation of other tenderers whose offers were rejected
might be affected by the annulment of the decision to reject the applicant’'s tenders, that circumstance
can in no way justify rejection of the present application. Under Article 233 EC, it is for the institution
whose act has been declared vold to take the necessary measures to comply with the judgment. Those
measures involve, inter afia, the removal of the effects of the illegal conduct found in the judgment
annulling the act, and the institution is thus required to take adequate steps to restore the applicant to
its original pesition (see, for example, the judgments in Case 22/70 Commission v Council [1971] ECR
263, paragraphs 59 and 80, and in Joined Cases T-481/93 and T-484/93 Exporteurs in Levende
Varkens and Others v Commission [1995] ECR 11-2941, paragraph 47}, However, the judgment
annulling the act cannot entail the annulment of cther acts not challenged before the Community courts
but which may be alleged to be vitiated by a similar illegality (see Case C-310/97 P Commissicn v
AssiDomdn Kraft Products and Others [1999] ECR 1-5363, paragraph 55).

45.  As to the Commission's zllegation that the applicant's conduct after the rejection of its tender violated
section 19.6 of the Instructicns to Tenderers, it is sufficient to state that even were it to be founded in
law and in fact, this allegation can have no bearing on the present case since It cannot affect the
legality of the decision annulment of which is sought.

46. It follows from all of the abeve reasoning that the Evaluation Committee committed a8 manifest error of
assessment in failing to exercise its power to seek clarification from the applicant in accordance with
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section 19.5 of the Instructions tc Tenderers,

47, In consequence, the Commission decision of 17 June 2002 rejecting the terder submitted by Tideland
Signal Limited for Lot 1 in the tender procedure for EuropeAid/112336/C/S/WW - TACIS - (Re-tender)
must be annulled, without its being necessary to examine the first plea raised by the applicant.

48,  Finally, the Court observes that an application for annulment may, exceptionally, not become devoid of
purpose despite the withdrawal of the act whase annulment is sought in circumstances where the
applicant nevertheless retains a sufficient interest in obtaining a judgment formally annulling it (see, by
analogy, Joined Cases 254/86 and 77/87 Technointorg v Commission and Council [1588] ECR 6077,
paragraph 11}, In the present case, the applicant claims that it retains such an interest.

40,  The Court recalls that no settlement agreement has been reached between the parties following the
informal meeting of 17 September 2002 and considers that it is not clear fram the responses mace by
tha Commission on 19 and 23 September 2002 whether the decision tc reject the applicant's tender has
truly disappeared from the Community legal order and ceased to have any legal effects (see, for
example, the order in Case T-26/97 Antillean Rice Mills v Commission [1997] ECR I1-1347, paragraph
14}. In those circumstances, the Court concludes that the applicant does retain an interest in obtaining
the judgment it seeks and, given the urgency of the present case and the requirements of legal
certzinty, it is therefore appropriate for the Court to proceed to judgment immediately in order to
resolve formally and definitively the continuing uncertainty as to the legality and current status of the
decision rejecting the applicant's tender.

Costs

50.  Under Article 87(2) of the Rules of Procedure the unsuccessful party is to be ordered to pay the costs if
they have been applied for. Since the Commission has been unsuccessful and the applicant made
application in that regard, the Commission must be ordered to pay the costs,

On those grounds,
THE COURT OF FIRST INSTANCE (First Chamber),
hereby:

1. Annuls the Commission decision of 17 June 2002 rejecting the tender submitted by
Tideland Signal Limited for Lot 1 in the tender procedure for EuropeAid/112336/C/S/WW -
TACIS - {Re-tender);

2. Orders the Commission to pay the costs.

Vesterdorf
Forwood
Legal

Delivered in open court in Luxembourg ¢n 27 September 2002,

H. Jung
B, Vesterdorf

Registrar
President

1: Language of the case: English.
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Attachment ‘B’

Note of submissions of MAC Joint Venture made up oRoad Construction
Company Limited (Leader), Bonnici Brothers Limited and Zrar Limited, C&F
Building Contractors Limited and Schembri Infrastru ctures Limited
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Further to the objection submitted by Polidano Group and Gatt Tarmac Limited
following a call for tenders for “For the reconstruction and Upgrading of San
Lawrenz to Rabat Road, part of Arterial Route 1, Rabat Gozo (CT2616/2004)”.

Note of submissions of MAC Joint Venture made up of Road Construction Company
Limited (Leader), Bonnici Brothers Limited and Zrar Limited, C&F Building
Contractors Limited and Schembri Infrastructures Limited

It is hereby submitted that:

By way of clarification it 1s declared that in view of the particular circumstances of
this case, the parties who filed the objection shall hereinafter be referred to as
“Pglidano & Gatt” and/or the “other party” as appropriate.

Invalidity of Objection

It is reiterated that in their letter of objection Polidano & Gatt declared that the said
objection was being filed in terms of sub-article 102(4) of Legal Notice 299 of 2003,
which legal notice had at the time already been abolished and substituted by Legal
Notice 177 of 2005. Consequently, Polidano & Gatt’s objection is invalid and without
effect and should be dismissed immediately.

Tt is also submitted that during the oral proceedings no evidence was brought to rebut
this point. Dr. Noel Camilleri, one of the legal advisors of Polidano & Gatt, when
giving evidence explained that when the Director of Contracts had been asked to
forward some documentation to Polidano & Gatt, the director refused on the basis of
Legal Notice 299 of 2003. This evidence does not hold water and should be discarded
primarily because it constitutes hearsay evidence and should have been given by the
Director himself in his oral deposition. Moreover and more importantly it is submitted
that in establishing which law is applicable to a particular case, one has to refer to the
law itself and should not limit oneself to a declaration by the Director of Contracts or
anyone else for that matter. A statement of the Director is not tantamount to law. This
‘s well known to the other party who should have known better then to base
themselves on an en passant comment of the Director. For this reason, this board
should dismiss the other party’s objection.

Without prejudice to the above, during the hearing of the objection, a number of
witnesses produced by Polidano & Gatt stated that the tenderer was (and therefore
should have been) Polidano Brothers Limited. This juridical entity does not feature in
the letter of objection which is the subject of these proceedings. This letter of
objection was submitted on behalf of Gatt Tarmac Limited, which during the hearing
resulted to be simply a sub-contractor and as such did not have the right to object to
the decision of the board of adjudication and Polidano Group, which is legally a non-
entity and as such has no rights and obligations at law and is definitely not the
tenderer.

Consequently, it transpires that the alleged tenderer, i.e. Polidano Brother Limited, did
not in effect submit or present an objection in terms of the law.

Polidano & Gatt cannot pick and choose to identify or call themselves as Polidano
Brothers Limited or Gatt Tarmac Limited as it best suits their interest. The other party

always insisted during the proceedings that the tenderer was Polidano Brothers

]
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Limited, it cannot then submit an objection in the name of Gatt Tarmac Limited,
which is nothing else but a sub-contractor or “employee” of the tenderer. The other
party can either claim that the tenderer is Polidano Brothers Limited, in which case it
is submitted that no objection has been filed by the said company, or else it can claim,
which it never did, that Gatt Tarmac Limited was the tenderer.

Lack of identification of tenderer in the tender document

The tender submitted by the other party failed to indicate the name of the tenderer on
the outer envelope of the same as required by clause fourteen of the tender dossier.
This is a serious omission and not a mere lack of formality as argued by the other
party’s legal counsel. The fact that name of the tenderer on the outer envelope is an
extremely important detail is clearly demonstrated by the case in question. Had the
outer envlope indicated the name of the tenderer, the adjudication board would have
immediately realised that the tender guarantee was irregular since it was issued in the
name of Gatt Tarmac Limited rather than that of the tenderer Polidano Brothers
Limited, and would have rejected the tender immediately without opening the second
envelope.

The other party, during the hearing argued that once the adjudication board had
proceeded with the opening of the second envelope, it could not subsequently reject
the tender on the basis of the contents of the first envelope being the tender guarantee.
The adjudication board was, however, in the physical impossibility to establish the
irregularity of the tender guarantee when opening the first envelope since at the stage
the name of the tenderer had not yet been indicated.

The tender was not even identified on the Tender Form. Clause 14.4.1 (Volume 1,
Section 1. General Part, pg. 35) of the tender dossier stipulates that “The Tender must
comprise the following duly completed documents: Tender Form and appendix, in
accordance with the forms provided in Volume 1, Section 2”. The strong wording of
this clause makes it amply clear that the requirements stated therein are mandatory
and breach of thereof will lead to the disqualification of the tender.

The tender dossier required that in the case that the tender was submitted by more
than one entity, the name of the leader had to be indicated in the first box of the
Tender Form under the title “Submitted by:” If a tender was submitted by an entity
acting alone, the name of the same had to be indicated in the same box since this can
never by left empty. It is clear that the name of a tenderer acting alone cannot be
indicated in any other box, especially in a box marked as “Partner 47, as was the case
in the tender under scrutiny.

During the oral proceedings of this objection the other party argued that it was evident
that the tenderer was Polidano Brothers Limited, since every page of the tender bore
the stamp of the said company. The other party, however, chose to ignore the fact that
every page bore also the signature of Mario Gatt in his capacity as shareholder and
representative of Gatt Tarme Limited, The fact that the tender guarantee was drawn
out in the name of the same Gatt Tarmac Limited, which company also signed each
page of the tender casts serious doubts about the identity of the tenderer: s the
tenderer Gatt Tarmac Limited, Polidano Group or both of them together? What is
certain is that the name of Polidano Brothers Limited, failed to appear in those
instances in the tender when the name of the tenderer was mandatory: On the outer
envelope, on the tender guarantee form and in the box labelled “Leader” on the
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Tender Form. Indeed on the tender guarantee there featured a name of another
company rather than Polidano Brother Limited.

Failure to identify the tenderer in the Form of Tender, amounts to failure to comply
with the tendering procedural requirements as stipulated in regulation 82 of LN 177 of
7005. Once the tenderer has failed to abide by the procedural requirements stipulated
in the tender dossier the remaining packages of the tender its offer “are”, in terms of
the same mandatory regulation, “to be discarded unopened” and the fact that the
tenderer could be otherwise identified is immaterial. In such cases the law gives the
Director of Contracts no discretion but to discard a tender immediately, as he in fact
did. The other party’s argument that the law should be interpreted loosely is
unacceptable since it is a known maxim of legal interpretation that a law should be
interpreted literally independently of whether such an interpretation may harm an
affected person — dura lex sed lex. The tender dossier leaves no doubt as to its
interpretation on the issue and uses apposite words such as “without exception” and
“must comply strictly™.

Tender Guarantee

The other party, strongly argued that the tenderer was clearly Polidano Brothers
Limited. If this argument had to be accepted, then the tender guarantee submitted with
the tender under scrutiny, is clearly irregular since the tender dossier, in clause
eighteen clearly stipulates that the tenderer, and no one else, should submit the tender
guarantee. Furtehrmore, the wording of the specimen tender guarantee clearly
stipulated that the tender guarantee had to be issued in the name of the contractor and
in favour of the Director of Contracts. The word “contractor” s defined as the
“tenderer” in the tender dossier. The tender guarantee was submitted by Gatt Tarmac
Limited, which is definitely not the tenderer given that in a different part of the tender
it was indicated as a sub-contractor. This is not a formalistic deviation but one of
substance since it results in a change in parties.

The tender dossier (see pg 3, 33 para.8.2 & 8.3) obliges the tenderers to read the
tender dossier meticulously and submit a tender which conforms “with all the
instructions, forms, contract provisions and specifications contained in this tender
document”. Para. 8.2 stipulates that “the fenderer must provide all documenis
required by the provisions of the Tender Dossier. All such documents, without
exception, must comply strictly with these conditions and provisions and contain no
alterations made by the Tenderer. Tenders which do not comply with the requiremenis
of the Tender Dossier will be rejected”. Therefore, it 1s clear that the above-mention
irregularities amount to failure to comply with the tendering procedural requirements
and therefore the rejection of the tender should be upheld.

This notwithstanding, the other party claimed that the tender guaranatee should be
considered valid as it still fulfils the function it was meant to fulfil. In order to support
this argument the other party produced as witness a Bank of Valletta bank manager,
who declared that he was an expert on bank guarantees and Dr. Borg Costanzi as the
legal advisor of the bank. Said witnesses were asked by Dr. Delia what they would do
if they received a requets for the withdrawal of the guarantee on the grounds that
Polidano Brothers Limited breached its obligation. Both witnesses answered that they
would have to consult other parties, including, according to Dr. Borg Costanzi, the
client itself.
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It is therefore clear that the bank guarantee not only fails to satisfy mandatory
procedural requirements, but also fails to effectively provide an unconditional, on
demand guarantee. The fact that it cannot be withdrawn on mere demand and that it
requires a second opinion, and is therefore dubious, makes it fall short of the
requirements of the tender dossier and the law.

If one had to hypothetically argue that the bank would release the guarantee in favour
of the Director of Contracts, if a request is made with no direct reference to a breach
of Polidano Brothers Limited, this would not change the fact that the bank guarantee
was issued in the name of Gatt Tarmac Limited. Consequently the latter company
may sue the Director of Contracts for damages stating that it never withdrew its tender
(which indeed it has never submitted) and therefore its tender guarantee should have
never been forfeited.

The other party argued that Gatt Tarmac Limited, and any other third party, could act
as a guarantor of the tenderer’s obligations. However, the law stipulates that an
obligation to act as guarantor has to be reduced to writing and that a guarantee cannot
be presumed. This is a basic principle of law. In the present case there was no
document to this effect. In fact the name of Polidano Brothers Limited did not feature
anywhere on the BOV tender guarantee submitted by the other party. Gatt Tarmac
Limited, if acting as guarantor, could have requested the bank to specify on the tender
guarantee that it would release the same guaraniee even if Polidano Brothers Limited
withdraws it tender. This was not done and now Gatt Tarmac Limited cannot give the
tender guarantee an interpretation it was never meant to have.

The advice given by the Attorney General was to the effect that if the evaluating
committee was of the opinion that the identity of the tenderer was essential — as was
actually the fact — then the Polidano & Gatt tender had to be disqualified and it
should remain so disqualified.

The validity and conformity of the tender guarantee is crucial for the success of the
tender as results infer alia from the adjudication of tendernumber: 1P/2 — 03/ADT,
when the tender submitted by Alfred Schembri & Sons Limited u General Road
Servicing Limited o.b.o Integra S.r.I was disqualified because the tender guarantee,
which had been validly submitted, was accidentally not renewed.

Clarification
The other party claimed that the evaluation committee should have asked for a
clarification of it had any doubts as to the identity of the tenderer.

However, as already pointed out, the law only allows clarifications of a technical
nature. The other party alleged that this goes counter to some European right.
Refeence is made to -“Statement concerning Article 7(4) of Council Directive
93/37/EEC of 14 June 1993 concerning the coordination of procedure for the award of
public works contracts” Official J ournal 199, 9.8.1993 p 54 where it was stated that:

“The Council and the Commission state that in open and restricted procedure
all negotiations with candidates or tenderers on fundamental aspects of contracl,
variations in which are likely to distort competition, and in particular on prices, shall
be ruled out”.
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Undoubtedly, the identity of the tenderer is of fundamental importance and leaves no
room for discussion. A tender is either valid or it is not. Validity cannot be clarified
like some technical aspeets.

The above-guoted statement continues as follows: “discussions with candidates or
tenderers may be held but only for the purpose of clarifying or supplementing the
content of their tenders of the requirements of the contracting authorities and provided
this does not involve discrimination”. Firstly one has to appreciate that the wording is
not mandatory since it uses the verb “may” rather than “shall”. Therefore there is not
obligation on authorities to ask for clarifications. However, if they so wish, they can
do so within the specified parameters.

The regulations authorise clarifications only with respect to technical aspects. This is
definitely not in breach of any European right. Indeed, the law reflects the spirat of
the European directive. On the contrary, if authorities start to ask for clarifications to
validate, invalid tenders subject to fundamental shortcomings, they would be in
breach of both the local law as well as the European Directive.

For the above-stated reasons, it submitted that the tender subject of the present
proceedings should remain disqualified and the objection of the other party should be
rejected.

— [——

Dr. Adrian Delia LL.D. Dr. Kenneth Grima CL.D.

\

Dr. Marie Demarco LL.D.
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Attachment ‘'C’

Statement of facts and legal submissions on the niksr of the case
presented on behalf of the Evaluation Committee.
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09 September 2005
The Secretary
Public Contracts Appeals Board
Floriana.

Sir,
Re: Tender CT2616/2004 — Appeal by Polidano Blré.

On behalf of the Evaluation Committee | am hereblgnsitting
their statement of facts and legal submissionshemterits of the
case.

Chronological statement of facts.

The tender in question was of the type ‘three spgackages’ as
described in regulation 102 of Legal Notice 29920&nd later in

section 82 of Subsidiary Legislation 174.04 laterorporated into

Legal Notice 177/2005. The opening of these pagkdmps to

follow the procedure laid down in that regulatiamd in fact this

procedure was strictly followed by the Evaluatioon@nittee.

There were three competing tenders for this pdaicaontract,

each of which was contained in a sealed box. Wkerga of the

tenders had the name of the tenderer printed @ibdlx, the third
one was contained in a plain, unmarked box beanigy
identification as to the tenderer who had submittetlor did it

have any indication of the name or identity of thederer on the
wrapping of the box itself. (This tender shall heaéter be referred
to as ‘Tender No. 3)

Tenders were opened publicly, in the presence efGbntracts
committee and those members of the public who neaye Helt
they had an interest in the proceedings. Upon gdtie fact that
Tender No. 3 did not have any indication as totémelerer shown
upon it, the Chairperson asked for directions fitvn officials of
the Department of Contracts who happened to be
supervising/assisting the session on whether sbeldlopen that
particular envelope/box, or ignore it as annul8tde was directed
to open it, even though strictly speaking in terofighe relative
regulations the whole tender should have been dereil as null.
Reference is here made to the ‘Tender Documentagpaph
14.2.3.(e) page 35/36 which states that ‘Tenderst reatisfy the
following conditions: ‘all tenders including annexeand all
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supporting documents must be submitted in sealegl@mes /
packages bearing only ...(e) the tenderer's nameiekas to the
‘Supply Tender Opening Checklist' ‘Publication  Refnce
CT2616/2004" precisely to paragraph 6 box 2 ‘Fochegender
envelope, the Chairman and Secretary announce ¢tk that
the summary of tenders received correctly recardshe name of
the tenderer. At the time it was correctly felaththe tenderer
involved should be given the benefit of the doutdt ahould not be
disqualified for mere violation of this requirement

Envelope 1 of each tender was supposed to contairiténder
guarantee’. Envelope 1 of Tender No. 3 containeteraler
guarantee issued ‘by order of Gatt Development for Gatt
Tarmac Ltd’. The guarantor was Bank of Valletta pltd The
Director of Contracts was indicated as the berafyci This
guarantee identified ‘Gatt Tarmac Ltd’ as thederer/contractor.
Although this guarantee did not follow the exactniat, or
reproduce the precise wording, of the tender gueeaform (page
59 of the ‘Tender document’) it was again felt thia¢ guarantee
was substantially similar to the form set down thg tender
document and it was again decided to proceed wjaning
envelope 2 of Tender No. 3.

Upon opening envelope 2 of Tender 3, further andens@rious
irregularities came to light. The Tender form thereontained
failed to identify the ‘leader’ of the tender. Nwras there any
indication of the identity of Partners 1, 2 and f3tlee tender.
Partner 4 was identified as ‘Messrs Polidano Bidgs!. Gatt

Developments Limited and Gatt Tarmac Limited dod feature at
all on the Tender form, but they were shown as suotractors in
Form 4.6.3 submitted in terms of Volume 1 Sectiorof4the

Tender Dossier.

Legal advice was sought from the Attorney Genenalhe validity
of this tender as per letter dated th& March 2005. This advise
was given as per letter of the™April 2005.

Acting on the advice contained in the last pardgrap the
Attorney General’'s letter, and basing itself on tfeets as
ascertained by it, the Evaluation Committee detidt its fifth
meeting held on the 36 April 2005 to recommend to the Director
of Contracts to consider Tender No. 3 as inadmiissi letter to
that effect was drafted and was actually sent w® Ehrector
Contracts on the 36 April 2005.

The Contracts Committee confirmed the decisiorhred by the
Evaluation @ Committee, and subsequently the Doreadf
Contracts effectively acted on these recommendatmal rejected
the tender as invalid.
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LEGAL CONSIDERATIONS INVOLVED.

Reference should here be made to regulation 1Q2gél Notice

299/2003. This states that:
(2) In the process of adjudicating the tender, the
packages for all tenderers shall be opened in publi
and in the sequence enumerated in the immediately
preceding sub-regulation. When at any stage, any
tenderer fails to comply with the tendering
procedural requirements and, or with the
specifications, the remaining packages in his tende
offer are to be discarded unopened;

This same provision is reiterated in regulation232(f S.L. 174.04
(L.N. 177/2005) which states that:

‘When at any stage, any tenderer fails to compiywhe tendering
procedural requirements and, or with the speciboat the
remaining packages in his tender offer are to bscailded
unopened’.

The right for the Director of Contracts to seekarifications ‘on
points of a technical nature to enable a propetuagion of any
tender is subject ‘however to the condition thiat tender
‘would at that stage have already been declarebetdasically
compliant’.

It is submitted that Tender No. 3 could not haeerbdeclared
‘basically compliant’ for the following reasons:

It should first of all be pointed out, for comfdeess’ sake that
the contents of paragraph b of the letter adddessé¢he Director
of Contracts by Thake Desira Advocates on th& ®Rarch 2005
are not correct. The ‘relevant page’ regulating th&ender
Guarantee’ is not a ‘blank page’. Page 59 reguldiesrequired
contents of the Tender Guarantee form in greatilddtais
therefore not correct to state that this relevaagepcontains ‘no
other essential requirements ... to validate such eader
guarantee’.

Paragraph 18 (page 38 of the Tender Dossier) redevolume 1,
Section 3 of the dossier as regulating the Te@le&rantee. Now
Volume 1 Section 3 does not consist solely of pageas Thake
Desira implicitly seem to argue. Page 58 is ohly ‘header page’
of that Section and page 59 is an integral paetethf. It is
ridiculous for a venture that claims to have inedsta significant
amount of resources’ in making this offer to claimthe same
breath that it failed to read through, or overledlpage 59.
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Indeed a correct reading of page 59 indicatesdhatof the most
essential requirements was in fact ignored by €enNo. 3, viz
the naming of the contractor, and the provisiohisfaddress:

‘We the undersigned, (Bank name and address) heledigre that
we will guarantee as principal debtor to you on hdie of
(contractor's name and address -bold type reproduced from the
original).’

(‘Contractor’ is defined in the glossary of termsp—94 of the
Tender Dossier — as ‘the tenderer selected at titke ¢ the
procedure for the award of the contract’).

In spite of the fact that the Tender Guarantee m@tsin strict
compliance with those essential requirements, thealuating
Committee correctly granted the tenderer (whonthat stage it
presumed to be Gatt Development Ltd for Gatt Tarrb@k as
identified in the bank guarantee submitted tahé) benefit of the
doubt, and continued with the examination of toatents of
EnvelocPe 2 of his tender. Hence it is submittect the letter of
the 22° March 2005 loses all its relevance.

It was the more serious irregularities containedmnvelope 2 and
the conflicts resulting from the information comtad in Envelope
1 and that contained in Envelope 2 - that ultimyapebved fatal to
Tender No. 3. And the consequence or potentias@eguence of
such irregularities is pointed out to the tendereBold type in
page 3 of the Tender Dossier:

‘Tenderers are expected to examine carefully amdpty with all
instructions, forms, contract provisions and speaifons
contained in this tender dossier. Failure to submittender
containing all the required information and docatagon within
the deadline specified may lead to the rejectiotheftender’.

The relevant requirements set out in the Tendess2o with
which Tender No. 3 failed to comply include thddaling:

. ‘Information/documents to be supplied by the terdefpages 28
through to page 31 of the Tender Dossier).

. The ‘Tender Form’ reproduced on page 55 of the €emibssier
was incorrectly filled in, and this in such a way to render it
impossible for the Evaluation Committee to deteemimhether
Polidano Brothers Ltd. was the sole tenderetherleader’ in a
joint venture, or solely the ‘fourth partner’ ifjant venture.
Indeed that ‘Tender Form’ specifically states andakes it
abundantly clear thaif’this tender is being submitted by an
individual tenderer, the name of the tenderer show be
entered as a ‘leader’ (and all other lines shodl be deleted’.

. That this tender form reproduced in page 55 muwsder pain of
rejection, be correctly filled in, results amplyearly from
paragraph 14.4.1. (page 36) of the Tender DosRBamagraph 14.4
states that the tendemust comprise the following duly
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completed documents’. The use of the word ‘must’ here is
indicative that failure on the part of the tendet@ fill in this
form, and to fill it in correctly, necessarily leatb rejection of the
tender.

Nor can it logically be otherwise: if the identiof the tenderer
cannot be clearly and inequivocally establishednfrihe tender
form the Director of Contracts would find himsglfa position of
being unable to exercise his rights arising outthed tendering
process effectively and expeditiously. He couldtead find
himself mired in an interminable legal disput®aibthe identity
of his adversary, when the whole scope of thiesriand
regulations set out in the Tender Dossier is pedgishat of
avoiding such lack of clarity. In this scenarieyen executing the
tender guarantee might become, if not impossibk, least
extremely complicated, costly and lengthy.

Such lack of clarity could indeed serve ulteraord sinister
purposes on the part of tenderers who in some avagnother
wish to avoid the legal obligations that shouldave been
assumed by them when filing the tender in thst fplace.

In this present case, this lack of clarity, ceapWith the fact that
the tender guarantee failed to correctly identife tprincipal
contractor involved for the reasons already expldiabove would
have made it well nigh impossible for the DireavdrContracts to
execute his rights without becoming involved ineminable
complications.

. It cannot be argued that the Evaluating Commitd®und to go
through the other documents forming part of thedeerdocument
with a toothcomb in an effort to determine thecpse identity of
the tenderer. Its right to ask for clarificatiomnc never be
transformed into a duty to make good for the ialerfcies,
downright carelessness, and possibly sinister restof a tenderer
who, for any reason whatsoever, fails to fill iretfiender Form
correctly and clearly as required by the Tendesdiay.

Indeed the right of the Evaluation Committee andtbe Director
of Contracts to ask for clarification is, in termSthe proviso to
Regulation 102(2) of Legal Notice 299/2003 limitedpoints of ‘a
technical nature’.

“Provided that the Director of Contracts or, with
his authorization, any Contracting Authority,
shall have the right to seek clarifications on
points of a technical nature to enable a proper
evaluation of any tender, which, however, would
at that stage have already been declared to be
basically compliant.”

This same provision was later incorporated intal&tpn 82(2) of

LN 177/2005 where again one find reference tpoirits of a
technical nature. It should be pointed out in this respect that th
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law grants the Director of Contracts thght but does not impose an

obligation on him to seek any clarification. But the most impot

point in this respect is the fact that the preddentity of the tenderer

involved cannot, by any stretch of the imaginatidse construed as a

point of a technical nature.

J. Even if it could in some way or another be uad that Tender
No. 3 was some form of joint venture between dolo Bros.
Ltd, and Gatt Development Limited or Gatt Tarnhéd, it failed
to comply with the requirements of paragraph 4.3haf Tender
dossier. Most specifically it failed to include aefminary
agreement stating that all partners assume poidt several
liability for the execution of the contract; armnding all partners
to remain in the joint venture/consortium for thehohe
performance period of the contract.

k. It is submitted that the contents of the objectidrthe 11" July
2005 are in effect an effort by Polidano Bros tddlay the blame
for the extremely careless manner in which Tenti&. 3 was
filled on the shoulders of the Evaluation Committekr other
words the objector is claiming that the Evaluati€ommittee
was burdened with the duty of making good fortld failings
contained in Tender No. 3. Not only is this Iégabtcorrect, but
it would also lead to discrimination by the kwadion
Committee to the prejudice of all other tenderaniso had
submitted their Tenders duly filled in all masniespects.

|.  That letter of objection tries furthermore to draw argument in
favour of the objector from the fact that thetdeof the & July
was addressed to Polidano Brothers Limited andGadt Tarmac
Limited by saying that this indicates that the DBice of Contract
could at that time identify the main tenderer #mel subcontractor.
But there is an immense difference between the cBireof
Contracts assuming the identity of the personsinigaan interest
in a particular tender; and the identity and @ednterest of those
persons being explicitly, clearly and unequivbcdeclared by
themselves. It was legitimate for the Director obn@acts to
assume, on the™July, that Polidano Brothers Limited was the
company having an interest in Tender No. 3, iydrecause of
the fact that the letter by Thake Desira Limitédhe 22° March
2005 was written ‘on behalf of Messrs. Polidano otBers
Limited’; whereas the interest of Gatt Tarmac ltedi resulted
from the Tender Guarantee contained in package 1.

m. Much ado was made during the evidence of Mr. Caxruhat all
the forms attached to, or forming part of, the snthentioned
Polidano Bros Ltd., and only Polidano Bros. Ltd.p&fants argue
that this constitutes conclusive evidence thatdaolo, and no one
else, are the tenderers. With all due respect d@nggiment is
fallacious: even if Polidano Bros. Ltd were onlyeoof a series of
partners, as in fact they were identified in theder form, they
would have been required to fill in and submit gveuch form.
Point 7 on page 62 of the Tender dossier (Additidwatice to
tenderers) makes this amply clear: ‘each partnerairjoint
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venture/consortium must fill in and submit everynid The same
point is emphasised in Cl|.4.3 page 31 of the @ossi

Nor can it be argued (as Thake Desira do in tketied of the 2%

March 2005) that the simple fact, by itself, tila¢ Evaluation
Committee decided to accept the Tender Guaranteealas is

tantamount to a decision that all the content&mfelope 2 of
Tender No. 3 were thereby being accepted as aalidell. L.N.
177/2005 makes it abundantly clear that the acoeptaf a first or
second package as valid does not preempt or mréwe rejection
of any subsequent package as invalid. (Vide reigun&?2).

Furthermore, paragraph 28 of the Tender Dogfiage 45)
explicitly binds the Evaluation committee to checthat each
tender

'28.1.3 substantially complies with the requirenserdf these
tender documents’,

and 28.3 specifically states that ‘if a tendersdnet comply with
the requirements of the evaluation gridyiill be rejected by the
evaluation committee when checking admissibility

The final, and perhaps the most important consioerdhat needs
to be made is the following:

The tender guarantee submitted in connection wehdér No. 3
was issued by Bank of Valletta plc “by order of ttd2evelopment
Ltd for Gatt Tarmac Ltd”. No mention was made ofliano
Brothers Limited or any other company. Neither (atvelopment
Ltd, nor Gatt Tarmac Ltd feature in any way in teeder form.

Several issues fall to be considered as a restii®tlichotomy:

. The Manager of the Victoria Branch of the Bank @fllgtta plc as
well as its senior legal adviser both confirmedt tvhereas the
bank would pay on the guarantee if no mention didBoo Bros
Ltd was made in the request for payment, they wbale second
thoughts and would need to take further adviceidhsrequest for
payment referred to any third party other than Gegvelopment
Ltd, or Gatt Tarmac Ltd.

. Dr. Borg Costanzi also confirmed — and this is a&idbdegal
principle in respect of bank guarantees - thatrklgaarantee is a
tripartite legal instrument. It creates a legahtieinship between
the bank and the beneficiary (in this case thedbareof Contracts)
in the sense that the bank is binding itself to {h@ybeneficiary the
amount indicated in the guarantee ‘with no questiasked’.
However, it also creates a legal relationship betwethe
beneficiary (the Director of Contracts) and thesperon whose
order the guarantee is issued (Gatt Tarmac Ltd/Betelopment
Limited). If the beneficiary were in any way to aeuof the bank
guarantee issued in his favour, the issuer theceof sue the
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beneficiary for damages and exercise other meaneeadurse
against him.

. In this case, Gatt Tarmac Ltd/Gatt Development dtel ‘referred
to as the tenderer’ in the bank guarantee. Thisagikee binds the
bank to pay the amount therein indicated but omlgase of failure
on the tenderer’s part and not on the part of hirg party:

‘in the event that theenderer withdraws its tender before the
expiry date, or in the event that tienderer fails to sign the
contract and provide the performance bond, if dalipon to do so
in accordance with the tender conditions or in ¢lrent that the
tenderer otherwise fails to fulfil its obligations under thender
conditions’.

However Gatt Tarmac Ltd/ Gatt Development Ltd. dat feature
in any way in the tender document except as subraxciors. And
as sub-contractors, they were not assuming ardirtgrobligation
towards the Director of Contracts by the mere fa€tthe
submission of the tender form by a third party {@woio Bros.
Ltd). Consequently it would not be legal to argo&ttthey or either
of them would have withdrawn the tender before ékpiry date,
failed to sign the contract, or failed to fulfil yobligations under
the tender document. Consequently, were the DireftGontracts
to call upon the bank guarantee, and even assuthaighe bank
would have paid up that bank guarantee withouingigqueries of
its own, the Director of Contract would technicdllgive abused of
the bank guarantee. It would consequently be laifgedf open to
an action for damages.

It would also not be inconceivable, given the utaaties
surrounding the issue of the bank guarantee, fot Garmac
Ltd/Gatt Development Ltd to try and prevent thelb&trom paying
up on the guarantee by disputing the fact that they in fact
‘tenderers’ in this tender.

It is precisely in an attempt to avoid these urmeties that the
Tender dossier sets out the guarantee form in gletl, and
furthermore stipulates that the guarantee formtbhase provided
by the tenderer and not by someone else. Withuadlrdspect, the
iIssue is not about whether a person can standydoratthird party
with or without that person’s knowledge. It is abethether the
bank guarantee provided by Gatt Tarmac Limited/Gatt
Development Limited could be safely encashed byDimector of
Contracts, in respect of a tender to which theynarteparties, and
without the risk of becoming embroiled in an interable lawsuit.
It is humbly submitted that the answer to this ¢oesis most
definitely in the negative.

It is submitted that all these irregularities in enfler No. 3
constituted substantial deviations and reservations’which are
expressly prohibited in terms of Clause 28.2 (f).cf the Tender
Dossier.
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In these circumstances, the evaluation committkad no
alternative but to effectively reject Tender [8o.

Finally, it needs to be mentioned, although itsloet need to be
stressed that the Evaluation Committee and thedttinfor Gozo
have no vested interests one way or the otheramétision of the
Appeals Board. This submission is being presentdy for the
sake of defending the correctness of the decisached by the
Evaluation Committee; and in order to avoid, ibHtpossible the
risks involved were a tender to be declared adbiessihich fails
to meet the requirements strictly laid down by ld& under pain
of rejection or annulment of the tender.

Av. Carmelo Galea.
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