PUBLIC CONTRACTS APPEALS BOARD
Case No. 43

CT 2604/2004, Advert No 301/2005, FTS C 10 — 04,nter for Tools and
Equipment (Plastic) for Technology Workshops in vailous Government Schools

This call for tenders, published in the Governntgatette on the 02.11.2004, was
issued by the Contracts Department following a esgitransmitted to the latter by the
Foundation for Tomorrow’s Schools (FTS).

The closing date for this call for offers was 212104.

The Foundation for Tomorrow Schools appointed aallation Board consisting of
Messts.

* Charles Spiteri  (Education Officer Design & Teclow)
* Andrew Ellul (Senior Architect FTS)
e Tano Zammit (Senior Architect FTS)

to anlayse a total of four (4) offers submitteddifjerent tenderers.

Although the global estimated value of the contmacjuestion was Lm 70,600 the
total value of accepted items amounted to Lm 108,01

Following recommendations made by the EvaluatioarBado the Contracts
Committee for the latter to award the tender to $edleranti Ltd, MCE Ltd filed an
objection on 24.06.2005.

The Public Contracts Appeals Board (PCAB) madefudro Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr. Edwin Mascrespectively acting as
members, convened a public hearing on 31.08.20a&6wiss this objection.

Present for the hearings were:

MCE Ltd
Mr Ivor Puglisevich
Mr Stefan Casha

Meranti Ltd
Mr Peter Vella

Foundation for Tomorrow’s Schools (FTS)
Mr Chris Pullicino

Adjudication Board
Mr Charles Spiteri
Mr Tano Zammit

Page 1 of 5



Following the Chairman’s brief introduction, MCEd'$ representatives were invited
to explain the reason behind their objection.

Mr Ivor Puglisevich, representing MCE Ltd, starteg stating that they were
contesting the Evaluation Board’s decision because

(1) the price of their offer, namely Option 2 from Fawh Ltd, was cheaper
than that of the recommended tenderer, namely metad, by about
Lm7,000; and

(i) their offer, not only met but went as far as topsiss the tender

specifications.

In view of the fact that their tender was considetiee be unacceptable because of the
size handling plastic films and thickness, theyidiet to refer the matter to their
supplier to review the specifications. The appefiaeported that the Formebhdi
Vacuum Forming machines complied with all aspetth® tender specifications. As
a consequence, they did not see any reason whgrnlder was not awarded to them
and so they requested the reconsideration of tbisida.

Mr Peter Vella, representing Meranti Ltd, rebutted stating that according to the
Contracts Department and other information avagdablthem, it resulted that:

0] Formech Ltd’s letter dated 16 June 2005 referreldith model while
the brochure was about Mini model which surely did not meet
specifications;

(i) according to published specifications, the vacuommeér should have
been capable of handling plastic films having disens 430mm by
480mm (rectangle) whilst the unit offered could dienfilm sizes of
430mm by 430mm (square) which could be importamt ohool
because of plastic wastage;

(i)  according to Formech Ltd’s websit®lidi was capable of handling
plastic film thickness of 5mm while according toesjications the
thickness requested was 6mm; and

(iv)  their price could be higher than that of their cetitpr because theirs
was completed with stand and casters.

With regard to point (iv) mentioned above, Mr Vetlanfirmed that this was not a
requirement in the specifications.

Mr Puglisevich pointed out that according to theder specifications th&zacuum
former shall be capable of handling plastic filmavimg dimensions of 430mm by
480mm (or thereabout) Furthermore, he clarified that the size of theacuum
former was 450mm by 450mm and not 430mm by 430mstaied by Meranti Ltd’s
representative. With regard to the thickness asfit he said that what was on the
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website was irrelevant because the suppliers aztidnmat theMidi could form up to
6mm plastic.

At this stage, Mr Charles Spiteri, a member ofEvaluation Board, was called to the
witness stand whereimter alia’ he clarified that the forming area had dimensiohs
430mm by 430mm and that the handling plastic fiipe svas 450mm by 450mm. He
confirmed that the published specifications stipedathat the unit was to be capable
of handling film sizes of 430mm by 480mm. Mr tpi said that by ‘thereabouts’ he
understood that a small difference would be actéptaut the fact that the difference
was 30mm, it was considered substantial. The w&r@oceeded by declaring that
according to the literature submitted, the maxinmaterial thickness was 5mm and
not 6mm as requested in the tender specificatidthare, Mr Puglisevich intervened
by declaring that the bid they had submitted ur@lgtion 2 was capable of handling
plastic film with maximum thickness of 6mm.

Architect Tano Zammit testified that although tlmarticular item was capable of
handling plastic film thickness of 5mm, their Teah Consultant (namely, Eng. C
Attard Montalto) concluded that the model offerecswtechnically acceptable.
However, in their opinion a difference of 1mm ofiGonm was considered substantial
and that was why they overturned that decisionteyards the ternthereaboutsMr
Zammit said that this term was very generic andbiberd had therefore decided to be
flexible on this issue. However, as regard thekifiess the tender specifications had
requested specifically a 6mm thickness and thegdfoey considered this as a failing
issue.

Architect Zammit said that the model which compledh the specifications was
Clarke, which, in this particular instance, was offergdddmth Meranti Ltd and MCE
Ltd. However, the only difference was in the prilmause the model offered by the
first was cheaper. When Mr Puglisevich was requedte comment about this
statement, he said that this was irrelevant bec#usg were discussing the offer
regarding Formech Mod#lidi and not other options which were more expensiwe. H
declared that in their offer they indicated thatithmodel was capable of forming
plastic having maximum thickness of 6mm accordiing ténder specifications.
However, Mr Zammit explained that the thicknesshia BOQ (Option 2 — 6mm) did
not conform to that indicted on the brochure (5mm).

With regard to the fact that MCE Ltd had erroneguslbmitted aMini leaflet when
lodging their objection, this Board verified durinige hearing that appellants had
actually submitted 8idi brochure with their offer.

In reply to a specific question by this Board, Mar@mit declared that if the thickness
was 6mm, in his personal capacity, he would hace@ted the Formech Modklidi
because the variations in the handling were acbbpta

In reply to the same question, Mr Spiteri said tatwvould also have had a problem
with the size. Apart from this, the other size wasre commercial. When asked why
they were not specific about the dimensions, tmeeswitness declared that he was
not involved in the drawing of the specificatiortdowever, he said that if there was a
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tenderer who offered the requested size and tlferelifce in price was not substantial,
he would accept such offer. His attention was dréwthe fact that the difference in
price was about Lm 7,000.

When Mr Zammit was asked by the PCAB to state wigytdid not ask for
clarifications regarding the fact that the thickmes the leaflet was 5mm and on the
BOQ was 6mm, he replied that although in the paste were instances when they
had sought clarifications on conflicting issuesthis case such line of action was not
taken because the difference in the thickness ulastantial. Furthermore, taking into
consideration the fact that on the brochure it imdgcated that the material thickness
was 5mm, they felt that they made a mistake orBth®.

On his part, Mr Spiteri said that they did not aglestions because the factory had
confirmed the 5mm thickness on its brochure. Altjio he acknowledged that they
could have asked the tenderer to clarify the matterfelt that even the Company
could have indicated that in spite of the 5mm theds indicated on the leaflet they
were offering 6mm.

In reply to further questions raised by this Boardlating to the difference in

thickness between their offer and Formech Ltd'$lé&aMr Puglisevich said that the

Foundation for Tomorrow’s Schools (FTS) were retjngsa thickness which was not
standard for them. Yet, their supplier confirmbdttthey could submit a customised
order. At this point, when Mr Zammit asked if it wid be offered at the same price,
Mr Stefan Casha replied that the price they offenethe first place was for a 6mm
thickness model.

In his final intervention, Mr Puglisevich said thebntrary to what was stated by
Meranti Ltd’s representative about the stand arsfecs, the FormecWidi Vacuum
Forming machine had interlock and a heavy duty nm&clrolley. However, he
pointed out that this was not requested in thedend

After the public hearing was concluded, the Boamtpeded with its deliberations
and reached its decision,namely,

The Public Contracts Appeals Board,

* having noted Mr Spiteri’'s comments that fiyereaboutshe understood that
a small difference would be acceptable but thetfzattthe difference was
30mm, it was considered substantial;

* having also noted Mr Puglisevich’s declaration thatbid they had submitted
under Option 2 was capable of handling plastic fiith maximum thickness
of 6mm;

* having considered that tAechnical Consultardppointed by the same
Foundation, namely, Eng. C Attard Montalto, hadatoded that the model
offered by appellant was technically acceptablendélieugh the Evaluation
Board had subsequently overturned that decision;
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» having also considered the point raised by appelating to the fact that
their model was capable of forming plastic haviregximum thickness of
6mm according to tender specifications;

* having reflected on Mr Zammit's assertion as regdne fact that the
thickness in (MCE’s) BOQ (Option 2 — 6mm) did nohéorm to that
indicated on the brochure (5mm);

» having also reflected on the fact that, when spediy asked by this Board
why were clarifications not sought, Mr Zammit reglithat although in the
past there were instances when they had sougiftadtions on conflicting
issues, in this case such line of action was rkarna

» having further deliberated on the fact that onghexeding issue another
witness, namely Mr Spiteri, subsequently testifieat, in hindsight, the
Evaluation Board could have asked the tendereatdcthe matter;

* having also examined appellant’s verbal statentettdlthough the
Foundation for Tomorrow’s Schools (FTS) were retjngsa thickness which
was not standard for them, yet their supplier hadioned that they could
submit a customised order;

» having taken note of the fact that in their biags #ppellants had confirmed
that the price they offered was for a 6mm thickmasslel;

agreed that, a clarification exercise would havenbmore appropriate and pertinent
in this case as, whilst acknowledging the fact,timtjeneral, documents
accompanying a bid should corroborate the actdat,ofet it is quite clear that such
an exercise would not have resulted in the EvaludBioard being seen as negotiating
the offer but simply clarifying what seemed to lleeswise obvious and clear
following the same clarification exercise, whicheesise was resorted to in the past
by other Boards appointed by the same Foundation.

In consequence, the Board has decided to upholdppeal and has also concluded

that, in terms of the provisions stipulated in fd& governing these appeals, the
deposit paid by appellant should be refunded.

A. Triganza A.Pavia E. Muscat
Chairman Member Member

9™ September 2005
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