PUBLIC CONTRACTSAPPEALSBOAR D

CaseNo. 41

CT 2202/05, MM A C/15/96
Internal Finishing Works of Office Areas at the Maritime Trade Centre, Marina
Pinto, Floriana

This call for tenders under the three-envelopegutace was originally published in
the Government Gazette on the 28 January 2005.ekenvsince all the submissions
made were rejected, a fresh call was made in the®@ment Gazzette on 29 March
2005 and, this, following a formal request madéwContracts Department by the
Malta Maritime Authority (MMA).

The global estimated value of the contract in qaastas Lm 445,000.
The closing dates for the call for offers were B72005 and 19.04.2005 respectively.

A total of six (6) offers submitted by differentierers were analysed by the Malta
Maritime Authority Tendering Committee.

Following the notification that their Company wouldt be among the selected
tenderers in view of the fact that their offer veasisidered as non-compliant with
tender specifications, Messvassallo BuildersLtd lodged a formal objection on
12.07.2005.

The Public Contracts Appeals Board made up of Mired Triganza (Chairman)
with Mr Anthony Pavia and Mr. Edwin Muscat, resppeely acting as members,
convened a public hearing on 03.08.2005 to disthis©bjection.

Present for the hearings were:

Vassallo BuildersLtd

Mr Nazzareno Vassallo (Managbirector)
Mr Jonathan Bulttigieg (Diret
Dr Aldo Vella (Legal Repesgative)

Malta Maritime Authority
Mr Alfred Xuereb (MMA Tendering Committee)
Architect Martin Farrugia  (MMA Tendering Comnei¢)

After the Chairman’s brief introduction, Messrs ¥ako Builders Ltd’s
representatives were invited to explain the mdeagling to their objection.

Mr Jonathan Buttigieg started by stating that 8rdély 2005 the Contracts
Department notified Vassallo Builders that they badn disqualified from the tender
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issued for the internal finishing works at the Malfaritime Trade Centre, Floriana.
On the same day the appellant asked the said degarto state the reason why their
offer had been rejected. Such reply was given"bdufy 2005, and the contents
revealed that the decision taken by the Contracotar@ittee was based on Architect
Martin Farrugia’s technical report wherein it wagted that the glazed doors and
partitions offered by Vassallo Builders were natingdiant with the specifications.

He said that despite the fact that the value tHevas between 15 and 20% of the
total tendered sum, the tender document containgdiwo pages of specifications
about glazing units.

According to Mr Buttigieg, the specifications andl8of Quantities (BOQ) required
30 minutes fire-rated tempered glass to be usedigfnout. No reference was made to
British Standardsn the tender document. During the tenderingqaetine Malta
Maritime Authority issued various addenda, two ¢iieth referred specifically to
glazing items.Addendum ivhich was issued on 14 February 2005 stipulatatl th
glazing should comply with BS 6206 — Class B impgaatformance, whilst, on the
other handAddendum 3vas issued in response to a question raised bypfahe
contractors regarding partition Door Type PD 1.

The appellant’s representative proceeded by st#taigthe Authority requested that
the door in question should have a fire ratingh@nutes and be designed as part of
the proprietary partition. Also, they gave the caator the option to use laminated
glass provided it had a 30 minute fire rating araking duly certified by the
manufacturer.

Mr Buttigieg emphasised that his firm’s grievancasviurther accentuated by the fact
that the tender document did not make any referemfiee rating according to
standards because the reque3ieaipered Glasdid not fall under BS 6202 — Class B
(which applied to Impact Resistance of LaminatedsS) or BS 6206 — Class B
(which applied Impact Resistance of Wired Glassetgaslass), claiming ibn the
process that the relevant specification for Tenp&kass was BS 6202 — Class A.

At this stage, the appellant’s representative dedl&hat it was impossible for anyone
to achieve the requested 30 minutes fire ratingefiompered glass because from
reasonable research carried out by Vassallo Buildienited, it transpired that such
glass would reach only 20 minutes fire rating. Bdittigieg contended that specially
tempered glass products could not withstandllbeé stream tesas it was not
suitable for use in locations where there werengteis. In order to elaborate further
on this particular issue, the appellants inforntessé present that during their
research it became evident that the fire ratingOominutes could solely be achieved
or surpassed, through the use of the types ofrglamientioned hereunder:

(@) Polished wired glass (which was a 45-minute rated product, but only
offered 25% of the impact resistance of standargptred or laminated
glass);

(b) Transparent Ceramics (which, technically speaking was not regarded as
glass, was a product which was extremely high at hesistance and
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thermal shock and where fire rating from 20 minu¢e8 hours can be
obtained);

(c) Transparent Wall Units (as specified in tender documents. These units
carry fire ratings up to 2 hours.)

Mr Buttigieg explained how a specific product, meawiured by CGl International
and called?yroguard Fire Glasswas developed after 1993. This product uses a
series of laminated glass sheets which make usssof as an alternative to Polished
Wire (typically found in the Wired Glass categoryhis laminated fire glass
conformed to BS476 part 20 (FIRE) and BS6206 CBadMPACT).

Vassallo Builders Limited’s representative reitechthat the specifications and BOQ
could not be achieved because the 30 minute fiegttmpered glass to meet the
impact resistance outlined in BS 6206 Class B didexist. Mr Buttigieg also
stressed the fact that he was of the opinionAklaienda &nd3 served only to
confuse matters because there was no statemertt sdperseded the Tender
Specifications or BOQ. It was given to understtrat the 30 minutes fire-rated
tempered glass existed since the tenderer was theeoption to use a laminated
design provided that the fire rating was 30 minuitéss maintained that the
specifications could only be met with a superiaduct and not with the requested
tempered glass.

At this stage, Mr Buttigieg gave a chronology semacof the events as far as this
particular tender is concerned. The appellanisned that on 17 March 2005 all
bidders were disqualifieen blockbecause they failed to submit the correct samples
and that the tender was re-issued on 1 April 2008. closing date of the tender and
the date of the opening session of the same temelerthe same, namely, the

19 April 2005. In total, six tenderers submittbdit bid for this three- envelope
tender. A X Holdings was disqualified because thieged a document in th&%2
envelope, which should have been in tffeeBvelope while Messrs Hal Mann Ltd and
Camray Co Ltd, respectively, failed to submit certmandatory documents. Mr
Buttigieg said that Hal Mann Ltd, after submittithgg missing documents, was then
considered as being eligible to pass on to the stegje of the tendering procedure.

Mr Alfred Xuereb, representing the Malta MaritimetRAority, said that the addenda
were issued at the tendering stage in accordartbeChduse 7 — Issue of Additional
Documentsunderinstructions to Tenderersf the Tender Document wherein it was
indicated thatlf, arising from a question, it is necessary tawse Tender
Documents, then an Addendum will be issued witlalbose procedure.’

Architect Martin Farrugia said that they requesdgatoprietary partition consisting of
aluminium, doors and glass with fire rating of 3bhates. In the specifications they
requested tempered glass for doors and laminassd §br partitions provided that
they achieved the 30 minute fire rating.

Both of Malta Maritime Authority’s representativesplained how when one of the
contractors (not the appellant) drew their attantamthe fact that the 30 minutes fire
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rating could not be achieved with tempered gldssas decided to issueddendum 3

It was indicated that they would accept anothee typglass (laminated) provide that
the partition Door Type PD 1 was designed as dafteoproprietary partition. Also,
tenderers were given the option to use a lamingleezed door of a similar design
provided that it achieved the 30 minutes fire md was certified by manufacturer.
According to the same Authority representativesirtemployers always remained
consistent in requesting the 30 minute fire ratedigg.

On cross-examination by this Board, Architect Fgiawsaid that all tenderers were
requested to submit fire certificates of partitioHs said that the appellant did in fact
submit a report prepared Byarrington Fire Researctvherein it was indicated that
they had tested a partition and three types ofglé@scording to Architect Farrugia,
when Malta Maritime Authority referred the mattentassallo Builders so that the
latter may indicate the type of glass they intenibedse in the proprietary partitions,
the firm in question mentioned tikyroguardwhich had a 30 minute fire-rated
glazing. However, they limited the use of thiseygf glass to particular items of the
BOQ and left out those for major items pertainiaghe glazed partitions and doors.
He continued by stating that when the appellant® wequested to clarify what type
of fire-rated glazing they intended to use in tlezgd door which formed part of the
de-mountable partitions, they confirmed that the&yenproposing to use tempered
glass 30 minute fire rating. Architect Farrugizldeed that the appellants were
excluded because they knew that it was not poswildehieve the 30 minute fire
rating with this type of glass (tempered glass daully reach fire rating of 20
minutes), adding that other bidders were disqealifiecause they could not meet the
specifications without increasing the rates.

Replying to a question by this Board, Mr Buttigesgd that at that stage they did not
know that 30-minute fire rating could not be acle@with tempered glass. He
explained that the fact that the Malta Maritime Barity had requested tempered
glass it was to be assumed that it such speciicatexisted. However, Mr Buttigieg
continued by saying that, during the adjudicatibthes tender, Vassallo Builders did
actually confirm that they would have been ablsupply the glazed partitions and
doors in accordance with the specifications and Beause they did not want to be
eliminated. Mr Buttigieg said that he was of thpenton that once the Authority
wanted a proprietary system they should have gpddifie product name, provided
relevant information and requested tenderers toigeahat specific product or its
equivalent.

At this stage, Architect Farrugia intervened aradest that they did not specify the
product because it was a government tender andatsause different manufacturers
in Europe used different partition systems. Alsopbinted out that the minimum
standard in the United States was a 20 minuterditieg while that in Europe it was
30 minutes. He confirmed that two other bids wareepted because they gave them
other products which met the 30-minute fire ratidg.emphasised that the most
important thing was that the 30 minute fire ratwgs achieved and that relative rates
were not changed.
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At this point, when specifically asked by this Boahe appellant’s representatives
declared that they could offer 30-minute fire raggabs without any variation in the
contract price.

ThePublic Contracts Appeals Board

having noted the content of Architect Farrugiahtacal report wherein it
was stated that the glazed doors and partitiomsaexdfby Vassallo
Builders were not compliant with the specificatipns

having also noted that during the tendering pettiedVialta Maritime
Authority issued various addenda;

having considered the fact that the Authority géngecontractor the option
to use laminated glass provided it had a 30 mifitgeating and it being
duly certified by the manufacturer;

having taken note of the fact that the tender d@surdid not make any
reference to standards;

having established that it was impossible for @amgerer to achieve the
requested 30 minutes fire-rating for tempered glass

having favourably considered the issue raised byafipellant that
Addenda Jand3 respectively served only to confuse matters becthese
was no statement which supersededTiheder Specificationsr BOQ,

having considered the fact that the entity draftimgspecifications should
have been more technically preparal initio' and not expect to have its
attention drawn regarding the impossibility for guatial tenderers to
satisfy tender requirements;

having recorder the fact that the Malta Maritimel#arity’s
representatives had acknowledged during the hetratgny eligible
tenderer could have been misled due to the ambggunberpretation of the
contents of the addenda introduced to original¢éexdcument, and that,
as a consequence, they would find no objectiosdich parties to
specifically offer requested alternatives whichiaca the 30 minute fire-
rating subject to relative rates originally quotsdtenderer not being
subject to change;

having acknowledged that the appellant had guasdrtteat no variation in
contract price will be made with revised offer iimel with specifications
mentioned in the addenda and as now clearly exgdailuring the hearing;

agreed that,
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(@) Messrs Vassallo Builders Ltd should be reinstated

(b)  all other tenderers which had their offers previpusjected by the Malta
Maritime Authority Tendering Committee for the sareason as that of
the appellant should now be equally given anothance to participate in
order for the tender procedure to ensure a lewsfipy field amongst all of
the eligible original participants.

In consequence, the Board has decided to upholdppeal and has also concluded
that, in terms of the provisions stipulated in fd& governing these appeals, the
deposit paid by appellant should be refunded.

A. Triganza A.Pavia E. Muscat
Chairman Member Member

17 August 2005
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